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FOREWORD

This paper was written to satisfy a requirement for third-year law
students at Harvard University. Law schools often require senior
students to write a comprehensive paper in some area of the law,
and the requirement may include the drafting of sample legislation

as a solution to some existing problem.

The author chose the field of floodway encroachment and flood plain
zoning for his paper.. He has summarized the relevant legal back-

ground for the sample legislation he has drafted.

The sample legislation is a mixture of sections advancing desirable
suggestions, other sections outlining views which have been tried
and discarded in particular situations, and still other sections
containing suggestions that would at least be questionable in their

general application.

This has been reproduced with permission of the author, as a matter
of interest, to add to the literature in this legal field, and for
limited distribution to those working in the field of flood damage
prevention through land-use regulation. The various viewpoints
expressed are those of the author and do not necessarily coincide

with those of the Tennessee Valley Authority.

James E. Goddard, Chief
Local Flood Relations Branch
Tennessee Valley Authority




INTRODUCTION

Efforts to combat losses caused by floods may take two general
approaches. The first, the most spectacular and common, is the erection
of protective works such as dams and levees, and such lesser positive
governmental projects as detention reservoirs, land filling, and channel
enlargement and straightening. This rests on the theory of reducing
losses by preventing the flood water from reaching susceptible areas.
The second approach emerges from the fact that protective works cannot
be a complete solution because of their great expense and because they
are not adaptable to the flood problems of many areas.l It advocates
instead that the flood plain itself be regulated in various ways in
order to reduce loss. This may take a number of forms: zoning, channel-
encroachment laws, regulation of the construction of (private) dams,
subdivision regulation, building codes, conservation measures, permanent
evacuation, government acquisition, warning signs, and publicity to

building financing groups.2

1. This was generally realized in the Flood Control Act of 1936
which provided that "the Federal Government should improve or partici-
pate in the improvement of navigable waters . . . for flood control
purposes if the benefits . . . are in excess of the estimated costs.
49 stat. 1570 (1936), as amended, 33 U. S. C. sec. T0la (1958).

2. Flood insurance might also be listed to the extent that it
may incorporate requirements for the adoption of other measures.
This was attémpted in the Federal Flood Insurance Act of 1956 in two
ways: (1) "No insurance . . . shall be issued . . . on any property
3 in violation of state or local flood zoning laws"; (2) "no
insurance . . . shall be issued in any geographical location unless
an appropriate public body shall have adopted . . . such flood zoning
restrictions, if any, as may be deemed necessary . . . to reduce .
damages." 7O Stat. 1082 (1956), 42 U. S. C. sec. 2411 (1958). For
various reasons (particularly the fact that the act would have, in
its practical operation, given a high subsidy to those frequently
flooded) this particular program was abandoned, Congress refusing to
give an appropriation for 1957.

A similar thought seems to be behind a 1952 declaration of policy
of the Bureau of the Budget: "In the preparation of any program or
project report concerned with flood control, the head of the agency
proposing such program or project shall give consideration in the

"




The emphasis of this paper will be on two of the methods listed
in the second approach: =zoning and channel-encroachment. Model legis-
lation is proposed for each, along with an analysis of the existing

state of the law in each area.

It must be realized that these model laws, especially the
zoning ordinances, do not purport to be able to be enacted in any
state or community as they are. They assume that a certain regulatory
framework is already available. Essentially they are substantive and
do not set forth the procedural aspects of administration. The encroach-
ment law, for example, assumes a state administrative procedure act
setting forth the form to be followed in the issuance of rulings, the
procedure by which hearings are to be conducted, the availability of the
subpoena power in an investigation, and the like. It also assumes that
some basic laws are already being administered in the general area, for
example, one controlling the construction of dams on the rivers of the
state.3 In short, the Act intends to give a thorough coverage to a

relatively narrow area in which it is felt that the present development

report to all methods of preventing or reducing flood damage in each
particular instance and shall include a report on the most effective
and most economical choice or combination of one or more of the following
methods of alleviating flood damage:

(1) Flood plain development and redevelopment, relocation and

zoning .
(6) Channel improvement and rectification, bank stabilization,
and floodway and diversions."

Reports and Budget Estimates Relating to Federal Programs and Projects
for Conservation, Development, or Use of Water and Related Land
Resources 15-16 (Bureau of the Budget Circular No. A-47, December 31,
19525. See also Conclusions Adopted at the Conference on Flood Plain
Regulation and Insurance, 32 State Govt. 127 (1959).

3. For example, Conn. Gen. Stat. Ann. sec. 25-110 to -119 (1960);
N. J. Stat. Ann. sec. 58:4-1 to -6 (1940). The main purpose of this
type legislation is to insure their proper construction so that they
will not break away and cause damage. Forty-five states require permits
for the construction of dams, with thirty-nine requiring approval of
plans before construction and thirty-five after construction. Perrey,
Suggested Legislation on Flood Plain Regulation, 85 J. of the Hydraulics
Div., No. HY 12, p. 49 (A.S.C.E., 19508).




of the law has been inadequate; it is meant to be a part of a greater

or lesser plan of water regulation and not an isolated enactment for

which a new agency must be set up.

A similar situation exists for the Model Flood Plain Zoning
Ordinance. It is meant to be an amendment to the "typical" zoning
ordinance (if there be any such) for the "typical" town. What is
meant by this is that there is little procedure set forth for such
things as appeal. variance, notice, and a Board of Zoning Appeals,
on the assumption that these are already provided for in an ordinance
regulating residences, industry, size and height of buildings, density,
etc. By the "typical" town is meant one encompassing both urban and
rural areas, perhaps of a population of about h0,000u on an inland
river.5 It is one which has had flood problems in the past, with the
result that a certain amount of flood data is availeble. It is hoped
that the underlying concepts of the Model Ordinance are flexible
enough so that, with some variation as to permitted and prohibited

6

uses, it can be readily adapted to most cities and towns.

L. This seems to be fairly typical of the municipalities which
have already enacted such legislation, with such exceptions however
as Los Angeles, Denver, and Milwaukee. Murphy, Regulating Flood Plain
Development 56-59 (U. Chi. Dept. of Geog. Research Paper No. 56, 1958)
(hereinafter cited as Murphy). It should be noted that throughout
this paper the debt to Murphy is heavy, both for his assembling of
texts of local ordinances not generally available and for his field
research on the practical operation of both zoning and encroachment
legislation.

5. This is meant to specifically exclude any attempt to deal
with flooding arising out of tidal inundation, especially through
hurricanes; this presents special problems which are not pertinent
to very many areas of the country.

6. This is not to deny acknowledgment to the various factors
that influence floods, e.g. the climactic factors of precipitation
and its distribution in time and place, the springtime melting of snow,
the land factors such as elevation, slope, composition and culture of
the land surfaces, and the drainage pattern and general arrangement
of natural stream channels. See generally Peirce, Floods in Alabama--
Magnitude and Frequency, 1 (U. S. Geological Survey Circular 342,

1954 ).




The Model Ordinance is not meant to have any unusual applica-
tion to subdivisions. For most of the special requirements imposed on
the developers of subdivisions would necessarily seem to be those of a
quasi-public nature (e.g. minor protective works, sewers, streets) and
s0 not in harmony with the rest of this paper which generally considers

the regulation of purely private-type activity.

The word "zoning" in this paper is taken in a relatively
narrower sense than some writers on the subject have used it (correctly
or not). Dunham, for example, includes in his concept of flood plain
zoning any type of law regulating the land for the purpose of affecting
flood losses.7 Here it shall be taken to mean those specifications of
the type of land use or development, according to districts, that are
desirable and permissable from an over-all planning viewpoint. This
would clearly seem to be the more traditional view. It also emphasizes
the difference in purpose between flood plain zoning and a channel-

(or floodway) encroachment law. The latter aims to maintain an adequate
channel (or floodway) by preventing any flow-constricting development
in such an area. Zoning, on the other hand, generally, though not

excusively,8 has been used to regulate, from a planning approach the

7. Dunham, Flood Control Via the Police Power, 107 U. Pa. L.
Rev. 1102 (1959)(hereinafter cited as Dunham). He therefore includes
in his concept subdivision regulation, health, sanitation and building
codes, and channel-encroachment laws. Similarly White, Human Adjustment
to Floods 191-96 (U, Chi. Dept. of Geog. Research Paper No. 29, 1945);
Hoyt & Langbein, Floods 99 (1954). .

8. ©See Los Angeles County, Calif., Zoning Ordinance Art. 5, sec.
762 (1951), which basically prohibits the placing of fences, structures,
etc., in certain types of streams so as to "impede, retard, or change
the direction of the flow of water . . . or . . . collect debris
or . . . placed . . . where the natural flow ... . would carry the same
downstream to the damage" of others. Flood Plain Regulation 9 (A.S.P.O.
Planning Advisory Service Info. Rept. No. 53, 1953). Similar encroach-
ment provisions can be found in West Lafayette, Ind., Zoning Ordinance
Art. III-A (1956) (extending over the floodway), Murphy 180; Alburquerque,
N. M., Zoning Ordinance sec. 16 (1956) (150 feet of the centerline of
the flood channel), Murphy 184-85; Kingsport, Tenn., Zoning Ordinance
sec. V and VI (1957) (40 to 65 feet of the centerline of the creek),
Murphy 185; Lewisburg, Tenn., Zoning Ordinance Art. VIII and IX (1956)
(floodway), Murphy 186-87; Milwaukee County, Wis., Zoning Ordinance
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developing uses of the flood plain because of the damage to those uses
themselves by flood waters. Therefore, as used here, flood plain zoning

will be taken as not including encroachment provisions.

sec. 58.16(5) (1953) (channel lines), Murphy 188. Of these only the
Lewisburg and Milwaukee ordinances seem to provide for additional
regulation of flood plain use; for the others this is the sole flood
plain regulation for the municipality.




THE ENCROACHMENT AREA

Before entering into a discussion of statutory regulation, it
would seem to be of value to briefly glance at the rights a private
person has in this area at common law. Distinction is made between
surface waters and those in a stream. As to surface waters, the Jjuris-
dictions have divided sharply. Some adhere to the civil law rule of
natural fléw: that a landowner cannot alter the manner of flow of
surface water onto the land of another against the objection of that
owner. Other states adhere to the so-called "common enemy'" rule: that
the landowner can act in any way which reduces his own damage to a
minimum, irrespective of the effect on his neighbors. A few states have
compromised these two approaches, applying the civil law rule in rural
areas and the common enemy rule in urban districts. Some other cases
seem to have taken a more ad hoc attitude, balancing the utility of
the particular situation against the harm done, or adopt a general
"reasonableness" test (i.e., surface water may be fended off if done
reasonably, for proper objects, and with due care with reference to

the adjoining property).9

There is much more uniformity of opinion in the area of
riparian rights. The general rule is that the riparian owner has no
right to obstruct the stream or to erect a levee or other structure
which will throw water onto the lands of others to their injury in
times of ordinary flood, unless the privilege has been obtained by
grant or -prescription. However the majority rule is that the riparian
owner can, without liability for damages incidentally resulting to
others, if he acts with due care, erect levees and embankments to
prevent the course of the stream from being altered or to protect
against extraordinary floods. Some states, however, treat all flood

waters as a common enemy and permit the land to be protected

9. 5 Powell, Real Property sec. 729-31 (1956); 56 Am. Jur.

Waters sec. 67-70 (19L47).
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irrespective of injury to others and irrespective of type of flood.lo

And while a riparian owner is not bound to keep the channel free from
debris coming there naturally, and is not liable if its accumulation
sets the water back over the boundary line, in erecting any artificial
structure in or across the stream, he is bound to take notice of any
material impeded by such obstruction and will be liable if he builds

in such a way as to necessarily cause the drifting material to dam back,

or if he does not remove it when he sees that it is dammed.ll

The question then arises that if the owner has these rights
against one who obstructs a stream, why, as is here urged, is there such

a great need for encroachment legislation. It is suggested that there

10. 5 Powell, op. cit. supra note 9, sec. T17; 56 Am. Jur. Waters
sec. 99 (1947); 6A American Law of Property sec. 28.60 (Casner ed. 1952).
In Wellman v. Kelley & Harrison, 197 Ore. 553, 252 P.2d 816 (1953) the
court stated that "extraordinary" floodwaters could be fended off by the
owner to protect the land, but "ordinary" (i.e. annually or regularly
recurring) floodwaters could not. California distinguishes the overflow
of a stream from the stream itself and permits the property to be
protected, although no obstruction of the stream or of surface water is
allowed. Mogle v. Moore, 16 Cal.2d 1, 104 P.2d 785 (1940). In regard
to obstructions not in the nature of protective works, see Soules V.
Northern Pac. Ry., 34 N. D. 7, 157 N.W. 823 (1916): held that one who
builds across a natural drainway has the duty to provide for the natural
passage through the obstruction of water which may be reasonably antici-
pated, although he need not provide against unprecedented rains.
Compare Ohio & Miss. Ry. v. Nuetzel, 43 I1l. App. 108 (1891)(railroad
held liable where it constructed a solid embankment over a watercourse
which flooded the plaintiff's land during an extraordinary rain, which
was held to be no defense). Note however that an entirely different
set of legal rules applies to dams and other structures (not including
docks and the like) which have a direct relation to the use of water.
Except for seventeen western states which hold that priority of use
determines the extent of water rights, the general rule is that riparian
owners have correlative rights of enjoyment. These are broken down into
several subcategories varying among the states. See generally 6A
American Law of Property sec. 28.55-.60 (Casner ed. 1952). Most of the
injury due to encroachment seems due to structures which have no
relation to water-use however.

11. 2 Farnham, Water and Water Rights 1832 (190L4).




are five compelling reasons. First, it is often extremely difficult

to prove, where flood waters have swept over an entire area, exactly
what part of the resultant damage may be attributed to an obstruction
belonging to a particular defendant. Second, even if a direct causal
relation could be shown, floods are typically of such a catastrophic
nature that to press a Jjudgment a court has awarded would only involve
the plaintiff as a creditor in a bankruptcy proceeding. Third, since

a number of jurisdictions allow protective works against "extraordinary"
flood waters, and since this may mean any non-annual flood, a private
person would seem fully helpless in such a situation.t? Fourth, cases
seeking to enjoin obstructions seem nonexistent except after damage has
occurred. While it may be possible to obtain an injunction before severe
damage has occurred where the obstruction is directly within the channel

of the stream since the ordinary flow of the water may cause an overflow

in a moderate way, it would seem extremely difficult where the obstruc-
tion is in a floodway13 since the damage would only result in time of
more severe flood and would really be an attempt to obtain an injunction
on a more or less hypothetical situation, even if a neighboring owner
could foresee the danger. Fifth, there is a clear social utility in
attempting to prevent the situation which will cause inJjury from arising,
rather than attempting to see recovery in a lawsuit after it has

14

occurred.

The first step toward statutory regulation began in the 19th
century when a number of states passed laws requiring railroads to
provide for the drainage or flow of waters. They were of two types.
Some required the construction andkm maintenance of drainage facilities

such as openings, ditches, or other outlets through, across, or along

12. See note 10 supra and text pertaining thereto.

13. See Section 1(g) of the Model Floodway-Encroachment Act infra
p. 24 for a common definition of "floodway."

14. Admittedly this social utility may be outweighed if the
benefits arising from the obstruction during the interval between floods
exceed the damage caused by the obstruction during the flood.
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the railroad right-of-way or roadbed. A majority of the statutes
however declared that if a railroad is built along a stream or water-
course, it must be constructed in such a manner as not to impair the
usefulness of the stream or watercourse, or that it be restored to its
former state or condition.lS The validity of the statutes has been
upheld in the two cases where they were specifically challenged. In
Chicago & Alton R.R. v. Tranbarger, 238 U. S. 67, 35 Sup. Ct. 678 (1915),

the Supreme Court upheld a Missouri statute (requiring provision be made
for the passage of watér under embankments and imposing punitive and
compensatory damages) against a claim that the statute took a right-of-
way for drainage for which compensation had to be paid. It was a valid
exercise of the police power despite the fact that the state adhered to

the common enemy rule. And in Peterson v. Northern Pac. Ry. 132 Minn.

265, 156 N.W. 121 (1916) the Minnesota statute imposing a requirement
to keep railroad ditches clean between certain dates each year was held

by the court to be a reasonable exercise of the police power.

A common attitude as to encroachments and public responsibility
in general might perhaps be gleaned from the following by W. L. Webb,

Railroad Construction: Theory and Practice:

"The advisability of designing a culvert to withstand
any storm-flow that may ever occur is considered
doubtful. Several years ago a record breaking storm

carried away a very large number of bridges, etec.,
hitherto supposed to be safe. It was not afterward
considered that the design of those bridges was faulty,
because the extra cost of constructing bridges capable
of withstanding such a flood, added to interest over a
long period of years, would be enormously greater than
the cost of repairin§6the damages of such a storm once
or twice a century."

15. Examples of the former type are Minn. Stat. Ann. sec. 219.37
(1947) (duty to keep ditches and culverts clean between certain dates
each year) and Mont. Rev. Code sec. T2-6L4L4 (1947)(construction of such
facilities required); of the latter, Kan. Gen. Stat. Ann. sec. 66-501
(1949). See Annot., 19 A.L.R.2d 967 (1950).

16. At 254 (1932).



=

=

At any rate it was slowly realized that encroachments upon
channels and floodways so constricting their width that flood conditions
would be aggravated would become ever more serious as population increased
and was pressured into locating on the less desirable flood plain areas.

For

"[to] the extent that new occupance encroaches upon
natural stream channels so as to increase flood heights
and velocities, it adds to the flood hazard. In virtu-
ally all of the areas studied there was evidence of
some encroachment, but it carried the most serious con-
sequences in two types of situations. One of these is
where bridges and highway fills constrict the channel
so as to cause ponding. The other is where new struc-
tures, usually residences, are built in the bottom of
dry washes or close to the channels of small streams
having drainage areas of less than 10 square miles."

In 1913 Pennsylvania enacted the first channel-encroachment law
of general application on a statewide level. This was followed by
New Jersey (1929), Washington (1935), Massachusetts (1939), Indiana
(1945), Towa (1949) and Connecticut (1955). In New York the power to
establish encroachment lines was given to one county, Westchester.
Los Angeles County has made it a part of its zoning ordinance, and
Hayward, California, has an ordinance relating to it. Welch, West Virginia,

18

seems to have been given the power by its city charter. There are also

a number of others.l9 This does not include legislation giving a private

17. White, et al., Changes in Urban Occupance of Flood Plains in
the United States 229 (U. Chi. Dept. of Geog. Research Paper No. 57, 1958).

18. Conn. Gen. Stat. Ann. sec. 25-3, -5, -69 (1960); Ind. Ann. Stat.
sec. 27-1102 ‘to -1123 (1948); Iowa Code Ann. sec. 455A.33-.39 (1958);
Mass. Ann. Laws ch. 91, sec. 23 (1954); also Mass. Acts 1939, ch. 513;
N. J. Stat. Ann. sec. 58:1-26 (1940); N. Y. Laws 1956, ch. 853, as amended
Westchester County Local Law 1-1957, as amended N. Y. Laws 1959, ch. 97;
Pa. Stat. Ann. tit. 32, sec. 681-91 (1949); Wash. Rev. Code sec. 86.16
(1951); Los Angeles County,. Calif., Zoning Ordinance Art. 5, sec. T60-6k4
(1951) supra note 8; Hayward, Calif., Ordinance No. 546 N. S. (1953),
¥urphy 103; City of Welch v. Mitchell, 95 W. Va. 377, 121 S. E. 165
192L4).

19. See note 8, supra.
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person the right to cause removal of the obstruction20

nor to legislation
giving a public agency the power to remove natural obstructions such as
trees and silt from watercourses.el The great majority of all these laws

were enacted after severe floods.

The effectiveness and enforcement of these statutes has varied.22

In Pennsylvania the main purpose of the act in which the encroachment
provisions were contained was to prevent the failure of dams, and while
over 25,000 permits of all types have been granted since 1913, no encroach-
ment lines have been established. In New Jersey the statute only covers
structures within the high water mark of streams. Within this limitation,
however, application of the act has been reasonably good, with a fairly
extensive system of encroachment lines established and 3100 applications

processed.

In Washington the law is weak and standards low. Fourteen
"flood-control zones" were set up immediately after enactment, but no new
zones have been added although subsequent major floods outside the zones
have occurred. The zone boundaries are based on political and subdivision
lines rather than flood data. The agency does no policing and so there has
been no enforcement. Only 380 permits have been issued. In Massachusetts
the situation is similar. The standard is the high-water mark, which is
normally reached annually. No encroachment lines have been specifically
delineated, there is much unlicensed construction, and no effort to

police is made.

20. Wis. Stat. Ann. sec. 88.41 (1957), which gives any person
injured by an obstruction which is due to the negligence of its owner the
right to request its removal, which if not followed and if justified,
imposes the duty on the supervisors of the town to order its removal at
the cost of the owner. This seems to be declaratory of the injured
party's common law rights, except that he may go to the town supervisors
instead of to a court of equity for an injunction.

21. Mass. Acts 1939, ch. 513, sec. 1l; Neb. Rev. Stat. sec. 31-202.02
(1952).

22. The information on the administration of these state laws is
based largely on the study made by Murphy 16-32, 101-O4; also Letter of
James W. White, Westchester County Dept. of Public Works, dated
September 30, 1960.
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In Indiana, although the coverage of the act includes the
floodway, the commission has attempted to regulate only channel obstruc-
tions. No prior permits are required so that once an obstruction has
been built, it is generally not disturbed unless it is most flagrant.
There are no pre-determined standards, and each of the ‘667 applications
processed have been evaluated individually. The statute in Towa also
extends to floodways and until 1957 no prior permits were required, with
the result that the law was ineffective. No standards or encroachment
lines have yet been set, and once a structure is built, it is not removed
unless it constitutes a nuisance (apparently apart from the act since
that declares all violations a nuisance). However, recently several
abatements have occurred and about 100 applications per year are being

processed.

The Connecticut program seems to have progressed most effectively.

The standards for the substantial number of miles of encroachment lines
that have already been charted have been relatively high, falling
between a 34- and 150-year flood frequency range. At least eleven court
cases have resulted from enforcement. In Westchester County, New York,
statute, encroachment lines have been established and some permits passed

upon, but no legal action taken.

It would seem that a major factor in the lack of efficacy of
these statutes is the unavailability of funds. This is something only
the legislature can cure.23 When the memories of the last major flood
fade, the sense of urgency about curbing encroachment fades with it.
It is suggested however that if a statute is enacted which is so drafted
that the public is induced to file permits (thus automatically giving work
to the agency), coupled with the imposition of certain duties upon the
agency (rather than mere powers), that agency is more likely to obtain

at least the minimum funds for effective operation in subsequent years.

23. The Indiana statute attempts to avoid this by providing for an
automatic annual appropriation of $50,000 to be diverted into a special
fund for the sole use of the Commission. Ind. Ann. Stat. sec. 27-1123
(1948). Such a procedure appears to recommend itself should local
legislative custom not be hostile to it.
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This presents, therefore, a discussion of what is seen as the

chief defects of at least the majority of the encroachment statutes:

1. Too many aspects of the laws are permissive rather than
mandatory, both as to the agency (e.g. the establishment of
encroachment lines) and the public (e.g. permits);

2. A general lack of clarity, not only in terms used
(ive. lack of definition) but in lack of standards to be
applied (as to the establishing of encroachment lines and
the granting of permits);

3. Failure to provide flexibility of remedies to the agency;

4. TFailure to have a plan to inform the public of the
requirements of the statute;

5. Limitation of the coverage of the statute to channel-

encroachment rather than floodway—encroachm.ent.2l+

The detailed discussion of the provisions of the Model Act following its

text will show how these defects are cured.

As we have seen, some attempts at encroachment legislation
have been at the county and city level. It would not seem that this is
preferred. Apart from the general availability of funds, enforcement on
a lower level would seem to be proportionately more expensive since
there is greater likelihood that a new agency would have to be set up,
instead of being able to fit the program within the framework of an

existing one. And there is a need to correlate flood data on a fairly

2. Of the state legislation referred to in note 18 supra four are
limited to channel-encroachment (either expressly or by interpretation
where ambiguous) and only four are broader. But only the Iowa and
possibly the Connecticut law is being truly enforced as a floodway-
encroachment statute (although the Connecticut statute does not speak
in terms of "floodway' but merely provides generally for the establish-
ment of encroachment lines; see note 29 infra). As noted, the Indiana
law has in practice been limited to channel-encroachment. The Westchester
County, N. Y., law extends its protection for 100 feet on each side of
the channel lines, irrespective of what the true width of the floodway
may be.
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wide geographical basis; while the information made available by the
TVA, the Corps of Engineers, the U. S. Geological Survey or similar
groups may suffice, if the agency must also obtain information on its
own and pay for technical services, difficulties, especially financial,
are likely to be encountered. Moreover the danger such encroachments
cause may not be as local as they seem: ponding behind a bridge may
caugse flooding of a wide area, and if structures are swept away by the
current, they may cause damming miles downstream with the same ponding
results. If one community does pass such a law, it may still be injured
if its neighbors do not. Lastly, such legislation, if it is effective,
will meet opposition from the local populace affected.2? A state agency

will be better able to withstand such pressure than a local City Council.26

Typical of the entire area, there have been few cases dealing

with the wvalidity of encroachment laws. The first was City of Welch v.

Mitchell, 95 W. Va. 377, 121 S.E. 165 (1924), where the city, under due

charter authorization, adopted an ordinance fixing building lines on
each side of the stream in order to prevent the obstruction of its flow.
The court said that this was a valid exercise of the police power, and
the owner need not be paid compensation if the restriction is reasonable.
However the court then held that the city could not permit encroachment
beyond the line on one side of the stream to the disadvantage of those
on the opposite side without compensation.27 The case basically reflects

the idea of equal protection of the laws, and emphasizes to the draftsman

25. Murphy 22, 29 indicates this was the case with the Connecticut
and New Jersey statutes (note 18 supra).

26. Nor would giving the specific power to establish encroachment
lines to cities and towns seem to be of much effect. Both Connecticut
(since 1945) and Pennsylvania (since 1931) gave its political subdivisions
such power, but no community ever took advantage of it. Murphy 20, 31.

27. What the city attempted to do was to relocate the building
lines, moving one toward the stream on one side in order to permit the
completion of a building for which it had negligently issued a permit,
and moving the other away from the stream on the other side, farther
onto the defendant's land, in order to maintain its 60-foot clearance
aresa.
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that care must be taken if the legislation sets up standards for permits,
or if it is to apply only to certain types of streams, or only to certain

types of applicants for permits.

The next case came 34 years later. In Water & Power Resources
Bd. v. Green Spring Co., 394 Pa. 1, 145 A.2d 178 (1958) the defendant
increased the height of its dam 17" without a permit and the plaintiff

sought to enjoin. The court held that the statute, giving the Board the
power to grant or withhold consent for a permit to construct a dam or
water obstruction, was not an invalid delgation of power since the
standards were sufficient (i.e. does the obstruction cause danger to life
and property, or will it divert the natural course of the stream).

A strong dissent urged that there was no stated purpose to the act, that
the standards were insufficient, and that the majority rested mainly on

the presumption of constitutionality (which it did).

The Connecticut statute came under attack in Vartelas v. Water

Resources Commission, 146 Conn. 650, 153 A.2d 822 (1959), perhaps the

most significant case in the area. The plaintiff owned land adjacent to
a river, and buildings which had been located there had been swept away
by the 1955 flood. Almost all the land fell within the encroachment line
later established by the Commission, and the Commission refused permission
to build the type of structure he applied for, a retail market, on the
ground that it would "impair the capacity of the channel and result in
increased upstream water stages in time of flood." The trial court
upheld the contention that it was an unconstitutional taking of property
for public use without compensation. This was reversed on appeal, the
court holding that the statute which aut<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>