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State of Arizona

DEPARTMENT OF WATER RESOURCES
99 E. Virginia Avenue, Phoenix, Arizona 85004

(

BRUCE BABBln, Governor
WESLEY E. STEINER, Director

September 28, 1984

DEAR FLOODPLAIN MANAGERS:

The recent changes in the Arizona Revised Statutes pertaining

to floodplain management have necessitated revisions to the Handbook

for Arizona Communities on Floodplain Management and The National

Flood Insurance Program. We have also included updated FEMA policy

regarding letters of map revision and map amendment vs. restudies;

a brief summary of the National Flood Insurance Program; a glossary

of terms used in the handbook; and an up-dated printing of the

National Flood Insurance Program.

We hope these changes improve the usefulness of the handbook

to you. If you have any suggestions which you feel would further

enhance the handbook, we would appreciate receiving them.

Sincerely,

~ - ./~>~~.'. /. ·:"--Y,,..,
A~dk\ /~ -e=.f '/~-L

wesle~ Steiner
Director
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STATE HOUSE f
Property 0

PHOENIX, ARIZONA 85007 \ D:- 'rt of Me library
Flood Contro I ...tn~

Please Return to
~-~ 280 I Vv. Durango

- Phoenix, AL 85009

BRUCE BABBITT
CiOVERNOR

OFFICE OF THE GOVERNOR

uA\j\ S----- ~S
IN REPLY
REFER TO;

A Letter to the People of Arizona:

In terms of both monetary loss and loss of life, floods
are the most costly natural hazards affecting the people of
Arizona. Throughout this state's history, there have been
devastating floods which have not been effectively controlled
by structural flood control measures.

In recent years, efforts to reduce the cost and trauma
of flooding have taken a new and different approach: keep
development away from the flood. Arizona started this change
in direction with the adoption of a floodplain management
statute in 1973, and has gained momentum as more and more
communities have entered the Regular Phase of the National
Flood Insurance Program. With Arizona's towns, cities and
counties regulating new floodplain development, with the
state assisting in the relocation of whole communities out of
the floodplain, and with continuing construction of projects
to protect existing development, we are moving to a time when
the residents of Arizona are safe from the threats of floods.

This handbook is a tool to be used by Arizona communities
to manage the development of their flood-prone areas, and to
help them explain the basis for this program to their residents.
I encourage the officials of every town, city and county in
Arizona to work toward this worthwhile and reachable goal of
flood-safe communities.

Sincerely,

A~'Governor

BB:kqb
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GLOSSARY

This appendix defines those terms frequently encountered in
floodplain management.

Approximate study--Prepared by approximating mathematical
analysis for one or more of the following steps; topographic
mapping, hydrologic calculations, and hydraulic calculations;
arri ving at floodplain delineations wi thout precise water
surface profiles. (see "Detailed Study").

Areal--Pertaining to the land area covered as measured in square
miles or other units Of area.

Backwater area--The low lying lands adjacent to a stream that
become flooded during periods of high water.

Backwater Ef'fect--The rise in water surface elevation caused by
an obstruction such as a building, fill material, or bridge
that limits the area through which water must flow.

Basin--The total land area from
transported away by a drainage
"drainage basin" or "watershed".

Bed--The bottom of a channel.

which surface
system. Also

run-off is
known as a

Bed slope--The inclination of the channel bottom.

Benchmark--A U.S. Coast and Geodetic Survey (National Geodetic
Survey) elevation mark established on some stationa~y object
and used as a vertical reference point in other surveys.

Channel--A natural or man-made waterway that continuously or
periodically passes water. The bed of a stream or river.

Channelization--Improvement of flow characteristics or water
carrying capaci tyof an artificial or natural channel by
excavation, bank stabilization, clearing, or other means.

Channel Capacity--The maximum flow which can pass through a
channel without overflowing the banks.

Contour- Interval--The difference in elevation between adjacent
ciorttour lines on a topographic map, usually 1 foot, 2 feet, 5
feet, or some multiple of 10 feet.

Constrict'ion--A place or feature that makes the channel and/or
floodplain smaller or narrower, thereby reducing its ability
to p~ss flow.
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Geodetic Survey) position mark established on some stationary
object and used as .a horizontal reference point in other
surveys.

Critical Depth--That depth of flow for a given discharge of
water, where the specific energy (energy per uni t weight of
water) is at a minimum.

Cross Section--A plot or graph of ground elevation across a
stream valley or portion of it, along a line perpendicular to
the stream or direction of flow.

CUbic Feet Per Second(CFS)--A unit of measurement that describes
the amount of flow passing a given point in a stream channel
at a given point in time. One cubic foot per second is
equivalent to approximately 7.5 gallons per second.

Current--The flow of water through a stream channel.

Dam--A barrier constructed across a waterway to control the flow
or raise the level of water.

Dam Failure Flood Zone--The area downstream of a dam that would
be subject to flooding by the waters stored behind the dam if
the dam were to fail.

Datum--An assumed, given, measured, or otherwise determined
point, line, or surface used as a reference in surveying or
mapping.

Detailed Study--Prepared using mathematical analysis for the
following steps, topographic mapping, hydrologic
calculations, and hydraulic calculations, to arrive at
precise water surface profiles ano floodplain delineations.
(see "Approximate Study").

Detention--The slowing, dampening or attenuating of flows by
temporarily holding (generally less than 72 hours) the water
on a surface area, in a storage basin, or within the storm or
combined sewer itself. All detained water will be retu~ned

to the stream after the storm has passed at rates which will
not adversely affect downstream occupants and water users.

Discharge--The volume of water passing through a channel during a
given time, usually measured in cubic feet per second.

Duration--The time that elapses between when water first X1.ows
over a streams banks until floods are again confined to the
stream's banks.

Ephemeral stream (or Stream Reach)--A stream (or streamrea.ch)
that flows only in direct response to pr:'ecipitation;
measurable discharge generally occurs less than. 10. percent of
the time. It receives no long-continued supply f~om melting

v



snow or other surface sources.
channel is at all times above
~eceives no wate~ f~om sp~ings

seepage.

Because an ephemeral stream
the water table, it also
o~ sustained ground-water

Erosion-- As used in this handbook the removal of soil particles
from a bank slope primarily due to water action.

Field Survey--The process of measuring dimensional relationships
such as horizontal distances elevations, directions, and
angles on the earth's surface for locating property
boundaries, construction layout, and mapmaking.

Fill material--Soi1 that is placed at a specified location to
bring the ground surface up to a desired elevation.

Flood or Floodwaters--Means a temporary rise in water level,
including groundwater, or overflow of water onto lands not
normally covered by water.

Flood Crest--The elevation or maximum height reached or expected
to be reached by the waters of a gi ven flood at a gi ven
location.

FlOOd Frequency--A measure of the likelihood of the occurrence of
a flood expressed by the period of years during which one
would expect such a flood to occur once; the frequency is
calculated through a probability distribution analysis.

Flood Fringe--The part of the floodplain located outside of the
floodway but still sUbject to flooding.

Flood Hazard Boundary Maps--Maps prepared by the Federal
Insurance Administration or the Federal Emergency Management
Agency showing areas of potential flood hazard as determined
through approximate methods.

Flood Insurance Emergency Phase--The phase of the National Flood
Insurance Program when limited amounts of flood insurance are
available. Communities use Flood Hazard Boundary Maps to
identify flood hazard areas and they also adopt general flood
resolutions or measures. Subsidized rates are charged
regardless of flood risks since technical flood information
has yet to be determined.

Flood Insurance Rate Maps--Maps prepared by the Federal Insurance
Administration or the Federal Emergency Management Agency
showing areas that have a 1% chance of being flooded in any
glven year (100-year floodplain) as determined through
detailed methods and showing Flood Insurance Rate Zones for
determining insurance rates for the National Flood Insu~ance

Program.
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Flood Insurance Regular Phase--That phase of the National Flood
Insurance Program when communi ties approve their Flood
Insurance Study(FIS) and adopt a legally enforceable
floodplain ordinance that meet FEMA criteria. Acutarial
insurance rates are used which reflect the degree of risk.
Higher limits of coverage both for structures and their
contents are available under the regular program.

Flood of Record--The greatest flood recorded for a location.

Floodplain-...The low lands adjoining the channel of a river,
creek, stream or other water course, lake, or body of
standing water which may be or has been covered by a
floodwater.

Floodplain Delineation--The process of showing in graphic form on
a map or photo mosaic, areas which may be or have been
inundateq by a specific or predicted flood.

FlOOdplain Information Study--A study prepared using detailed
methods to determine water surface profiles and floodplain
delineations including delineation of the 100-year
floodplain.

Floodway--The channel of a stream and the portions of the
adjoining floodplain required to pass the discharge of the
100-year .flood with an insignificant increase in flood
levels. As used in the National Flood Insurance Program, and
the Arizona Revised Statutes f100dways must be large enough
to pass the 100-year discharge without causing the flood
elevation to· increase more than one... foot. .

Freeboard--A factor of safety usually expressed in feet above a
design flood level for flood protection or control works.

Gauge--An instrument for measuring precisely the flow of water
past a given point on a stream.

Gauged--Measured by one or more stream gauges which provide d.ata
about historic volumes of water through a particular stream
reach.

Horizontal Datum--An assumed set of lines in the two horizontal
dimensions used as a reference in surveying or mapping· and
expressed as longitudinal and latitudinal coordinates.

Hydraulic Analysis--The study of determining water levels for
particular flood events.

Hydrologic Analysis--The study of determining rainfall run-off
(flood waters) for a specific watershed.

Intermittent stream {or Stream Reach)- ...A stream (or stream reach)
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which had surface discharge generally between 10 and 80
percent of the time. Because an intermittent stream channel
is at or near the water-table surface, discharge can be the
result of a discontinous supply from springs or ground water
seepage, a discontinous supply from surface sources,
including runoff or rainfall and seasonal snowmelt, or
both. If a channel has a sustained period of no streamflow
interrupted by a seasonal period of continous streamflow, at
least 1 month in length, the stream or streams is
intermittent.

Levee--An artificial barrier constructed to prevent a ri ver or
stream from overflowing.

Log-Pearson III Technique--A statistical distribution teohnique
which is used in analyzing observed peak flows in order to
calculate projected peak flows for various flood frequencies
considered in a floodplain study.

Magnitude--The largest measured volume of flow during a
particular flood.

Mean Sea Level--The average height of the sea for all stages of
the tide over a 19-year period.

Monument--Aknown station, defining horizontal and/or vertical
position, established by any entity other than the U.S. Coast
and Geodetic Survey (N.ational Geodetic Survey).

Monumentation--A network of surveying monuments, tied to one
another, providing precise information on elevations and
positions at places between the monuments.

National Datum--The vertical and hori"zontal data that have been
defined by the National Geodetic Survey; Mean Sea Level (MSL)
for vertical control and state plane coordinates within each
state for horizontal control.

National Geodetic Survey (NGS )--The federal agency wi thin the
U.S. Department of Commerce whi ch is responsi ble for
establishing standards for vertical and horizontal data and
for establishing surveying cri teria. (Formerly the U.S.
Coast and Geodetic Survey).

Nonstructural Measures--Designed to address floodplain problems
by minimizing or avoiding conflicts between development and
occUpation of land and its propensity to be flooded; pursuing
a policy of preventing such problems before development
occurs.

Numbered A Zone--A zone on a Flood Insurance Rate Map that
delineates in a detailed fashion the100-year floodplain with
precise engineering information showing detailed water
surfaceelavation and floodplain boundary information.
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Perennial stream or (stream Reach}--A stream (or stream reach)
which has measurable surface discharge more than 80 percent
of the time. Discharge is at times in part or in total the
result of springflow or ground-water seepage because the
streambed is lower than surrounding ground-water levels.

Probability Distribution Analysis--A mathematical analysis to
determine the likelihood of occurrence of various volumes of
streamflow expressed as a ratio of the number of times given
volumes of streamflow can be expected to occur in a certain
time period over the number of years in that time period.

Probable Maximum Flood (PMF}--Theoretically the greatest flood
physically possible in a drainage basin.

Profile View--A two-dimensional representation of a stream
channel and floodplain which cuts vertically through the
center of the channel in the direction of flow. (also Side
View).

Rain Gauge--A gauge for measuring the intensity and the amount of
rainfall.

Rating Curve--An algebraic curve showing the relationship between
the volume of water flowing past a gi ven point on a stream
and the depth of flow at that point.

Reach--A section of a stream's length.

Regression Curve--An algebraic curve which correlates a dependent
variable with one or more independent variables allowing the
prediction of values of the dependent variable based on the
observed correlation between past values of the dependent and
independent variables.

Retention...-The prevention of runoff from entering a stream, storm
sewer system, or combined sewer system by storing it in some
type of storage basin.

Riprap--An assemblage of broken stones erected in water or
adjacent to water, as on a stream bank, to protect the ground
in or near the floodplain from erosion.

Rise--An increase in water surface elevations due to increased
flow, obstructions to flow, or some combination of those
factors.

Riverine--Located on or near the banks of a river.

Roughness Coefficient--A measure of the degree of resistance to
water flow offered by a stream channel and the adjacent
floodplain, which is a function of vegetation, rocks, channel
material, and other such stream characteristics. <
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Runoff--That portion of rainfall or snowmelt that is not absorbed
by the soil.

Scour--The erosive action of flowing water in streams that
removes and carries away material from the bed and banks.

Sediment--Soil particles that have been transported away from
their natural location by wind or water action.

Sediment deposi tion--The accumulation of soil particles on the
channel bed and banks.

Sediment load--The soil particles transported through a channel
by streamflow.

Staff Gauge--A vertical board or rod graduated in hundredths of a
foot to measure stream depths; a rating curve is used to
convert the depths to flows in cubic feet per second.

Stationing--An arbitrary system
baseline, (reference line)
starting from one end of
regular intervals.

for locating a position along a
usually a stream centerline, by
the baseline and numbering at

Step-Backwater Method--A mathematical methodology for
calculating a water surface profile over a given stream reach
by starting at the downstream end of the reach and, through
incremental steps, balancing energy losses at upstream points
to arrive at water surface elevations at those points until
the entire stream reach has been analyzed.

Streamflow--The movement of water through a channel.

Structural Heasures--Designed to address floodplain problems by
constructing facilities which reduce or eliminate flooding of
a given area thereby protecting facilities that would
otherwise be subject to greater flooding and more frequent
flooding.

Subcri tical Flow--That type of flow , given discharge of water,
where the depth is greater than critical depth and velocities
are low.

Supercritical Flow--that type of flow, for a given discharge of
water, where the depth is less than critical depth and
velocities are high.

Surface runoff--That portion of rainfall that moves over the
ground toward a lower elevation and does not infiltrate the
soil.

Synthetic Rainfall - Runoff Method--A mathematical method to
calculate runoff on a particular stream reach based on
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rainfall amounts, durations, and distributions and on average
water losses, ground slopes, and other hydraulic parameters.

Topographic Mapping--Mapping which graphically represents the
exact physical configuration of a place or region, including
elevations, water bodies, and man made features.

Un-Numbered A Zones--A zone on a Flood Insurance Rate Map that
delineates in an approximate fashion the lOO-year floodplain
without precise engineering information showing detailed
water surface elevation and floodplain boundary information.

Velocity (of water in a stream)--The distance that water can
travel in a given direction during an interval of time.

Vertical Datum--An assumed elevation used as a reference in
surveying or mapping and expressed in feet above Mean Sea
Level.

Water Surface Elevation--The heights, usually in relation to Mean
Sea Level, reached by floWS of· various frequencies and
magnitudes at pertinent points in the floodplain.

Watersbed--An area confined by drainage divides usually having
only one streamflow outlet.
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1. INTRODUCTION TO PART I

PURPOSE OF THIS HANDBOOK

Rising annual average flood losses are a National problem to
be addressed by all levels of government, a wide var iety of
professionals in the construction and development industries,
floodplain property owners, and the general taxpayer who
ultimately pays for most of the results of improper use of flood
prone lano.

Eighty-four communi. ties in Arizona have been identified as
having flood-prone areas. This handbook has been prepared to
assist the elected officials, local government officials, and all
other affected Arizonans to understand the concepts of floodplain
management and the roles and interactions of the various levels
of government and others involved in floodplain management and
the National Flood Insurance Program.

ORGANIZATION OP THIS HANDBOOK

This handbook is divided into four major parts: a general
explanation of the concept of floodplain management and the
progress of Arizona communities: techniques and administrative
processes for floodplain management at the local level; the role
of the Federal government and others, and their impact on local
governmen~: and other th ings a communi ty can do to protect its
residents from flood disaster.

"!"he handbook is published in a looseleaf form so that it can
be revised, updated and corrected as the National, State and
local programs evolve, and as users of the handbook identi fy
topics which should be added. Any questions or comments on the
handbook or any aspect of floodplain management should be
addressed to:

State Coordinator for the NFIP
Planning and Flood Control Division

Arizona Department of Water Resources
99 East Virginia Avenue
Phoenix, Arizona 85004
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2. .. FLOODS, FLOODPLAINS, AND THE NATIONAL FLOOD INSURANCE
PROGRAM

Since our earliest history of Arizona and the Southwest,
floods have been documented as events of great importance to
man's activities. In prehistoric times, Arizona residents
recogni zed the benef i ts and hazards associated wi th the lands
along rivers. Notable Indian ruins throughout the State are
located outside the areas of flood hazard: The cliff dwellings
in Canyon de Chelly; Tuzigoot above the Verde River near Cotton
wood; Pueblo Grande in Phoenix; and other less noted ruins are
located above the flood threat while being near enough to the
source of water to benefit from it.

More recent residents of Arizona have generally settled near
the State's watercourses. Sixty-eight of the 76 incorporated
cities and towns in Ari20na have been identified as having
significant flood hazard areas. Important unincorporated areas
in all 15 counties are also subject to devastating floods. Five
major storms between 1970 and 1980 have caused $206 million in
damages in Ar izona, along with the trauma and heartache of
thousands of flood victims. These figures do not include
numerous small floods which cause hundreds of thousands of
dollars in damage almost every year.

The continuing increase in flood damages are the direct
resul t of our encroachment into areas which have flooded in the
past and will flood again in the future. In most of the flood
events since 1970, the actual flood was not the largest flood
known to have occurred even in the last century: The 1980 flood
on the Salt River in the Phoenix area was only two-thirds as
large as one which occurred in 1891; several floods at least
twice as large as the 1978 and 1980 floods occurred on the Agua
Fria River between 1900 and 1920; the 1980 flood on the Verde
River was· about the same as a flood in 1938. Even where recent
floods were larger than previously known floods, these previous
floods had given notice that wide areas are subject to
flooding.

There are basically three ways to reduce flood losses to an
acceptable level: reduce the amount of floodwater in a stream;
contain the floodwater in a channel so it does not cover as wide
an area; or locate the uses which are most subject to damage away
from the flood danger. The first two approaches are structural
measures. Historically, structural measures have been
constructed with public money to reduce flood damage to existing
structures. In many cases, these solutions will continue to be
used in the future.

However, for future development, a nonstructural approach
makes a lot more sense to the taxpayer. Whatever the apparent
value of undeveloped property, if it is developed in such a way
as to be subject to flooding, a very real hidden cost will be
paid by all taxpayers when the property is flooded. After every
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flood, we see the flow of tax money for disaster relief, repairs
and/or relooation of uses whioh were damaged and usually a demand
by the flood victims for a structural solution (at public a
expense) to protect them from future damage. -

The nonstructural approach, called floodplain management,
requires property owners to reoognize a real limi tation on the
usefulness of their property, and forces them to pay for that
limitation so that taxpayers do not have to. The usefulness of
any pieoe of land has many limi tations -- some are very obvious
while others are less apparent. Steep land is not suitable for
irrigated crops, land located far from transportation faoilities
is not suitable for heavy industry, and land which is subject to
flooding is not suitable for many types of development.

In an attempt to provide relief for existing flood prone
developments and establish a uniform nationwide standard for
floodplain management, the Uni ted States Congress adopted the
National Flood Insurance Act of 1968. This Act, as it has been
subsequently amended, makes flood insurance available to all
residents of communities which agree to manage their floodplains
according to thiS National standard. Communities which do not
agree to control floodplain development are penalized by becoming
ineligible for flood disaster relief, and their residents lose
their eligibility for flood insurance, disaster relief and Feder
ally insured mortgage money secured by floodplain property.

The standards which were chosen for floodplain management
are: 1) all new development must be protected from a flood which _.'
can be expected to occur on the average of once every 100 years, _
and; 2) future development can not cause the flood elevation to
increase by more than one foot. In general, the application of
these standards to a particular stream results in an area along
one or both sides which is useable if new development is elevated
or. floodproofed, and an area right along the stream which is
unsuitable for any uses which would obstruct the flow of
floodwater. These standards are discussed in detail in Part II
of this handbook.

As of the end of 1981, about 1.8 million flood insurance
policies were in effect nationwide, providing almost $100 billion
of insurance at an annual premium rate of $210 million. In 1981,
this flood insurance paid over 24,000 claims for losses totaling
$136 million. Since the program began, Arizonans have paid $11.3
million in premiums and have been paid $7.2 million for claims.

In summary, then, the Federal government has decided that
floodplain management is the primary long-term method to be used
to reduce future flood losses. It places responsi bili ty for
floodplain management at the local level and prOVides assistance
to the communities to help them to perform this responsibility to
Federal specifications. In exchange for this, the Federal
government has established and continues to subsidize a program
to provide flood insurance to eXisting flOOd-prone development.
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3. THE EMERGENCY AW>1mGULARPROGiU\MS OF THE NATIONAL
FLOOD INSURANCE PROGRAM

•
The 1969 amendments to the National Flood Insurance Act of

1968 allow a community to participate and residents of that com
muni ty to purchase flood insurance before the communi ty' s
floodplains are mapped. A community cannot manage floodplains to
a particular standard, such as the lOa-year flood, until a study
is done to determine the location and extent of the
floodplains. In recognition of this fact, the Congress
established an Emergency Program. A community which resolves to
assist the Federal Government in studying its floodplains is
admi tted to this Emergency Program. In the Emergency Program,
the community really has no requirements from the Federal Govern
ment, although they have been required to manage floodplain
development under State law (A.R.S. 45-2342) since 1973. In the
Emergency Program, a community's residents are able to purchase a
limited amount of flood insurance at a subsidized rate regardless
of their individual susceptibili ty to flooding. The limi ts on
coverage are $35, 000 per residential structure and $10, 000 on
residential contents. A summary of Emergency Program limits and
premuims is shown in table 3-1.

TABLE 3-1. AMOUNT OF INSURANCE AVAILABLE (EMERGENCY PROGRAM)

Residential Non Residential

Building
Single Family $ 35,000 Building $100,000
Other Residential $100,000

Contents (per uni t) $ 10,000 Contents (per unit) $100,000

ANNUAL RATES (Per $100 of Insurance)

Residential Non-Residential

Building .45 Building .55

Contents .55 Contents 1.10

EXPENSE CONSTANT $20.00

An expense constant oOr $20.00 per
year} is charged to defray the
wr i ting and other expenses. The
expense constants by applying for a

3-1

policy (either one or three
Federal government's policy
insured can save $40.00 in

three year policy term.
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After the Federal Government has provided a flood insurance
study for a communi ty, that communi ty has si x months to adopt a
floodplain management ordinance in compliance wi th National Flood _ .•
Insurance Program cri teria. When such an ordinance is adopted, -
the communi ty moves into the Regular Program. All development
which exists at the time the community enters the Regular Program
remains eligible for the subsidized flood insurance rates up to
the Emergency Program limits, and addi tional coverage is
available at a somewhat lower rate. If the flood insurance study
shows that a piece of property is not sUbject to damage during a
100-year flood, the owner of that property may receive a refund
for his last year's premium, or if he chooses to maintain flood
insurance, the rates will be adjusted to reflect his lower
damage potential and the owner will be refunded the difference.

In the Regular Program, insurance rates for areas outside
the 100-year flood-prone areas and for new developments in the
flood-prone areas are actuarial. For example~ in the areas with
least flood risk, annual insurance rates for a Single-family
residence are as low as $0.06 per $100 coverage for the structure
and as low as $0.11 per $tOo coverage for contents, compared with
$0.40 and $0.50 under the Emergency Program. On the other hand,
for new development built in the floodplain and below the 100
year flood elevation, the annual rates are as high as $25.00 per
$100 coverage. In the Regular Program, all Federally insured
loans, including FHA and VA loans, must be secured by flood
insurance. Table 3-2 shows the amount of insurance available and
the range of premiums.

TABLE 3...2. AMOUNT OF INSURANCE AVAILABLE (REGULAR PROGRAM)

BUILDING COVERAGE
Single Family Dwelling
2-4 Family Dwelling
Other Residential
Non-Residential
Small Business

Basic
Insurance

Limits

$ 35,000
$ 35,000
$100,000
$100,000
$100,000

Additional
Insurance

Limits

$150,000
$215,000
$150,000
$100,000
$150,000

Total
Insurance
Available

$185,000
$250,000
$250,000
$200,000
$250,000

CONTENTS COVERAGE
Residential
Non-Residential
Small Business

(per unit)
$ 10,000
$100,000
$100,000

$ 50,000
$100,000
$200,000

$ 60,000
$200,000
$300,000

Building
Contents

ANNUAL RATES (Per $100 of Insurance)
Single Family Residence-No Basement

.06 to 25.00

.11 to 25.00
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Deductible Options

As of April 1, 1984, newly authorized options are available
to flood insurance policyholders. Policyholders -may now choose
to retain the standarddeducti ble and current premium schedule,
or to select one of the optional larger deductibles with a
reduced premium level. The standard deductible is $500 for both
building and contents policies.

Basically, the new deductible is structured like any other
variable deducti ble on other lines of business. An example of
the rates appear below:

1 to 4 Family Units
BUILDING AND CONTENTS POLICIES

BUilding/Contents
$ 5001$ 500 •••••.•••••••••.•.
$ 1000/$1000 ••••••••••••••••••
$ 2000/$1000 ••••••••••••••••••
$ 3000/$1000 ••••••••••••••••••
$ 4000/$2000 ••••••••••••••••••
$ 5000/$2000 ••••••••••••••••••

Discount
standard

10%
15%
20%
30%
35%

Policyholders should be made aware that in certain
situations the selection of an optional deductible may not be
acceptable under the terms of their mortgage. Prior approval of
the lender is advised before committing to a substantially
increased deductible.

For more information on the National Flood Insurance
Optional Deducti ble, pOlicyholders should be advised to contact
their flood insurance agent.

Figure 3-1 summarizes the sequence of events which have led
to floodplain management In Arizona communities. Figure 3-2 shows
the status of Arizona Communities since 1970. About four times
each year, the FEMA Region IX office issues an updated status
report for communities in Arizona. This status report is
distributed to insurance agents so that they can be sure that the
maps they have for each community are current. A recent version
of this status report is shown as Figure 3-3.
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1984

FIGURE 3-1. SUMMARY OF FLOOD INSURANCE/FLOODPLAIN MANAGEMENT
FOR ARIZONA COMMUNITIES

1968 Congress passed the National Flood Insurance Act to
make flood insurance available to residents of communities
which agreed to manage floodplains.

1973 Congress passed the Flood Disaster Protection Act
which made communi ties not participating in the National
Flood Insurance Program ineligible for Federal disaster
relief; and made Federally insured lenders require
borrowers to purchase flood insurance for loans secured by
floodplain property.

1973 The Arizona Legislature passed House Bill 2010
(A.R.S. ] 45-2346) which named the governing body of each
city, town and county the Floodplain Board for their
jurisdiction, and required them to adopt floodplain
regulations and delineate floodplains.

1977 President signed Executive Order 11988 requiring all
Federal agencies to practice floodplain management in the
expenditure of Federal funds.

1977 Governor signed Executi ve Order 77-6 requiring all
State agencies to practice floodplain management in the
expenditure of State funds.

1975-1980 83 Arizona communities were identified as having
flood hazard areas. Flood Hazard Boundary Maps (FHBM)
were issued and were used by some lenders to require flood
insurance.

1975-1981 Federal Insurance Administration- (FIA) held
meetings with community staffs and officials to determine
areas to be studied by engineers.

1975-1982 Flood Insurance Studies were undertaken by
contract engineers to delineate floodplains and establish
flood elevations and areas of actuarial flood insurance
rates. The result of the study is the Flood Insurance
Study, the Flood Boundary and Floodway Map (FBFM) and the
Flood Insurance Rate Map (FIRM).

- State floodplain management statutes (A.R.S. 45-2341
2723) amended directing each county to organize flood
control district and govern its area of jurisdiction
except those incorporated cities or towns which elected to
assume their own floodplain management powers and
duties. The director of water resorces was directed to
develop and adopt cri teria for establishing the 100-year
floodplain in areas not mapped by FEMA (see C, Extract of
The. Arizona Revised Statutues Pertaining to Floodplain
Management).
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FIGURE 3-2

STATUS OF ARIZdiX26MMuNITIES IN THE NATIONAL
:FLOOD INSURANCE PROGRAM

AS OF DECEMBER 31 EACH YEAR
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FIGURE 3-2. STATUS OF ARIZONA COMMUNITIES IN THE NATIONAL FLOOD INSURANCE
PROGRAM -- AS OF DECEMBER 31 EACH YEAR
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FIGURE 3-3

SAMPLE OF "REGION IX FLOOD PRONE LIST"

Federal Emergency Management Agency
Region IX Building 105

Presidio of San Francisco, California 94129

October 1, 1984

REGION IX FLOOO PRONE LIST

ARIZONA ARIZO~A

OS-Ol~O

09"21-l-,3
02-0}.:i'82

Q-? '

ll-I5l-78
07-0~..83
12-15..33

03-01:.~82

01-31~79

06-2~76

03~30+0.81

08-11~82

12-1~78
02-0)!o82
08-15<'"80
12-1S";83
01-1~O

02-1fr-a3
08-02~82

01-05..78
07-t':'78
12-t51o'83
09-14H9
09-16i--Rl

ENTR'lTO
REC. SOC

05-15""!10
05-01"'0
03-15-182
06-0142
04-15-181
12-04..i:]9
OS-Ol"'IBO
12-17~6
03-18-leO
03~18.0
11"17~8

~i-.·.. ~~
02",~, 4
08-15""83
02-02"'77
08-1600062

OS-01-80
01-09-76
02-03-82

03-01-82
Map Rese
02-01-83
Map Rese:
11-04-81
03-01-83
02-03-82
12-14-82
12-15-83
01-16-80
02-16-83
08-02-82
03-29-83
12-28-82
12-15-83
09-14-79
09-16-81
07-25-;8
11-15-73
07-0$-83
l2-15-133

05-15-80
OS-01-80
03-01-83
06-01-82
04-1S-81
02-01-83
OS-01-80
Map Rese:
03-lS-80
03-18-80
01-16-81
06-01-84
02-15-83
02-15-84
08-15-83
03-29-83
08-16-82

CURRE:.t'l'
MAP
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MESA (MARICOPA)
MIAMI (GILA)
MORAVE COUNTY
NAVAJO COUNTY
NOGALES-_ (SANTA CRUZ)
ORO VALLEY (PHIA)
PARADISE VALLEY (MARICOPA)
PARKER (LA PAZ)
PATACONIA (SANTA CRUZ)
PAYSON (GILA)
PEORIA (~~RICOPA)

PHOENIX (MARICOPA)
PIMA COUNTY(PIMA)
PIMA (GRAHAM)
PINAL COUNTY
PRESCOtT (YAVAPAI)
PRESCOTT VALLEY (YAVAPAI)
SAFFORD( GRAHAM COUNTY)
SANTA CRUZ· COUNTY
SCOTTSQALE (MARICOPA)
SHOW LOW (NAVAJO)

SNOWFLAKE (NAVAJO)
SOUTH TUCSON (PUlA)
SPRINGERVILLE (APACHE)
ST. JOHNS (APACHE)
SUPERIOR (PINAL)
SURPRISE (MARICOPA)
TAYLOR (~AVAJO)

TEMPE (MARICOPA)
TtlA.CHER (ClWiAM)
TOLLESON (MARICOPA)
TONBSTONE (COCHISE)
TUCSON (PINAL)
WICKENBURG (MARICOPA)
WILLCOX (COCHISE)
WII-LIM1S (COCONINO)
WINKLE}IAN (OILA)
WINSLOW (NAVAJO)
YAVAP,\! COUNTY
YOUNCTOl-iN (~tARltOPA)

YUMA (YtP.-1A)
YU~lA COUNTY

ICOM~IlJNm NAt'IE &
CO.UNTY

TYPE COMM

R 040070C
R 040075B
R 040011C
R 040010B
R 040119B
R 040053C
R 0400718
R 0400S4C
R 040117A
R 04005S8
R 040106A
R 0400768
R 040056C
R 040018C
R 0400278
R 040031B
R 0400728

040093A
R 04005;C
R 0401028
R 0400998

R. 040048B
R 040030B
R 040058C
R 040066B
R 040091B
-R 040109c
R 040049B
R 040100C
R 040092.0.
R 040170.0.

,R 040050C
R 040051C
R 040073B
R 040033B
R 040077C
R 040098B
R 040121B

040124
R. 040090A
R 04S012A
R 040069B

4

01-16-80
04-16-79
05-01-80
07-16-79
12-04-~

06-10-80
12-20-83
09-29-78
08-02-82
01"'06-82
12-01-78
08-05-80
01-19-83
08-17-81
05-17-82
12-04-79

09-30-82
07-0S-82
06-lS-79
06-25~82

01":03-79
02-15-80
08-01-77
07-16-80
09-01-81
12-01-82
03-01-84

- 4-84

::0 ~3P, Z~ncC Desi~nacion

Cor.unun.u:~! PJ.rtici?3Ci:1~ 1..n ReguL.lr !)h;Jse in :';FtP
COr.'..'":1nniC~i ::oc: ?.:lrcicip,at: 1'-:::: in ~:cI?
;\.~J. J:::e~ C~:-.:tunici~s ParC:l.cip.:lcin~ ln :'::::'lcr1!encv
?h,1S~ ur :;fI?

Iuenti:ies ~evision

3-6

CURRENT ENTRY TO
MAP REG. PROG.

09-30-82
07-05-82
08-03-82
Map Rese:
01-03-79
02-15-80
04-19-83
07-16-80
09-01-81
12-01-82
03-01-84

-04-84

09-15-j[ 09-15-01
08-01-8!> 08-1)1-134
07-Q2-79 07-02-79

Ml1P Rese:
09-16-81
09-29-78
08-02-82
01-06-a2
12-01-78
Map Re'se:
01-19-83
08-17-81
05-17-82
12-04-79
04-08-77
09-30-83
08-22-81
05-01-80
10-18-83
1"-04-84
10-25-77
09-14-79 09-14-79
09-30-83 09-30-83
02-24-79 02-14-;6
08-17~B2~ 08-17-82
12"'22~ll 08-15-77
Map R~5e: 09-01-81

C)_I -

Coder line

COMMUNITY NAME &
COUNTY

MN-1~lOTH (PI::ALl
MARANA (pnlA)
MARICOPA COUNTY

COCONINO COUIlTY
COLO. RIVER INDIAN TRIBES
COOLIDGE (PINAL)
cOttCm.:OOD (YAVAPAI)
DOUGLAS (COCHISE)
DUNCAN (GIU:E:NLEE)
EAGER (APACHE)
EL MIRACE (MARICOPA)
ELOY (1'INAL)
FLAGstAFF (COCONINO)
FLOR.ENCE (PINAL)
FREDONIA (COCONINO)
GILA BEND (MARICOPA)
GILA COUNTY
GILBERT (MARICOPA)
GLENDALE (~IARICOPA)

GL08E (GILA)
GOODYEAR. (MARICOPA)
CRAH Mt cguNu
GRr.I:.NLt:E COUIlTY
RAYDEN (GlLA)(40104)A
HOLBROOK (NAVAJO)
HUACHUCA (COCHISE)
KEARNEY (PD:AI.)

KlNC~1AN (MOHAVE)
LAKE flAVASU (~:ORAVE)

APACHE JUNCTtON (PINAL)
APACHE COUNTY
AVONDALE (~IARICOpA)

BENSON (COCHISE)
BISBEE (COCHISE )
8UCKEYE (MARICOPA)
CASA GRANDE (PINAL)
CHAt~DLER (MARICOPA)
CHINO VALLEY (YAVAPAI)
CLARKDALE (YAVAPAI)
CLIFTON (GREENLEE)

OCR SECOU:1

~ 040104A
040067A
0400160
0400858
040060C
0401168

040086C
040 !l8B
040037A

R 0400198
040123

R 040082.0.
R 040096B
R 04001S8
R 040036B
R 040103A
R 0400418
R 040083A
R 040020.0.
R 0400848
R 040021B
R 0400438

040028A
R 040044C
R 04004SC
R 040029B
R 040046C
R 040032*

G':'C1C':'A

R 04012011
R 0400018
"" 040038C
R 040013;\
R 0400148
R 040039.0.
it 0400808
it 040040
R 0400948
it 04009SA
R 040035B

400

TYpE COMM Ii



4. COMMtJNITYPROGRBSS IN PLooDPLAIN MANAGEMENT

The overall intent of the National Flood Insurance Program
(NFlP) is to reduce the public and private costs of disastrous
floods through subsidized insurance for existing development and
management of future development'. Floodplain management is left
to the loCal government entities responsible for land use
planning and the issuanc::e of building permits. The communities
are coerced into floodplain management by the threat of withheld
disaster relief and Federally insured mortgage money. Without
this coercion, some communities would continue to allow f1ood
prone development, and Federal and State tax money would continue
to be spent for disaster relief.

All communities in the Nation are required to implement the
same type of floodplain management regulations and regulate to
the same standards as they enter the "regular" phase of the
National Flood Insurance Program. This occurs on the effective
date of the Flood Insurance Rate Map.

The general sequ.ence of events is as follows:

L Community is identified by Federal Insurance Administration
(FIA) as having flood"'proneareas.

2. Community is notified and invited to join the National Flood
Insurance program. No regulation is required by FIA, although it
has been required by State law since 1973. The community enters
the "emergency" phase of the NFIP, and insurance is available to
the residents.

3. Whether or not the community is admitted
Hazard Boundary Map is produced. If the
program,. disaster relief and Federally
avaiiab1e.

to the NFIP, a Flood
community joins the
insured loans are

4. FIA and a study contractor meet with community officials and
staff to determine areas to be studied. FIA contracts for the
study which takes at least one year.

S. FIA and the study contractor meet with community staff and
officials to show them the results of the study.

6. The study is sent to a technical review contractor for review
and preparation for pUblication. This process may take several
months to several years. For example, a recent change in policy
related to analysis of levees has held some Arizona studies which
were submitted for review two or three years ago. The completion
dates of these studies is now unknown.

7. Community is sent a "Preliminary" FIS and informed that they
have 90 days to submit appeals to the technical information.
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rejected), a "Proof" FIS is sent to the community. At this time,
the community is informed that they must adopt a floodplain
regulation by the effective date of the FIRM, which is six months _
after this notification or be suspended from the Program. _

9. On the FIRM effective date, the community has either:
adopted a regulation and enters the "regular" phase of the
program (insurance limits are raised, residents who live outside
the 100-year floodplain or in structures elevated above the 100
year flood elevation are eligible for reduced rates, and new
structures are heavily penalized if they are not constructed in
compliance with the regulations) 1 or the community is suspended.

10. At any time, the communi ty or anyone wi th the proper
technical information may cause the maps to be revised. For
single pieces of property, a "tetter of Map Amendment" may be
issued instead of an actual map revision.

Figure 4-1 shows the progress of an Arizona community
through this process.

FIGURE 4-1. COMMUNITY PROGRESS IN FLOODPLAIN MANAGEMENT

Sample Community: Bisbee

Date Progress

1973

1973

M/A

8/30/74

·5/2/75

7/26/76

12/7/76

12/7/76

8/9/77

7/3/78

8/9/78

1/3/79

N/A

1.

2.

3.

4.

5.

6.

7.

8.

9.

10.

Identification of flood-prone areas.

a. Notification by FIA

b. Application for admission to
NFIP.

c. Suspension from NFIP.

FHBM produced.

Time and cost meeting for FIS.

a. Intermediate meeting to show
study results.

b. Final meeting including
community's comments.

Study reviewed by review contractor.

90-day appeals period starts.

a. l80-day period for adoption of
regUlation starts.

b. Community adopts regulation.

FIRM effective date.

Map revisions.
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5. THE ROLE OF THE STATE COORDINATOR

In 1979, Governor Babbitt designated the Ar izona Wa ter
Commission as the State Coordinating Agency for the National
Flood Insurance Program (NFIP). 'I'ha t responsibility shi fted to
the Arizona Department of Water Resources (ADWR) in 1981 when the
Commission became a part of the Department. State law does not
spell out any specific duties for the coordinating agency,
although the v7ater Commission/ADWR has had certain responsibil
ities for floodplain management in the State since 1973.

The National Flood Insurance Act (NFIA), however, lists 18
activities which the State should undertake to further the objec
tives of floodplain management. Due to budgetary restrictions,
the ADWRhas not been as active in the execution of these
activit ies as we would like, but we feel that there has been a
lot of progress. These activities are discussed below.

L Encourage and assist communities in qualifying for participa
tion in tbe NFIP. Since it became the State coordinating agency,
the AOWR has met with every community which has identified flood
hazard areas. In these meetings, the ADWR has encourged and
assisted the communities. Only four communities have been
suspended from the NFIP and three of those have been reinstated.

2. Enact legislation to enable communities to manage
floodplains. This was done in 1973 in ARS § 45-2341 through
§ 45-2345, and modified in 1984.

3. Designate a State agency to be responsible for coordinating
floodplain management among Federal.. State and local agencies.
The State Land Department was so designated in 1973, the Arizona
Water Commission in 1979, and the ADWR in 1981.

4. Assist in floodplain delinations. Although this has never
been funded by the Legislature, the ADWR has worked to make sure
that FEMA study contractors get all current information on
modifications of floodplains, and has provided them with
topographic mapping and other information which it developed for
other tasks.

5. Establish minimum floodplain management standards consistent
with those in the NFIA. A. R. S. § 45-2341 through § 45-2343 did
this in 1973. Modifications made in 1984 updated those sections.

6. Guide and assist communities in tbe development of floodplain
management plans and regulations. This is part of the on-going
effort described above in number 1.

7. Recommend priorities for new Flood Insurance Studies to be
performed by FEMA contractors. FEMA has had so little money for
new studies since 1979 that this has been unnecessary. The ADWR
will perform this task as needed •
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8. Communicate floodplain area information to local governments
and the general public. See number 1 above. Also, the ADWR
answers numerous questions from the public, and when requested by
communities,sends representatives to pUblic meetings throughout
the State.

9. Participate in flood-warning and preparedness programs. The
ADWR is working to develop a flood-warning system throughout the
State, and it works with the Arizona Division of Emergency
Services to develop and improve community emergency preparedness
plans.

10. Assist communities in dissemination of floodplain
information. This has been done when specifically requested by a
community, as well as in the ADWR office.

11. Advise pUblic and private agencies
aggravation ot floodplain problems. This
A-94 Clearinghouse process and as requested.

on the unnecessary
is done through the

12. Require that proposed floodplain uses conform to State
environmental and pollution control standards. This is done
thl"ough the Clearinghouse process. State agencies al"e requil"ed
to pl"acticefloodplain management by Executive Ol"der 77-6.

13. Provide communi ties with information on the NFIP, with
emphasis on the coordination of Federal and State requirements
for floodplain management. The ADWR has developed a model
ol"dinance which meets both Federal and State requil"ements, has _.
held workshops, and visits communities to accomplish this. •

14. Assure coordination and consistency of floodplain management
and planning wi th comprehensi ve planning. Thi s has nevel" been
l"equested by a communi ty. The ADWR has ini tiated discussions
among some Maricopa County communities.to achieve consistency.

15. Amend State recording acts so that certain information on
floodplain property may be recorded in the chain of title. This
was not needed in Al"izona.

16. Not applicable in Arizona since it deals with Coastal Zone
Management.

17. Provide notification to FEMA if a participating community
violates the NFIP's requirements. Both the ADWR and FEMA rely
upon the annual repol"t submitted to FEMA by the communi ties to
find violations.

18. Assure
communities.
communities.

coordination efforts when disputes arise between
The ADWR has responded to specific l"equests fl"om

The ADWR will continue to perfol"m these functions as limited
by its budget. Because of staff limi tations, these functions
will continue to be done genel"ally in l"esponse to specific
l"equests from communities and individuals.
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6. QUESTIONS AND ANSWERS ABOUT FLOOD INSURANCE

Who can purchase flood insurance? Any person (renter or
property owner) can purchase flood insurance provided the
community in which the property is located is participating in
the Nli'IP. This is true regardless of whether or not the property
insured is in an identified/mapped floodplain. In Arizona, all
communities are participating.

What types of p['operty can be insured against flood loss? A
building and its contents may be insured. Almost every type of
walled and roofed building that is principally above ground can
be insured. Inmost cases, this includes mobile homes, but not
travel trailers or converted buses. Gas and liquid storage
tanks, wharves, piers, bUlkheads, crops, shrubbery, land,
livestock, roads, machinery or equipment in the open and motor
vehicles are among the types of prope.rty which are~ insurable.

How is a flood insurance policy purchased? Any insurance
agent or broker licensed to sell property insurance in Arizona
can write a flood insurance policy through the NFIP or through an
insurance company participating in the "Write-Your-Own"
program. An agent or broker can secure application forms from
the NFIP and send the completed forms and premium payment to the
NFIP. The policy is processed and adjusted for claims payment
(if necessary) by an independent servicing company.

There is an optional arrangement between private sector
insurance companies and the NFIP called "Write-Your-Own" which
allows commercial firms to write flood insurance under their own
names. Policies are applied for, precessed and adjusted for loss
through those firms participating in the program. The Federal
Insurance Administration (FIA) hopes this arrangement will
substantially increase the number of flood insurance policies.

The "Write-Your-Own" program is subsidized by NFIP so if a
company pays out more in claims than they take in in premiums and
investment income, the Nli'IP will reimburse the difference. Any
profit under the terms of this arrangement will be returned to
the U.S. Treasury.

Bow much flood insurance is available? The amount of
coverage available and the cost of insurance vary depending upon
whether a communi ty is in the "emergency" or "regular" phase of
the NFIP.

When should flood insurance be purchased? The decision to
buy flood insurance is often a personal decision. It is safe to
say that the cost of the insurance shOUld be offset by the
potential benefits derived. Individuals should fUlly understand
the type of coverage which is being provided, the cost and under
what specific circumstances the flood insurance policy will
reimburse for loss. Individuals should be encouraged to discuss
these matters with a qualified, licensed insurance agent or• 6-1 9/84



contact the NFIP by using the toll-free number of 1-800-638-6620.

What is a loss in progress? It is important to realize that
a flood insurance policy will not pay for damages where there is
a loss in progress prior to the inception of the policy. A "loss
in progress" is a situation in which actual flood damages have
occurred to the insured items prior to the inception date of the
flood insurance policy. A flood insurance pOlicy becomes
effective following a five-day wa i ting per iod from the date the
policy application forms and premium are sent to the NFIP.

What constitutes a flood? While in most instances there is
li ttle doubt that a flood has occurred, there are increasingly
more cases where this determination is not clear-cut. The
definition of flood is then critical in determining under what
conditions a claim for damages would be paid. The NFIP defines
"flood" as:

1. "A general and temporary condition of partial or
complete inundation of normally dry land areas from:

a. The overflow of inland or tidal waters:

b. The unusual and rapid accumulation or runoff of
surface waters from any sourc~;

c. Mudslides (1. e., mUdflows) which are proximately
caused by flood, as defined above and are akin to a
river of liquid and flowing mud on the surface of
normally dry land area, as when earth is carried by
a current of water and deposited along the path of
the current.

shore of a
erosion or

of water
flood, as

2. The collapse or subsidence of land "along the
lake or other body of water as a result of
undermining caused by waves or currents
exceeding the cyclical levels which result in
defined above.

3. Sewer (drain) backup, which is covered only if it is
caused by flood, as defined above .• "

FLOOD INSURANCE POLICY COVERAGE AND PREMIUM CHANGES

On October 1, 1983, changes in the NFIP became effective
which resulted in increased policy (premium) costs and coverage
reductions.

The FIA has also introduced flood insurance policy coverage
reductions for both new and existing construction which are
intended to reduce the overall cost of the flood insurance
program. Most noticeable of these changes is the new and renewal
policies no longer provide coverage for:
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1. Finishing materials on walls floors, ceiling or other
similar construction or improvement to a basement area
(although coverage would remain for structural failure of a
basement wall, floor, etc.):

2. Enclosures and building components located below (at a lower
elevation or level) the lowest elevated floor of an elevated
building (except for the required utility connections and
the footing, foundation, posts, pilings, piers or other
foundation walls and anchorage system as required for the
support of the elevated building) :

3. Contents, building machinery and equipment located in a
basement area or below the lowest elevated floor of an
elevated building (except for stairways and staircases
attached to the buildin9 and not separated from an elevated
bUilding by elevated walkways): except coverage is still
provided for sump pumps, well-water tanks, oil tanks,
furnaces, hot water heaters, clothes washers and dryers,
flood freezers ,air conditioners, heat pumps and electric
junction and circuit breaker boxes (located as mentioned
above) •

These premium increases and coverage reductions may result
in the flood insurance program not being as attractive to those
structures marginally flood prone. As stated earlier, only
limited structural and contents coverage is now available for
basement areas. For those subject to significant structural
damage, or contents damage, flood insurance coverage through the
National Flood Insurance Program remains a viable option to
reimburse flood-related losses •
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8. INTRODUCTION TO PART II

Floodplain management was seen as a community responsibility
by the Congress and the Arizona Legislature when they adopted
their various laws and rules because the responsi bili ties for
building permits, land-use planning and the zoning of land uses
are generally at the community level. Because many communi ties
do not have the technical and financial capability to map
floodplains, the Congress agreed to do that job. For some small
communities, floodplain management may be the most technical and
most complex admini strati ve task they face. In 1984, the Ari zona
Legislature revised the floodplain management unless a city or
town resolved to keep their program. This resulted in 41 ci ty
and town floodplain management programs becoming a county
responsibility. This part of the handbook is intended to provide
some insights into how communities of all sizes can succeed in
this task.

Chapters 8 through 15 are all interrelated, since the
administration of the program, the responsibilities of staff,
variance procedures and legal considerations all depend upon the
nature of the ordinance that is adopted. These chapters are all
keyed to the specific "model" ordinance in Chapter 9 but comments
are included to indicate other ways for a community to manage its
floodplains.

Chapters 12 and 14 show how to use the materials available
to the community and suggest record-keeping procedures which will
ultimately resolve questions of liability and fairness to all
community.residents .
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9. AN IN-DEPTIl.. LOOK ATA -MODEL- REGULATION

A number of model regulations have been developed to assist
communities in formulating a regulation which will allow the
community to manage its floodplains according to its own aims and
capability. Regulations in effect in Ar izona vary widely in
development standards and administrative detail. The model
regulation examined herein was developed by the Ar izona
Department of Water Resources, patterned largely after a model
developed by the Region IX staff of the Federal Emergency
Management Agency (FEMA).

The model is intended to meet the minimum requirements of
the Arizona Revised Statutes (ARS) and the National Flood
Insurance Act of 1968 as amended (NFIA). References will also be
made to other regulations in effect in Arizona communities.

This model reflects the 1984 statutory changes. It bas
alternate sections where the wording is different for counties
and for cities and towns~
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1.1

MODEL ORDINANCE

FLOOD DAMAGE PREVENTION ORDINANCE

SECTION L.O

STATUTORY AUTHORIZATION, FINDINGS OF FACT,

PURPOSE AND METHODS

STA'l"UTORY AUTHORIZATIOM

The Legislature of the State of Arizona has in

A.R.S. § 45-2341 through 45-2349 delegated the

responsibility to each county flood control district

units to adopt regulations designed to promote the

public health, safety, and general welfare of its

citizenry. Therefore, the the Flood Control

Distr ict, (Board of Directors) of __-.....--.....--.....-.....

County, Arizona, does ordain as follows:

1.1 STATUTOR~AUTHORIZATION

The Legislature of the State of Arizona has in

A.R.S. § 45-2350 enabled the (City Or Town) to adopt

regulations in conformance with ARS § 45-2349

designed to promote the public health, safety, and

general welfare of its citizenry. Therefore, the

(Ci ty Council, Town Council) of -

Arizona, does ordain as follows:

1.2 FINDINGS OF FACT

(1) The flood hazard areas of are

subject to periodic inundation which results in loss

of life and property, health and safety hazards, 41',
disruption of commerce and governmental services,
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COMMENTS

Other titles include "Floodplain Regulation for the
Unincorporated Area of _-::-__----,,- County," "The Floodplain
Management Ordinance," and a section in the City Code
entitled IIFloodplains."

1.1 Although there is no legal requirement to state it
in the ordinance, cities, towns and counties must be
authorized by the State in order to adopt an
ordinance.

The first 111.1" is to be used by counties; the
second "1.1" is to be used by cities and towns.
Delete the one which does not apply.

1.2 In order to prove a need for an ordinance, a
community should state findings of fact •
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MODEL ORDINANCE

extraordinary public expenditures for flood

protection and relief, and impairment of the tax

base, all of which adversely affect the public

health, safety and general welfare.

(2) These flood losses are caused by the cumulative

effect of obstructions in areas of special flood

hazards which increase flood heights and velocities,

and when inadequately anchored, damage USeS in other

areas. Uses that are inadequately f1oodproofed,

elevated or otherwise protected from flood damage

also contribute to the flood loss.

1.3 STATEMENT OF PURPOSE

It is the purpose of this ordinance to promote the

public health, safety, and general welfare, and to

minimize public and private losses due to flood

conditions in specific areas by provisions designed:

(1) To protect human life and health;

(2) To minimize expenditure of public money for

costly flood control projects;

(3) To minimize the need for rescue and relief

efforts associated with flooding and generally

undertaken at the expense of the general

public;

(4) To minimize prolonged business interruptions;

(5) To minimize damage to public facilities and

utilities such as water and gas mains, e c

electric, telephone and sewer lines, streets
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COMMENTS

1.3 Stating the purpose of the ordinance is good for
several reasons: the community staff and officials
can refer back to the stated purpose when faced with
a difficult decision~ it is a concise summary which
the public can understand~ and a court of law can
refer to it if a dispute goes beyond the appeal
process within the community. Other purposes stated
in Arizona community ordinances include,-To meet
State and Federal requirements, thereby allowing

residents to purchase flood insurance,
-r-e-c-e""":i:-v-e--a::.-'1:-·saster relief should the need arise and
obtain residential and start commercial real estate
loans," "To protect and preserve groundwater
recharge," liTo recognize that southwestern
watercourses are unstable and that their physical
characteristics may change," "Tb enhance property
values of abutting floodplain lands," and "To
enhance wildlife and recreation values where
appropriate by preserving riparian vegetation in
'green belts' along watercourses and floodplains."
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MODEL ORDINANCE

and bridges located in areas of special flood

hazard ;.

(6) To help maintain a stable tax base by providing

for the second use and development of areas of

special flood hazard so as to minimize future

flood blight areas;

(7) To insure that potential buyers are notified

that property is in an area of special flood

hazard;

(8) To insure that those who occupy the areas of .

special flood hazard assume responsibility for

their actions; and

(9) To maintain eligibility for State disaster

relief.
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1.4 This section is option,,1, "lthough it may also serve
to inform the public of the specific types of
controls to be imposed by the ordinance •
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MODEL ORDINANCE

plains, stream channels, and natural protective

barriers, which help accommodate or channel

flood waters:

(4) Controlling filling, grading, dredging, and

other development which may increase flood

damage: and,

(5) Preventing or regulating the construction of

flood barriers which will unnaturally divert

flood waters or which may increase flood

hazards in other areas.

_.[0.1=
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MODEL ORDINANCE

SECTION 2.0

DEFINITIONS

Unless specifically·defined below, words or phrases used

in this ordinance shall be interpreted so as to give them

the meaning they have in common usage and to give this

ordinance its most reasonable application.

"Appeal" means a request for a review of the Floodplain

Administrator's interpretation of any provision of this

ordinance or a request for a variance.

"Area of shallow flooding" means a designated AO or VO

Zone on the Flood Insurance Rate Map (FIRM). The base

flood depths range from one to three feet: a clearly

defined channel does not exist: the path of flooding is

unpredictable and indeterminate: and, velocity flow may be 4It
evident.

"Area of special flood hazard" means the land in the flood

plain within a community subject to a one percent or

greater chance of flooding in any given year. This area

is designated as Zone A, AO, AR, and Al-30 on the FIRM and

other areas determined by the criteria adopted by the

Director of water Resources.

"Base flood" means the flood having a one percent chance

of being equalled or exceeded in any given year.

"Breakaway walls" mean any type of walls, whether solid or

lattice, and whether constructed of concrete, masonry,

wood, metal, plastic or any other suitable building

material which are not part of the structural support of e'
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COMMENTS

2.0 The definitions in the model are an attempt to
combine the language of the NFIAand that of the
ARS, which do not always coincide. Because Arizona
communities are creatures of the State, the ARS
definitions prevail, and those definitions are used
thereafter in the model ordinance.

"Appeal" is part of a specific administrative
procedure specified in Section 6.0 of the model
ordinance.

"Area of shallow flooding" and "area of special
flood hazard" are defined in theNFIA, and since
most cOJlUDunities will regulate according to FEMA
maps, they are used throughout the model
ordinance. Other ordinances include "RegulatorY
Floodplain - the portion of the natural floodplain
which would be flooded by (the 100 year flood)."

"Base flood" is from the NFIA.
Hundred-Year Flood" as "a flood
cent chance of occurring, based
established by the Arizona Dept

The ARS defines "one
that has a one per
upon the criteria
of Water Resources."

•
"Breakaway walls" are defined in the NFIA and have
limited applicability in Arizona. They would be
used where a structure is entirely supported by
piers or columns and where water is expected to flow
under the structure during a flood. They might be
used as mobile home skirts or where structures are
e1evated on piers.
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. MODEL ORDINANCE

the building and which are so designed as to breakaway,

during the base flood, without damage to the structural

integrity of the building on which they are used or any

structures to which they might be carried by flood waters.

-DevelopPlent- means any man-made change to improved or

unimproved real estate, including but not limited to

buildings or other structures, mining, dredging, filling,

grading, paving, excavation or drilling operations located

within the area of special flood hazard.

-Existing mobile home park or mobile home subdivision

means a parcel (or contiguous parcels) of land divided

into two or more mobile home lots for rent or sale for

which the construction of facilities for servicing the lot

on which the mobile home is to be affixed (including, at a

minimum, the installation of utilities, either final site

grading or the pouring of concrete pads, and the

construction of streets) is completed before the effective

date of this ordinance.

-Expansion to an existing mobile home park or mobile home

subdivision- means the preparation of additional sites by

the construction of facilities for servicing the lots on

which the mobile homes are to be affixed (including the

installation of utilities, either final site grading or

pouring of concrete pads, or the construction of streets).

-Pload- or -flooding- means a general and temporary

condition of partial or complete inundation of normally

dry land areas from:

(1) The overflow of flood waters and/or

•
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COMMENTS

"Development" is an important definition because
development is primarily what is controlled by the
model ordinance. Other ordinances have regulated
"obstruction or diversion of flood waters" and have
a definition for "obstruction" which includes
vegetation. This allows the community to order a
property owner to remove vegetation which obsi:'tucts
flow. Since such vegetation may not be the result
of the property owner's efforts, this is a stronger
control of floodplain lands. Of course, many
communities order the re1tl()val of weeds if they .are
hazardous to health or aesthetics or if they are a
fire hazard.

"Existing mobile home park or mobile home
subdivision" is defined in the NFIA. The ARS and
the NFIA allow uses which exist at the time of
adoption of an ordinance to continue. However, the
NFIA considers the placement of a new mobile home to
be a new use, even if a mobile home was on the lot
as an eXisting use •
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MODEL ORDINANCE

(2) The unusual and rapid accumulation or runoff of

surface waters from any source.

wFlood Boundary Floodway Mapw means the official map on

which the Federal Insurance Admirtistration has delineated

both the areas of flood hazard and the f1oodway.

wFlood Insurance Rate MaP (FIRM)Wmeans the official map

on which the Federal Insurance Administration has

delineated both the areas of special flood hazards and the

risk premium zones applicable to the community.

wFlood Insurance StudyWmeans the official report provided

by the Federal Insurance Administration that includes

flood profiles, the FIRM, the Flood Boundary F100dway Map,

and the water surface elevation of the base flood.

-Floodplain Administrator Wmeans the ...... ------____

of who is hereby authorized by the

Floodplain Board to administer the provisions of this

ordinance.

wFloodplain Board w means the Board of Directors of the

Flood Control District of County at

such times as they are engaged in the enforcement of this

ordinance.

wFloodplain Boardw means the (City, Town) Council

of at such times as they are engaged

in the enforcement of this ordinance.
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-Floodplain Administrator- is an individual (or a
position, such as the City Engineer, Building
Official or Planning Director) who is given specific
authorities and responsibilities within the
ordinance. The Floodplain Board should be sure that
the person named as Floodplain Administrator is
capable of interpreting the ordinance and has access
to the necessary technical competence.

-Floodplain Board- is defined in the ARB. One
community has defined a -Floodplain Commission
consisting of three appointees from each
Supervisorial District to act as an advisory body to
the Floodplain Board. This body may lead to more
rational floodplain management by removing political
pressure from the Board, but it may slow the
process.

-The first definition of -Floodplain Board- is for
use in County ordinances: the second is for use by
cities and towns. Delete the definition which does
not apply.-
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RFloodwayWmeans the channel of a river or other

watercourse and the adjacent land areas that must be

reserved in order to discharge the base flood without

cumulatively increasing the water surface elevation more

than one (1) foot. The floodway for some watercourses is

delineated on the Flood Boundary Floodway Map and is as

defined by the Director of Water Resources for other

watercourses.

"Habitable floor" means any floor usable for living

purposes, which includes working, sleeping, eating,

cooking or recreation, or a combination thereof. A floor

used only for storage purposes is not a "habitable floor."

Mobile bomew means a structure that is transportable in

one or more sections, built on a permanent chassis, and

designed to be used with or without a permanent foundation

when connected to the required utilities. It does not

include recreational vehicles or travel trailers. The

term includes, but is not limited to, the definition of

"mobile home" as set forth in regulations governing the

Mobile Home Safety and Construction Standards Program

(24 C.F.R. 3282.7(a».

WNew construction" means structures for \.,hich the "start

of construction" commenced on or after the effective date

of this ordinance.

wNew mobile home park or mobile .home subdivision" means a

parcel (or contiguous parcels) of land divided into two or

more mobile home lots for rent or sale for which the

construction of facilities or servicing the lot (including
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IIFloodwayll is defined in the NFIA. The ARS have no
specific criteria of this type, but the Department
of Water Resources considers this standard to be
appropriate for Arizona floodplains. Some
communities allow no rise in flood elevation. If
any part of a floodplain is to be developed, the
remainder of the floodplain must be improved so that
no rise results. Some communities define a
IIFloodway FringeWas the area Of the floodplain
outside the Floodway. Then instead of having
development standards f·or the floodplain except for
the floodway, they have two different standards
one for the floodway and one for the floodway
fringe.

WHabitable floor" is defined in the NFIA. The ARS
requires control over IIdwelling units,· but the NFIA
definition is more concise and easier to deal with,
so it is used in the model.

·Mobile home· specifically excludes recreational
vehicles and travel trailers because the NFIA did
not anticipate that they would be a primary
residence as they are in many Arizona communities.
See comments under Section 5.0 •
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at a minimum, the installation of utilities, either final

site grading or the pouring of concrete pads, and the

construction of streets) is completed on or after·the

effective date of this ordinance.

-Person- means any individual or his agent, firm

partnership, association, corporation, or agent of the

aforementioned groups or the State or any agency or

political subdivision thereof.

-Regulatory Flood Elevation- means an elevation one foot

above the base flood elevation.

-Start of construction- means the first placement or

permanent construction of a structure (other than a mobile

home) on a site, such as the pouring of slabs or footings

or any work beyond the stage of excavation. Permanent

construction does not include land preparation, such as

clearing, grading, and filling, nor does it include the

installation of streets and/or walkways~ nor does it

include excavation for a basement, footings, piers or

foundations or the erection of temporary forms~ nor does

it include the installation on the property of accessory

buildings, such as garages or sheds not occupied as

dwelling units or not as part of the main structure. For

a structure (other than a mobile home) without a basement

or poured footings, the "start of construction" includes

the first permanent framing or assembly of the structure

or any part thereof on its piling or foundation. For

mobile homes not within a mobile home park or mobile home

subdivision, "start of construction" means the affixing of

•
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.Person. is defined in the ARS •
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wVariancew is defined in both the NFIA and the
ARB. A variance must be considered by the
Floodplain Board for any requested development which
the Floodplain Administrator is not authorized in
the ordinance to permit.

Other regulations inc1ude a definition of WBase
Flood Elevation,w wOne Hundred-Year Flood Elevationw
or -RegUlatory Flood Elevation- as the water surface
elevation wbich has a one percent cbance of being
equalled or exceeded in any year, and make that
elevation the basis for all determinations.
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MODEL ORDINANCE

SECTION 3.0

GENERAL PROVISIONS

3.1 LANDS TO WHICH THIS ORDINANCE APPLIES

This ordinance shall apply to all areas of special

flood hazards within the boundaries of

____------------- County except those incorporated

cities and towns which have adppted a resolution as

specified in ARS § 45-2350.

BASIS FOR ES'1'ABLISHING THE AREAS OF SPECIAL FLOOD

HAZARD

The areas of special flood hazard identified by the

Federal Insurance Administration in Flood Insurance

Studies for all areas as specified by Subsection 3.1

above with accompanying Flood Insurance Rate Maps

are hereby adopted by reference and declared to be a

part of this ordinance. These Flood Insurance

Studies are on file at The

Flood Insurance Study is the minimum area of

applicability of this ordinance and may be

supplemented by studies for other areas which allow

implementation of this ordinance and which are

recommended to the Floodplain Board by the

Floodplain Administrator.

LANDS TO WHICH THIS ORDINANCE APPLIES

This ordinance shall apply to all areas of special

flood hazards within the jurisdiction of
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3.1 and 3.2 The aJ:'ea OJ:' jUJ:'isdiction is, as a m1n1mum,
theaJ:'eas shown on the FIRM. Some communities
J:'eceive additional floodplain delineations fJ:'om land
developers and otheJ:' souJ:'ces and use these even if
they are not on the ~IRM. Some communities define a
floodplain ofa ceJ:'tain width and flood depth foJ:'
all washes which have a ceJ:'tainminimum wateJ:'shed
area.

-The first versions of Sl1bsections 3.1 and 3.2 apply
to counties; the second applies to cities and
towns. Delete the subsections which do not apply.-
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BASIS FOR ESTABLISHING THE AREAS OF SPECIAL FLOOD

BAZABD

The areas of special flood hazard identified by the

Federal Insurance Administration in a scientific and

engineering report entitled "The Flood Insurance

Study for the " dated , 19_,

with an accompanying Flood Insurance Rate Map is

hereby adopted by reference and declared to be a

part of this ordinance. The Flood Insurance Study

is on file at The Flood

Insurance Study is the minimum area of apPlicability

of this ordinance and may be supplemented by studies

for other areas which allow implementation of this

ordinance and which are recommended to the

Floodplain Board by the Floodplain Administrator.

3.3 COMPLIANCE

No structure or land shall hereafter be constructed,

located, extended, converted, or altered without

full compliance with the terms of this ordinance and

other applicable regulations.

3.4 ABROGATION AND GREATER RESTRICTIONS

This ordinance is not intended to repeal, abrogate,

or impair any existing easements, covenants, or deed

restrictions. However, where this ordinance and

another ordinance, easement, covenant, or deed

restriction conflict or overlap, whichever imposes

the more stringent restrictions shall prevail. _
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3.3 Compliance is required by the ARS•
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INTERPRETATION

In the interpretation and application of this

ordinance, all provisions shall be:

(1) Considered as minimum requirements;

(2) Liberally construed in favor of the governing

body; and,

(3) Deemed neither to limit nor repeal any other

powers granted under state statutes.

WARNING AND DISCLAIMER OF LIABILI'l'Y

The degree of flood protection required by this

ordinance is considered reasonable for regulatory

purposes and is based on scientific and engineering

considerations. Larger floods can and will occur on

rare occasions. Flood heights may be increased by

man-made or natural causes. This ordinance does not

imply that land outside the areas of special flood

hazards or uses permitted within such areas will be

free from flooding or flood damages. ~his ordinance

shall not create liability on the part of ,

any officer or employee thereof, or the Federal

Insurance Administration, for any flood damages that

result from reliance on this ordinance or any

administrative decision lawfully made thereunder.
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3.6 The one hundred-year flood was selected for
floodplain management purposes because it more or
less matches the life expectancy of many types of
floodplain uses. A lower standard (like a 2S...year
flood) would allow more flood d_ages, while a high
standard (like a SOO-year flood) would increase
developmen.t cost.s and remove more land from intense
use. However, for any standard, a larger flood will
eventually occur. Some streams in Arizona have had
a flood larger than a 100-year flood since 1970.
This section is designed to eliminate cOlD1llunity
liablity when one of those extreme floods occurs •
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3.7 STATUTORY EXJ::MPTIONS

1. In accordance with ARS Section 45-2349, nothing

in th is ord inance shall:

A. Affect existing uses of property or the

right to continuation of the use under

conditions which existed on the effective

date of this ordinance.

B. Affect repair or alteration of property for

the purposes for which such property was

used on the effective date of this

ordinance: providing such repair or

alteration does not exceed 50 percent of

the value of the property prior to the

repair or alteration: and provided the

repair or alteration does not decrease the

carrying capacity of the watercourse.

c. Affect or apply to facilities constructed

or installed pursuant to a certificate of

environmental compatability issued under

the authority of Title 40, chapter 2,

article 6.2.

In accordance with ARS Section 45-2353, written

authorization shall not be required, nor shall

the Floodplain Board prohibit:

A. The construction of bridges, culverts,

dikes and other structures necessary to the

construction of public highways, roads and

streets intersecting a watercourse.
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3.7 Statutory exemptions in Arizona do not conflict with
the NFIA except for 3.7.2. Since a community cannot
override the ARS, these exemptions must be
allowecl. ARS § 45-2342 F.l allows completion of
subdivisions which were 75% complete in 1973. If a
community has subclivisions which meet this
criterion, they need to add the appropriate wording
to 3.7.1.
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B. The construction of storage dams for

watering livestock or wildlife, structures

on banks of a creek, stream, river, wash,

arroyo, or other watercourse to prevent

erosion of or damage to adjoining land, or

dams for the conservation of flood waters

as permitted by Title 45, Chapter 3.

C. Construction of tailing dams and waste

disposal areas for use in connection with

mining and metallurgical operations. This

paragraph does not exempt those sand and

gravel operations which will divert, retard

or obstruct the flow of waters in any

watercourse.

D. Any flood control district, or other

political subdivision, from exercising

powers granted to it under ARS Title 45,

Chapter 10.

3. Before any construction authorized by

Subsection 2 of this Section may begin, the

responsible person must submit plans for the

construction to the Board for review and

comment.

4. These exemptions do not preclude any person

from liability if that person's actions

increase flood hazards to any other person or

property.

•
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3.8 DECLARATION OF PUBLIC NUISANCE

Every new structure, building, fill, excavation or

development located or maintained within any area of

special flood hazard after August 8, 1973 in

violation of this ordinance is a public nuisance per

see

3.9 ABATEMENT OF VIOLATIONS

Within 30 days of discovery of a violation of this

ordinance, the Floodplain Administrator shall submit

a report to the Floodplain Board which shall include

all information available to the Floodplain

Administrator which is pertinent to said

violation. Within 30 days of receipt of this

report, the Floodplain Board shall either: e
(1) Take any necessary action ~o effect the

abatement of such violation~ or

(2) Issue a variance to this ordinance in

accordance with the provisions of Section 6.0

herein~ or

(3) Order the owner of the property upon which the

violation exists to provide whatever additional

information may be required for their

determinaton. Such information must be

provided to the Floodplain Administrator within

30 days of such order, and he shall submit an

amended report to the Floodplain Board within

20 days. At their next regularly scheduled
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3.8 From ARS § 45-2344.

3.9 This is an example of an administrative procedure
being spelled out in an ordinance. It clearly
defines the responsibi1ities of the F100dplain
Administrator, the Floodplain Board and the property
owner, and gives a schedule for the ultimate
correction of the problem.
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public meeting, the Floodplain Board shall

either order the abatement of said violation or

they shall grant a variance in accordance with

the provisions of Section 6.0 herein.

3.10 UNLAWFUL ACTS

1. It is unlawful for any person to divert, retard

or obstruct the flow of waters in any

watercourse whenever it creates a hazard to

life or property without securing the written

authorization of the Floodplain Board.

2. Any person violating the provisions of this

section shall be guilty of a class 2

misdemeanor.

3.11 SEVERABILITY

This ordinance and the various parts th-ereof are

hereby declared to be severable. Should any section

of this ordinance be declared by the courts to be

unconstitutional or invalid, such decision shall not

affect the validity of the ordinance as a whole, or

any portion thereof other than the section so

declared to be unconstitutional or invalid.

•

•
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3.10 FROM ARS §45-2345.
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SECTION 4.0

ADMINISTRATION

4. 1 ESTABLISmmNT OF DEVELOPMENT PERMIT

structures.

(2) Proposed elevation in relation to mean sea

level to which any structure will be

floodproofed;

(3) Certification by a registered professional

engineer or architect that the floodproofing e
methods for any nonresidential structure meet
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4.0 This section is the most variable throughout Arizona
communities. Some have many pages and explicitly
spell out the procedure (as in 3.9 above), while
others simply say, "The Floodplain Administrator
shall administer this ordinance." It is probably
better to spell out at least the duties and
responsibilities of the Floodplain Administrator.

4.1 This section may be deleted if other permit
procedures qover all uses of the floodplain. For
instance, minimum floor elevations for residential
construction mar simply be a stipulation on the
building permit. The F100dp1ain Board needs to
specify wbether tbe FloodPlain Administrator or the
applicant is to provide data needed for various
uses. The model is not specific on this point, and
the Board ·may wish to be. One community establishes
arbitrary and large floodplains on unstudied washes
which are to be used .....until the area is
considered fo·r development and then to be revised to
meet the requirements of this Ordinance, such
determinations being based on a study of the
drainage areas, the probable runoff after
development, and other topographic and hydrologic
data prepared. for the developer by a registered
en9ineer and approved by the County Engineer."
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the floodproofing criteria in Section 5.1-3(3);

and,

(4) Description of the extent to which any

watercourse will be altered or relocated as a

result of proposed development.

4.2 DUTIES AND RESPONSIBILITIES OF THE FLOODPLAIN

ADMINISTRATOR

Duties of the Floodplain Administrator shall

include, but not be limited to:

4.2-1 Permit Review

(1) Review all development permits to determine

that the permit requirements of this ordinance

have been satisfied.

(2) Review all permits to determine that the site

is reasonably safe from flooding.

(3) Review all development permits to determine if

the proposed development adversely affects the

flood carrying capacity of the floodway. For

purposes of this ordinance, "adversely affects"

means that the cumulative effect of the

proposed development when combined with all

other existing and anticipated development will

not increase the water surface elevation of the

base flood more than one foot at any point.

4.2-2 Use of Other Base Flood Data

When base flood elevation data has not been provided

in accordance with Section 3.2., BASIS FOR
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4.2 This section may be de~eted if the community
routinely checks completed jobs and inspects for
proper elevations and other stipulated items.
However, thecommunity's inspector should certify to
the P1oodp1ain Administ:rat:or t:hat: all stipulations
were complied with.
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ESTABLISHING mE AREAS OFSPBCIAL FLOOD HAZARD, the

Floodplain Administrator shall obtain, review, and

reasonably utilize any base flood elevation data

available from a Federal, State or other source, in

order to administer Section 5.0. Any such

information shall be submitted to the Floodplain

Board for adoption.

4.2-3 Information to be Obtained and Maintained

Obtain and maintain for public inspection and make

available as needed for Flood Insurance Policies:

(1) the certified elevation required in Section

5.1-3(1);

(2) the certification required in Section 5.1-3(2);

(3) the floodproofing certification required in _

Section 5.1-3(3); and

(41 the certified elevation required in Section

5.4-2.

4.2-4 Alteration of Watercourses

(1) Notify adjacent communities and the Arizona

Department of water Resources prior to any

alteration or relocation of a watercourse, and

submit evidence of such notification to the

Federal Insurance Administration; and

(2) Require that the flood carrying capacity of the

altered or relocated portion of said

watercourse is maintained.

4.2-5 Interpretation of FIRM Boundaries If
Make interpretations where needed, as to the exact
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4.2-4 Required by ARS S 45-2342 andNFIA•
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location of the boundaries of the areas of special

flood hazards (for example, where there appears to

be a conflict between a mapped boundary and actual

field conditions). The person contesting the

location of the boundary shall be given a reasonable

opportunity to appeal the interpretation as provided

in Section 6.0.

4.2-6 Take actions on violations of this ordinance as

required in Section 3.9 herein.

4.2-7 Advise any city or town which has assumed

jurisdiction over its floodplains in accordance with

ARS § 45-2350 in writing and provide a copy of any

development plan of any application for a

floodplains use permit or variance to develop land

in a floodplain or floodway within one mile of the

corporate limits of such city or town. The District

shall also advise such city or town in writing and

provide a copy of any development plan of any major

development proposed within a floodplain or floodway

which could affect floodplains, floodways or

watercourses within such city's or town's area of

jurisdiction. written notice and a copy of the plan

of development shall be sent to such city or town no

later than three working days after having been

revised by the District.
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COMMENTS

-The first subsection 4.2-7 applies to
countiesi the second subsection 4.2-7 applies
to cities and towns. Delete the subsection
which does not apply.-
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4.2-7 Advise the Flood Control Oisrict

of County and any adjunct

jurisdiction having responsibility for floodplain

management in writing and provide a copy of

development plan of all applications for floodplain

use permits or vaiances to develop land in a

floodplain or floodway within one mile of the

corporate limits of the (City, Town)

of Also, advise the Flood

Control District of County in

writing and provide a copy of any development plan

of any major development proposed within a

floodplain or floodway which could affect

floodplains, floodways or watercourses within the

District's area of jurisdiction. written notice and

a copy of the plan of development shall be sent to

the District no later than three working days after

having been received by the District.
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-The first subsection 4.2-7 applies to
counties; the second subsection 4.2-7 applies
to cities and towns. Delete the subsection
which does not apply.-
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SECTION 5.0

PROVISIONS FOR PLOOD HAZARD REDUCTION

STANDARDS OPCONSTRUCTION
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5.0 This section is the real -meat- of floodplain
management. It is pointed out again that the model
ordinance meets. the minimum State and Federal
requirements. Many Arizona communities exceed some
of these minimums.

5.1-1 Debris moving with floodwater may unduly damage
other structures in the floodplain or cause
obstruction of a bridge which would increase the
flooded area.

5.1-3 Many comunities require construction or
floodproofing to be at least one foot above the base
flood elevation. This is recommended because the
base flood elevation can be raised by future
construction r and the flood elevations may be
wrong. Also r structures one foot above the base
flood elevation may be insured with a lower
premium. For example r a $50 r OOO policy would cost
$69.50 per year for a residence at the base flood
elevationr while the same policy would cost $45.00
if the floor was one foot higher. Insurance for
$lOrOOO in contents would lower from $29 per year to
$10.
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including basement shall be certifi~d by a

registered professional engineer or surveyor

and provided to the Floodplain Administrator.

New construction and substantial improvement of

any structure in Zone AO shall have the lowest

floor, including basement, elevated at least

one foot above the depth number specified on

the FIRM. If there is no depth number on the

FIRM, the lowest floor, including basement,

shall be elevated one foot above the crown of

the nearest street. Nonresidential structures

may meet the standards in Section 5.l-3(3}.

Upon completion of the structure a reg.istered

professional engineer shall certify to the

Floodplain Administrator that the elevation of

the structure meets this standard.

Nonresidential construction shall either be

elevated in conformance with Section 5.1-3(1)

or (2) or together with attendant utility and

sanitary facilities:

(a) be floodproofed so that below the

regulatory flood level the structure is

watertight with walls substantially

impermeable to the passage of water:

(b) have structural components capable of

resisting hydrostatic and hydrodynamic

loads and effects of buoyancy: and

(c) be certified by a registered professional
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5.1-3(1) through 5.1-3(3)

9-51

NOte the requirement
for certification.
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engineer or architect that the standards of

this subsection are satisfied. Such

certifications shall be provided to the

Floodplain Administrator.

'( 4) Mobile homes shall meet the above standards and

also the standards in Section 5.5.

5.2 STANDARDS FOR STORAGE OF MATERIALS AND EQUIPMENT

5.2-1 The storage or processing of materials that are in

time of flooding bouyant, flammable, explosive, or

could be injurious to human, animal or plant life is

prohibited.

5.2-2 Storage of other material or equipment may be

allowed if not subject to major damage by floods and

if firmly anchored to prevent flotation or if 4It
readily removable from the area within the time

available after flood warning.

5.3 S~ANDARDS FOR UTILITIES

5.3-1 All new and replacement water supply and sanitary

sewage systems shall be designed to minimize or

eliminate infiltration of flood waters into the

system and discharge from systems into flood waters.

5.3-2 On-site waste disposal systems shall be located to

avoid impairment to them or contamination from them

dur ing flood ing.

5.3-3 waste disposal systems shall not be installed wholly

or partially in a floodway.
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5.3 several Arizona c01lllllunities prohibit individual
septic systems in floodplains •
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5.4 STANDARDS FOR SUBDIVISIONS

5.4-1 All preliminary subdivision proposals shall identify

the flood hazard area and the elevation of the base

flood.

5.4~2 All final subdivision plans will provide the

elevation of proposed structure(s} and pads. If the

site is filled above the base flood, the final pad

elevation shall be certified by a registered

professional engineer or surveyor and provided to

the Floodplain Administrator.

5.4-3 All subdivision proposals shall be consistent with

the need to minimize flood damage. All subdivision

proposals shall have public utilities and facilities

such as sewer, gas, electrical and water systems

located and constructed to minimize flood damage.

5.5 STANDARDS FOR MOBILE HOMES AND MOBILE HOME PARKS AND

SUBDIVISIONS

•

•
All mobile homes and additions to mobile homes shall

be anchored to resist flotation, collapse, or

lateral movement by one of the following methods:

(I) by providing an anchoring system designed to

withstand horizontal forc·es of 25 pounds per

square foot and uplift forces or 15 pounds per

square foot;

(2) by providing over-the-top and frame ties to

ground anchors. Specifically:

Ca} over-the-top ties be provided at each of __

the four corners of the mobile home, with
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5.4 Some communities require all-weather emergency
vehicle access to all new subdivision lots. The
criteria for all-weather access is no more than one
foot of water during a lOO-year flood. If water is
to flow through a subdivision (around the pads),
deed restrictions may be needed to ensure that other
obstructions such a masonry wallS do not interfere
with such flOW.

5.5 Note that even in existing mobile home parks or
subdivisions, newly placed mobile homes must be
elevated to or above the base flood elevation•
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two additional ties per side at -

intermediate locations, except that mobile

homes less than 50 feet long require only

one additional tie per side;

(b) frame t'ies be provided at each corner of

the home with five additional ties per side

at intermediate points, except that mobile

homes less than 50 feet long require only

four additional ties per side; and,

(c) all components of the anchoring system be

capable of carrying a force of 4,800

pounds.

5.5-2 Mobile Home Parks and Mobile Home Subdivisions

The following standards are required for all new and 4It
replacement mobile homes:

(1) Adequate surface drainage and access for a

hauler shall be provided.

(2) All mobile homes shall be placed on pads or

lots elevated on compacted fill or on pilings

so that the bottom of the structural frame or

the lowest point of any attached appliances,

whichever is lower, is at or above the

regulatory flood elevation. If elevated on

pilings:

(a) the lots shall be large enough to permit

steps;
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(b) the pilings shq,ll be placed in stable soil

no more than ten feet apart, and

(c) reinforcement shall be provided for pilings

more than six feet above the ground level.

5.5-3 No mobile home shall be'placed in a floodway, except

in an existing mobile home park or existing mobile

home subdivision.

5.6 FLOODWAYS

Located within areas of special flood hazard

established in Section 3.2 are areas designated as

floodways. Since the floodway is an extremely

hazardous area due to the velocity of flood waters

which carry debris, potential projectiles, and

erosion potential, the following provisions apply:

5.6-1 Prohibit encroachments, including fill, new

construction, substantial improvements, and other

development unless certification by a registered

professional engineer or architect is provided

demonstrating that encroachments shall not result in

any increase in flood levels during the occurrence

of the base flood discharge.

5.6-2 Prohibit the placement of any mobile homes except in

an existing mobile home park or subdivision.

5.6-3 If Sections 5.6-1 and 5.6-2 are satisfied, all new

construction and substantial improvements shall

comply with all applicable flood hazard reduction

provisions of Section 5, PROVISIONS FOR FLOOD HAZARD

REDUCTION.

•

•
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5.6 So~ communitie~ specify a110wed uses in
floodways. Such uSes include parking lots, many
types of recreations use, drive-in theaters, if
properlY engineered and constructed, and temporary
uses such as carnivals.

A community may wish to specifically address recreational
vehicles and travel trailers in section 5.0. One
community allows travel trailer parks in floodplains with
the stipulation that all units will be mobile at all
times, units will not be stored in the parks, and that the
park owner is responsible for immediately evacuating the
park if the community orders evacuation•
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SECTION 6.0

VARIANCE PROCEDURE

6.1 APPEAL BOARD

6.1-1 The Floodplain Board of shall hear and

decide appeals and requests for'variances from the

requirements of this ordinance.

6.1-2 The Floodplain Board shall hear and decide appeals

when it is alleged there is an error in any

requirement, decision, or determination made by the

Floodplain Administrator in the enforcement or

administration of this ordinance.

6.1-3 Those aggrieved by the decision of the Floodplain

Board, or any taxpayer, may appeal such decision to

the Superior Court of County.

6.1-4 In passing upon such applications, the Floodplain

Board shall consider all technical evaluations, all

relevant factors, standards specified in other

sections of this ordinance, and:

(1) the danger that materials may be swept onto

other lands to the injury of others~

(2) the danger of life and property due to flooding

or erosion damage~

(3) the susceptibility of the proposed facility and

its contents to flood damage and the effect of

such damage on the individual owner1

(4) the importance of the services provided by the

proposed facility to the communitY1 __

(5) the necessity to the facility ofa waterfront
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6.0 The Floodplain Board decides appeals to decisions of
the Floodplain Administrator and may consider
variances to the provisions of the ordinance. Since
the Board adopts the ordinance, they are the only
entity which can vary from its requirements.

6.1-3 Appeals to the courts are provided for in the NFIA•
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location, where applicable:

(6) the availability of alternative locations for

the proposed use which are not subject to

flooding or erosion damge:

(7) the compatability of the proposed use with

existing and anticipated development:

(8) the relationship of the proposed use to the

comprehensive plan and floodplain management

program for that area:

(9) the safety of access to the property in time of

flood for ordinary and emergency vehicles:

(10) the expected heights, velocity, duration, rate

of rise, and sediment transport of the flood

waters expected at the site: and,

(11) the costs of providing governmental services

during and after flood conditions, including

maintenance and repair of public utilities and

facilities such as sewer, gas, electrical, and

water system, and streets and bridges.

6.1-5 Generally, variances may be issued for new

construction and substantial improvements to be

erected on a lot of one-half acre or less in size

contiguous to and surrounded by lots with existing

structures constructed below the base flood level,

providing items (1-11) in Section 6.1-4 have been

fully considered. As the lot size increases beyond

one-half acre, the technical justifiction required

for issuing the variance increases.
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6.1-6 upon consideration of the factors of

Section 6.1-4 and the purposes of this

ordinance, the Floodplain Board may attach such

conditions to the granting of variances as it

deems necessary to further the purposes of' this

ordinance.

6.1-7 The Floodplain Administrator shall maintain the

records of all appeal actions and report any

variances to the Federal Insurance Administration

upon request.

6.2 CONDITIONS FOR VARIANCES

6.2-1 Variances may be issued for the reconstruction,

rehabilitation or restoration of structures listed

on the National Register of Historic Places or the 4It
State Inventory of Historic Places, without regard

to the procedures set forth in the remainder of this

section.

6.2-2 Variances shall not be issued within any designated

floodway if any increase in flood levels during the

base flood discharge would result.

6.2-3 Variances shall only be issued upon a determination

that the variance is the minimum necessary,

considering the flood hazard, to afford relief.

6.2-4 Variances shall only be issued upon:

(1) a showing of good and sufficient cause;

(2) a determination that failure to grant the

var iance would result in exceptional hardship _

to the applicant; and
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(3) a determination that the granting of a variance

will not result in increased flood heights,

additional threats to public safety,

extraordinary public expense, create nuisances,

cause fraud on or victimization of, the public,

or confict with existing local laws or

ordinances.

6.2-5 Any applicant to whom a variance is granted shall be

given written notice that the structure will be

permitted to be built with a lowest floor elevation

below the regulatory flood elevation and that the

cost of flood insurance will be commensurate with

the increased risk resulting from the reduced lowest

floor elevation. Such notice will also state that _

the land upon which the variance is granted shall be

ineligible for exchange of State land pursuant to

the flood relocation and land exchange program

provided for by ARS title 26, chapter 2, article

2. A copy of the notice shall be recorded by the

Floodplain Board in the office of the _-----

County Recorder and shall be recorded in a manner so

that it appears in the chain of title of the

affected parcel of land.
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COMMENTS

6.2-5 Required by the NFIA and ARS § 45-2342J •
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10. DEVELOPMENT OF AN ADMINISTRATIVE PROCEDURE

All Government agencies have procedures for their var ious
activities, whether or not these procedures are written on
paper. Administrative processes which occur infrequently are
most likely to cause problems, because the staff may have to
"invent the wheel" each time they arise. In many Arizona commu
ni ties, floodplain management is not a frequent process , but it
is very important that it be done correctly each time. A mistake
in this area will be a continuing problem for generations.

The most common administrative mistake in floodplain manage
ment occurs at the very beginning of the community'S interaction
with the property owner -- a proposed actiVity is not identified
as flood-prone. Even if this mistake is corrected before final
disposi tion of the proposal, the property owner will probably
feel that he has been the victim of bureaucratic red tape.

This error can be corrected by making sure that the staff
member who has the initial contact with property owners is aware
of the flood insurance maps and the special handling required for
property in identified floodplains.

One way to accomplish this is to draft the floodplain bound
ar ies onto the maps normally used by staff. These may be
assessor's maps, zoning district maps, or any other maps used to
initially locate the property. Early identification of flood
prone property is essential in the administration of zoning
changes, subdivision approval and building permit issuance, as
well as grading and drainage if that is controlled by the
community.

When a proposed activity is identified as being flood-prone,
staff must next determine the impact of floodplain management on
that activity. Depending upon the nature of the proposal, this
will range from no impact to prohibition of the activity.

Generally, staff will first determine if the activity is in
the floodway or the floodway fringe. Activity in the floodway
must be restricted to prevent a reduction in the carrying
capaci ty of the floodway. This would generally prohibi t new
structures. In the floodway fringe, staff may be able to proceed
with normal processing if the applicant agrees with stipulations
on floor elevations, erosion protection, or other requirements of
floodplain management~

The following flow charts are examples of procedures which
may be used for different proposed activities.

Figure 10-1 shows a procedure for a requested building
permit. Note that the first step is to determine if the request
is in a. floodplain. If so, the location within the floodplain
must be determined. If the activity is in the floodway, staff
must not issue a permit. They should inform the applicant that a
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FIGURE 10-1. SAMPLE PROCEDURE
FOR A BUILDING PERMIT REQueST.

Application for
buil di ng permit

received by
.community

FIGURE 10-2. SAMPLE PROCEDURE
FOR A SUBDIVISION REQUEST.

Application for
subdivision
received by
community

•

No

Determine appropriate
stipulations

(floor elevations,
.floodproofing, etc.)

Proceed with
normal

processing

Inform appl i cant
of variance
procedure*

10-2

Proceed with
normal

processing

Yes

Inform applicant
of limitations

on uses in
floodway

No

Inform applicant
of variance
procedure*
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var iance must be obtained from the Floodplain Board. If the
request is not in the floodway, staff should determine what
conditions must be met by the applicant in order to comply with
the community's floodplain regulation or ordinance. If the
applicant agrees with these conditions, the request returns to
normal processing channels. If not, the applicant must appeal
staff's requirements to the Floodplain Board.

Figures 10-2 and 10-3 show similar procedures for
subdivision requests and reported floodplain violations.

Figure 10-4 shows an administrative procedure for appeals
and variance requests. Staff should assist the applicant in
his/her preparation, and they must schedule a hearing before the
Floodplain Board. They must also prepare recommendations and
present all pertinent data to the Board. If the Board approves
the appeal or variance, they may include stipulations which staff
must follow up on. Any appeals or variances which do not meet
the Federal requirements for floodplain management must be
included in the community's annual report to FEMA.

A formalized procedure will help staff to ensure that the
floodplain regulation is not violated by the community, and if it
is approved by the Floodplain Board, staff will have fewer
conflicts with applicants.

Figures 10-5 and 10-6 are administrative procedures used by
the City of Flagstaff. Notice that it uses basically the same
steps, but staff elements (the Development Review Board and the
Floodplain Administrator) are inc::J.uded. Each community should
tailor their procedure to their staff capabilities.

The City of Phoenix Administrative Procedures are included
on pages 10-6 through 10-10. This is an example of procedures
that work in a busy growing metropolitan area. Other communities
may wish to adopt all or part of these procedures to fit their
needs •
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FIGURE 10-3. SAMPLE PROCEDURE
FOR A FLOODPLAIN VIOLATION

FIGURE 10-4. SAMPLE PROCEDURE
FOR APPEALS AND VARIANCES

Note in file
and/or inform
complainant

No

Community receives
complaint or observes

violation of floodplain
. regulation

Notify
property owner
of violation

Appeal or variance
request received by
Floodplain Board

,1/

I Schedule I
public he~ring

,./

Prepare staff
recoll'mendations
based on all

pertinent information

'1/

Advise Board on f1 ood hazard
to applicant and other

property owners

,/

Fo11 01. up on any
stipulations if

Board grants appeal
or variance

,1/

Report a11
variances and appeals

to FE1'lA in
annual report

10-4

Inform
Floodplain Board

and recommend
legal action*

Take
necessary action

to assure
correction
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FIGURE 10-5. ADMINISTRATIVE PROCEDURE FOR THE
CIT¥ OF FLAGSTAFF.

City of Flagstaff

FLOODPLAIN MANAGEMENT PROCESS

DeVelOPMeNT

INQUIRY

PUBLIC

INQUIRY

FLOODPLAIN
ADMINISTRATOR

*r------.
STRUCTUR~ NO BUILDING

IN !----------_---..,.------------I P£RMIT
FLOOD WAY ISSUeD

•

.. MAY APPeAL TO
FLOODPLAIN BOARD

FIGURE 10-6. ADMINISTRATIVE PROCEDURE FOR
APPEALS FOR THE CITY OF FLAGSTAFF.

City of Flagstaff

APPEAL PROCESS

NO BUILDING
PERMIT
ISSUED

BUILDING
\ FLOODPLAIN I VARIANCE

i--'-- PERMIT
BOARD I GRANTED ISSUED

FLOODPLAIN ENGINEERED VARIANCE BUILDING
'--- i--'-- REPORT ~ ~ PERMIT

ADMINISTRATOR REQUIRED GRANTED IssueD
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CITY OF PHOENIX
ENGINEERING DEPARTMENT

SUBJECT: FLOODPLAIN MANAGEMENT

(1) PURPOSE

ADMINSTRATIVE
PROCEDURE NO. t5
May 12, 1982

The purpose of this Administrative Procedure is to establish
criteria and procedures for floodplain management.

(2) AUTHORITY AND REFERENCES

Ci ty Code, Chapter 32B - Floodplain Ordinance, adopted by
City Council January 22, 1980, pursuant to authority
contained in Arizona Revised Statute 45-2341 et. seq.

This ordinance has been reviewed by the Federal Emergency
Management Agency (FEMA) and declared to satisfy the
requirements of the National Flood Insurance Program as set
forth in Subchapter B of Chapter X of Title 24 of the Code of
Federal Regulations.

The Floodplain Ordinance adopted Flood Insurance Rate Maps
(FIRM) and a Flood Insurance Study produced by FEMA, dated
December 4, 1979. The official record copies of these
documents are maintained by the City Clerk. Additional ~..'..,.'_
copies can also be found in Central Files and in the ..,
Floodplain Management Section files.

New criteria and policies are distributed from time to time
by FEMA and should be followed whenever possible. To date we
have received policies on the:

o
o
o

Use of levees
Revisions to floodways
Applications for letters of map amendment

These policies are subject to revision and interpretation and
are, therefore, kept in the Floodplain Management Section
files for use on appropriate projects.

(3) PROCEDURES

Review of Development Plans

All plans reviewed should be documented by completing Form
122-2910 (New 2/82). One copy is to be retained in the
Floodplain Management Section files and the other is to be
returned with the plans.

All new structures located in designated floodplains must be
protected from the lOO-year flood as follows:
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• (a) Residential units must have the finished floor elevated
to or above the expected lOO-yearwater surface.

(b) Commercial and industrial buildings may be either
elevated or flood· proofed to the required elevation. If
the owner/developer elects to flood proof, a statement
by the engineer/architect attesting to this fact will be
required by law.

Development proposed in floodplains containing a floodway
must be elevated/flood proofed to an elevation at least one
foot above the calculated lOa-year water surface. (This
requirement is necessary to provide for future development in
the fringe areas and the resultant increase in water
surface. )

Those floodplains which have been designated as unnumbered A
zones by FEMA do not have any specific water surface
elevations associated with them. Therefore, the best
information available must be used. On the upstream side of
the canal banks, the minimum floor elevation/flood proofing
elevations should be set at one foot above the high canal
bank. In other unnumbered A zones, it may be possible to
utilize previous studies by other entities or organizations.

AO zones require that floor/flood proofing elevations be set
at least as high as the associated zone depth. For example,
an A02 zone requires that the floors be elevated at least two
feet above the average elevation of the existing ground.
This is usually interpreted to mean two feet above the curb
or crown of the street.

As a general rule, all new structures should be discouraged
in the floodways. These areas are reserved for flood
waters. Uses other than open space will tend to decrease the
hydraulic capacity of the floodways. The Ordinance does not
prohibit construction in floodways if the structures can be
built without adversely affecting the water surface. Proof
of this will be required in the form of an engineering
evaluation and design. In addi tion to the stabili ty of the
structure, such things as general and local scour depths,
debr is accumulation and access dur ing flood events must be
considered.

The Ordinance permits reasonable repairs and alterations to
existing structures. The test of reasonable repair or
alteration is whether the value of the proposed work is
greater or less than 50 percent of the market value of the
original structure. Proof of the values must be submitted by
the engineer/developer. The City will accept a private
appraisal, County Assessor's valuation or simply prorate the
floor areas if that is the wish of the owner •

• On-si te waste disposal systems are not permi tted in
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floodplain areas. In some instances, constructing a line to
the nearest sanitary sewer can be very expensive. Staff
should check with the Water and Sewers Department in such
caSes to determine the location of the nearest line and to
determine whether a possibility exists for cost sharing.

Prior to approval of any new development in the right-of-way
for the Arizona Canal Diversion Channel (ACDC), the Flood
Control Distr ict of Mar icopa County should be contacted to
determine whether they wish to purchase the property prior to
further development. The contact for this inquiry should be
the ACDC Project Engineer (currently John Rodriquez) at 262
1501.

(4) REVIEW TIME

The usual turn around time for review of development plans is
one week or less. Extremely large or complicated proposals
may take slightly longer. In no event should the review take
longer than two weeks. The burden of proof in all matters
rests with the applicant and any additional information
needed to complete the review should be requested from the
design engineer.

(5) FEES

The fee to review development proposals in floodplain areas
is $35 per sheet. An additional fee of $20 per sheet will be .....,...,..
charged for the third and each subsequent review. ~

These fees are due pr ior to signature of the plans by the
Floodplain Management Engineer.

Fees will be waived if the plans have a DCa number or the
engineer can submit proof of having paid standard DCa fees.

Form 120-225D (Rev. 8-76) from the building Safety Department
requires a $10 fee for completion. In the event that the
site in question is shown on the official FIRM to be in the
floodplain and yet new and better data shows the site to be
outs ide of the floodplain, the form is to be filled out to
that effect and no fee is charged.

(6) APPROVALS

All proposed development plans in designated floodplains must
be signed by the Floodplain Management Engineer prior to the
issuance of a Grading and Drainage or a Building Permit. In
the absence of the Floodplain Management Engineer, the
supervisor of the Plans Review Section is authorized to sign
the plans.

(7) VARIANCES
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The Ordinance has specific criteria that must be satisfied
prior to granting a variance. All of the criteria must be
satisfied prior to granting the variance.

(8) APPEALS

Appeals to decisions of theCi ty Engineer must be made in
wr i ting to the Floodplain Management Engineer. Reasons for
appeal and variance from the Ordinance should be given. The
Floodplain Engineer will prepare a background packet for the
members of the Floodplain Board and schedule a time and place
for the appeal. The appeal will be scheduled within two
weeks of receipt of appeal request, and the applicant will be
invited to attend.

The Floodplain Management Engineer will notify the applicant
of the City Engineer's decision in writing within one week of
the hearing. Usually the applicant is informed verbally at
the appeal of the Board's decision and cautioned that the
Board acts in an advisory capacity. The City Engineer may
use, reject or modify the recommendation of the Board.

(9) INQUIRIES

The City is
any manner.
limi ts, etc.
agent or the
800-638-6620.

not involved in the sale of flood insurance in
Inquiries about insurance rates, coverage

should be referred to the persons's insurance
National Flood Insurance Program (NFIP) at 1-

Insurance agencies and lending institutions inquiring about
flood hazard zones should be told that the information will
not be given out over the telephone but that if they wish to
come to the office we will be glad to assist them in using
our maps to make the determination. They should also be
strongly encouraged to order their own copies of the FIIU-1
from the NFIP at the number given above. There is no charge
for these maps and all companies doing substantial business
in Phoenix should have a copy. An exception to this rule
should be made foi out-of-state companies who have only
occasional need for this information.

Specific information concerning finished floor or flood
proofing elevations will not be given out over the telephone
because of the possibility of errors and confusion. Ask that
the person come to the office with a plate or sketch of the
property involved. Staff should document on Form l22-29lD
(New 2/82) any information given •.

The City does not provide certified finished floor elevation
surveys. This information must be obtained by the property
owner from a registered engineer or surveyor .

• (10) CERTIFICATION
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The Ci ty requires that all floodplain development provide ..,'" .
ei ther a certified finished floor elevation or a certificate •
of flood proof ing to us. This data is kept on file for the
use of insurance agents and property owners in computing
actuarial insurance rates.

J. E. ATTERBERY
City Engineer

•
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Where a ci ty or town is under the floodplain management
program of the county flood control district, an abbreviated
administrative procedure is required (See figure 10-7). The
communi ty must still determine if a required use is wi thin a
floodplain, they must refer it to the flood control district for
floodPlain review. Their permit must then reflect the
requirements of the :flood control district. Each community which
is under county jurisdiction should work with the county to
ensure that the review and certification processes are adequate
to provide good floodplain management.

Figure 10 - 7

PROCEDURE FOR CITY ORTOWH
UNDER COUNTY JORISDIC'l'ION

Community Receives
Request for Permit
Within Floodplain

Community Forwards
Request to County

County Processes Request
(See Figures 10--1, 10-2,

10-3 and 10--4)

\i;

Community Issues Permit
with County StipUlations

or Denies Permit
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11. SEPARATION OF RESPQNSI}:lIL:ITYBETWEEN ELECTED OFFICIALS AND
STAFF

It is important that within each community, both the elected
officials and the members of the community's administrative staff
clearly understand their roles and responsibilities. It may be
necessary to spell these out in the ordinance or in other
documents. Just as the State must enable the community to adopt
an ordinance, the elected officials must authorize and direct
their staff to perform certain tasks.

The Arizona Revised Statutes §45-2341. 2 define the "Board"
as "the board of directors of a flood control district," except
that under §4S-23S0.A. it means "the governing body of an
incorporated city or town within its jurisdiction if the
incorporated city or townoeclares by public resolution that it
intends to assume the powers and duties", of floodplain
management. In§45-2J49, the Board is directed to delineate
floodplains and adopt regUlations which require specific minimum
development standards wi thin the community's floodplains. The
'Soard may adopt a variance procedure.

Nowhere wi thinARS 45-2349 is reference made to the use of
staff by the Floodplain Board, but it is common practice for an
elected body to use staff to administer its rUlings. In the case
of floodplain management, there are many uses within a floodplain
which may be permitted provided they are properly elevated, engi
neered or constructed. The model ordipance discussed in Chapter
9 of this handbook expects that the Floodplain Board will name a
staff member as the Floodplain Administrator and will empower
that person to make certain decisions. However, ARS § 45-2353
states that, "NO person shall construct any structure which will
divert, retard or obstruct the flow of waters in any watercourse
without securing wr:i.ttenauthorization from the Floodplain Board
in which the watercourse is located."

The floodplain delineations which are done according to
specifications of the Federal Emergency Management Agency (FEMA)
delineate the 100-year floodplain, and within that floodplain, a
floodway. FEMA allows encroachment into the floodplain from both
sides until the encroachments cause a one-foot rise in the 100
year flood elevation. These limits on encroachment determine the
f1oodway. The model ordinance expects the Board to empower the
Floodplain Administrator to review all applications for
floodplain uses and allow those uses outside the f100dway which
are elevated or otherwise protected from the 100-year flood, and
those uses within the floodway which do not divert, retard or
obstruct the flow of water in the floodway.

Any proposed use which does not include protection of the
use from the 100-year flood, or which may obstruct, divert or
retard the flow of waters in the f100dway must receive written
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authorization from the Floodplain Board. When the Board has made
a rule, it cannot empower its staff to violate that rule, and the
Floodplain Administrator must be careful not to do so. Under _~
Arizl'>na's open meeting law, all variances to the floodplain ordi-
nance will be done at a public meeting, which is appropriate
since adiacent property owners may be adversely affected by a
variance.

Since the Floodplain Administrator has been empowered to
make certain determinations which the Legislature required the
Board to make, the model ordinance allows for appeals of those
decisions to the Board. If an applicant feels that the
Flol'>dplain Administrator has made an error in determining the
flood et'evatil'>n on his property, he is given an opportunity to
ask the Board for a determination. In this case, the
Administrator would present the information he used to make his
determination, the applicant presents his information, and the
Board decides which it will accept.

In adopting its floodplain ordinance, the Floodplain Board
should decide whether the "burden of proof" for var iancesand
appeals is on the community or the applicant. In order to avoid
frivolous appeals, the Board may require the applicant to provide
all techn.i.cal information by ordinance, and then instruct the
Floodplain Administrator to provide all possible assistance to
the applicant. In most communi ties which have had an l'>rdinance
for a period of time, this approach seems to be most satisfactory
-- the communi ty does nl'>t have an overwhelming burden, and the
applicants are generally satisfied that the bureaucracy which _ ...';
they pay for with taxes is working for them. .,
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12. SUMM.ARYOF CQIQ!U:NITY ACT.IONSIN .'rHB GRANTING OF A VUIANCE

Based on the foregoing discussions and two examples provided
by Maricopa County, we will now summarize a community's actions
in granting a var iance to its floodplain regulation. We assume
that the community is in the Regular Program (the FIRM is
effectivel and the community has adopted the model ordinance*.
All documents which will be par t of the communi ty' s permanent
file on the case will be numbered in sequence.

An owner of 2 1/2 acres of undeveloped property requests a
permi t for a single mobile home. No zoning change is required.
The Building Official checks the location of the request and
discovers that, according to the FIRM, the parcel is located in
the floodplain of New River. He informs the applicant that he
cannot issue a building permit without further processing. The
applicant leaves and the BUilding Official sends:

(1) tbe building permit application

to the Floodplain Administrator with

(2) a memo

requesting a review of the application for compliance with the
community's floodplain regulation. The Floodplain Administrator
uses the legal description, a subdivision plat map or the
assessor's map to accurately locate the parcel on the FIRM. He
confirms that the parcel is in the floodplain. He then locates
the parcel on the FBFM and discovers that it is in the
floodway. The floodplain regulation requires that all permits
for structures in the floodway be denied unless the Floodplain
Board grants a variance. He gives the case to a staff member for
technical analysis.

The staff member knows that a flood control dam is planned
for New River upstream from this parcel. When constructed, that
dam will reduce the floodplain and floodway. He also knows that
in this area, New River has no distinct channel and that there
are numerous relatively high areas within the delineated
floodway. He checks the topographic map obtained from the FIS
study contractor and determines that the proposed location of the
mobile home on the parcel is relatively high. He writes:

(3) a memorandum to the Floodplain Administrator

which explains the situation as he sees it. Although he makes no
recommendation, his memo has a positive tone.

The Floodplain Administrator evaluates the information and
decides that a variance granted under these conditions would not
be contrary to the intent of the community's regulation and would
be acceptable to FEMA. He calls the applicant to tell him what
is happening and,
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(4) requests a hearing

before the Floodplain Board and writes

(5) a memo

explaining the situation in more detail than the agenda request
form might warrant. The Floodplain Board votes to approve the
variance and

(6) a certified copy of the Board action

is returned to the Floodplain Administrator. He sends a copy of
the Board action to the Building Official with

(7) a memo

summarizing any conditions which should be placed on the
permit. The Building Official issues the permit and attaches to
it

(8) a registered letter

stating what actions, if any, the applicant must take. The file
on this variance will be complete when the Building Official
receives from the applicant

(9) a copy of a required recorded statement

that the property is in the floodplain and

(10) a certification of finished flood elevation

by a registered land surveyor or engineer.

This var iance will be noted in the annual report to FEMA,
and the entire file can be made available to them if they
question the propriety of the variance.

Several of these documents are shown on pages 12-3 to
12-9. These are actual examples from Maricopa County files.

' •.
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REGULATORY FLOODPLAIN

USE PERMITS & VARIANCES

FLOODPLAIN ADMINISTRATOR

MARICOPA COUNTY DEPARTMENT OF PLANNING AND DEVELOPMENT
Third Floor, County Administration Bulldlng

III Sou'th 3rd Avenue, Phoenix, AZ 85003
Phone: (602) 262-3201

Procedure for making application to the Floodplain Administrator for USE PERMITS

and VARIANCES in accordance v.Jith Sections 4.2 and 6.2 of the Amended Floodplain

Regulations for Unincorporated Maricopa County.

1) Application will be submitted to the Planning and Development Department:
Third Floor, County Administration Building, Phoenix, Arizona.

2) Informat ion requi red:

a) Completed application form.

b) Two (2) copies of a plot plan of the property indicating the following:

(1) North point and scale.

(2) Property I ines with dimensions.

(3) Location ~f existing and proposed structures or uses.

(4) Existing and proposed topography (including finished contours).

c) Additional information which may be required (where appl icable).

(1) Excavation and stockpiles, including depth and/or height.

(2) Phasing and method of operation.

d) Any other supporting information that would assist in making an evaluation
of the application.

e) Appl icant's statement of hardship involved or grounds for Vadance jf not
shown on the appl ication.

3) When it has been determined that the application and supporting material is
in proper form a case number will be assigned and a hearing date set.

4) All pertinent data will be reviewed by this Department and the Flood Control
District which serves as technical staff to the Floodplain Administrator.

,If you have any questions please call the Floodplain Representative at (602)
262-3201.
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APPLICATION TO FLOODPLAIN ADMINISTRATOR

Maricopa County, Arizona

District No. Application No. Date

'.•
Applican t ~----- - .........---.........---------_

Addres s__---- ~ ____ City

Zip Code Phone __________Zoning District _

Regulatory Floodplain Flood Control Map--------

LEGAL DESCRIPTION

The above petitioner hereby applies for (USE PEillUT) (VARIANCE) ,
Strike outward not applicable, as indicated below in accordance
with Sections 4.2 and 6.2 of the Amended Floodplain Regulations
for Unincorporated Maricopa County.

REQUEST

APPLICANT'S STATEHENT (Hardship Involved) Grounds for Variance:

Applicant's Signature

Date Referr8d to Flood Control District----------------
Date Response received

ACTION

•

Date of Hearing:

Stipulations or
further action:

Approved: Denied:
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SA~o1PLE ONLY

FLOODPLAIN ADt-lINISTRATION

A F F I D A V I T
(NON-CONFORHING USE)

SAf.1PLE ONLY

This is to attest and confirm to the best of my knowledge and belief that the
following conditions listed below are the true and accurate concerning the parcell
lot (property) located at the following street address:

Also known as Maricopa County Assessor parcel:
and owned by:

, Arizona.
Map__, Page __, parcel__.,

1.

2.

3.

4.

The follovv'ing use was established on the subject property prior to
July 14, 1975:

This use included the following accessory uses, structures, equipment,.
activities (scaled plot plan and floor planes) attached):

The use and accessory uses have been continuous since July 14, 1975
with no discontinuance of use for any period of time exceeding twelve
(12) consecutive months.

I understand that in the event a non~conforming use of land, buildings,
structure or activity is discontinued for a period of twelve (12)
consecu~ive months, the exempted status of the land is null and void
and the use shall not be resumed unless it is in conformity with the
regulations of the Amended Floodplain Regulation for the Unincorporated
area of Maricopa County.

•

NAME. ------'---_---------_-~----~-----_-_~ ___

MAILING ADDRESS_~~ ----__~__------------

STREET ADDRESSo ___

TELEPHONE NUMBER ------------------------------

SIGNATURE. _

Subscribed and Sworn to before me on at._~ , Arizona.

NOTARY PUBLICo _

My Commission Expires on -----------------
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SAMPLE FORH

AFFIDlWIT

Flood Damage Statement

SM1PlE FORr~

•

I" , do hereby attest,
swe....a-r-,-a-n-'d""s-:-a:-y-:--;--th;-a:-;t:-?I-a:-m~'-;t"h-e-o-\'-/n-e-r-o:-f"F"-;t ....h"":"e-:P;:;-a-r-c-="'e·l, 1ega 1 ,descri pti on

also known as (Address)
-....,-----:---:-;--:-;---;-;-=-:-----:-"-;----:::--::-:---,--.-----that I have read and understand the Notification of Variance;

that I have been advised that the described-property is subject
to a Regulatory Flood Elevation of __ feet which has a one percent
(1%) chance of being equalled or exceeded in any year;
I understand that the risks may be reduced, but not necessarly
eliminated, by elevating all structures at least one (1) foot above
the Flood Elevation.

mJNER:
ADDRESS:

Subscribed and s\'lOrn to before me this day of , 19__-- ---
My Commission expires ~ __

Notary Pub1i c

-,;,.-

•
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MARICOPA COUNTY BOARD OF SUPERVISORS

604 County Administration Bldg. 111 S~ 3rd Ave., Phoenix. Arizona 85003

•

602-262-3571

TO: Board of Supervisors

FROM: Bob Bartel, Floodplain Administrator

SUBJECT: VARIANCE REQUEST BY

DATE: July 17, 1979

Mr. .~ is requesting a v.ariance from Section 7.13 which
. specifies that a residence may be allowed in the floodway fringe
district provided that the first habitable floor is at least one
foot above the flood elevation. According to the Flood Control
District there are mitigating circumstances throughout a large
area of the floodplain south of the Salt Rivc~. The Maricopa
County Floodplain Regulation Section 3.23 defines the regulatory
flood elevation as the encroached elevation. In this area, if
the entire floodway fringe district is developed, no flood{ng
will occur.

The County's Floodplain Regulation requiring the one foot above
the flood elevation exceeds the Federal Insurance Administration
Standards. ConsequentlY, the Board may penni t t-1r. _ to
build 1.1 feet above grade without conflicting with the Federal
Insuranc~ Administration.

Because Sections 7.13 and 3.23 :.Ire explicit, I fec1 that a variance
must be granted by the Board in order for Mr. to build
below the 2.9 feet. Ilis request is for a reduction to 1.9 feet.

Under the requirements of Section 4.41 d, I hereby certify that:

a. The granting of a variance to allow construction at an
elevation of at least 1.9 feet above grade will not result
in an undue increase in flood heights, additional threats
to public safety, extraordinary public expense, create
nuisances, or cause fraud, and;

b. The granting of such a variance is the minumum necessary
to afford relief .

TOM FREESTONE
District 1

GEORGE L. CAMPBEll
District 2

12-7
FRED KOORY, JR.

District 3
HAWLEY ATKINSON
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Page Two

b . t hat the :.rp plie a11 t c all set 0 herecorde d a s ta t emen t t hat
the structure is to be constructed at or above the lOO-year
flood elevation and is therefore not subject to flooding
from a flood which has a one percent chance of heing equalled
or exceeded in any year. This document should state that
the minimum elevation of the lowest habitable floor is
992.50 feet, the same as the Regulatory Flood Elevation.
Proof of such recordation should be made a condition of
issuance of a building permit.

Respectfully submitted,

r=7~
Bob-Bart::el
Floodplain Administrator
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August 2, 1979

Mr.

•

PhQen!..'IC, A2 95020

Dear Mr. Middleton:

The Maricopa County Floodplain Board approved your request for a Floodplain
Variance to construct a resiCienca at'" w. Baseline Road, Laveen, Arizona.
This approval is subject to the following stipulat~ons:

A. (1) That issuance of this °J"ariance ,,,ill relsult .in il':Lcreased pre..
~W1l rates for flood insurance. These rates would increase from
$.07/$100 to $.16/$~OO for the structure and from $.18/$100 to
$.38/$100 on the contents1 (2) const~~ction at a lower level than
that required by the Regulation will increase riskS to life and
p:o:operty, ~J'en though that construction is at or al:x>v.e the 100
yaar flood elevation.

B. That the applicant cause to be recorded a statement that the
structure is to be constructed a.t or a1.::love the lOa-year flood
elevation and is therefore not subject to flooding from a flood
which has a one percent chance of being equalled or exceeded in
any year. This document should state that t."le minimum elevation
of the lowest habitable floor is 992.50 faet, the same as the
Regulatory Flood Elevation. Proof of such recordation should be
made a condition of issuance of a building permit.

Fo~~ approval was dated JulY 30, 1979, and this letter should be presented
to the Building Safety Department when you apply for the necessary building
permits.

Sincerely,

·.Bob Bartel
Floodplain Administrator

cc: Raytl¥)nd Johnson, DireCObr
Building 3afetyDepartment
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13. LEGAL CONSID£:RATION : HEARINGS,
CERTIFICA~IONS AND RECORDATIONS

The National Flood Insurance Act of 1968, as revised (NFIA)
and the Arizona Revised Statutes (ARS) require certain activities
in conjunction with floodplain management. Civil attorneys eXpe
r ienced in municipal government have suggested other activi ties
to protect communities from liability and to ensure the viability
of floodplain regulations. This discussion will differentiate
between legal requirements and suggestions for a Floodplain
Board's legal counsel to consider.

The NFIA requires a community to adopt a floodplain
management regulation as a condition of eligibility in the
National Flood Insurance Program (NFIP). A community is not
reguired to join the NFIP, but nonparticipation precludes: com
munity property owners from purchasing flood insurance; Federally
insured lenders from making loans secured by floodplain property;
and makes certain Federal disaster relief funds unavailable to
the community and its residents.

ARS 45-2342C requires governing bodies of towns, cities and
counties in Arizona to adopt and enforce floodplain
regulations. These regulations may be adopted only after a
public hearing which has been legally advertised for at least 30
days. A notice of the hearing and a copy of the proposed regula
tion is to be sent to the Arizona Department of water Resources,
as is a copy of the adopted regulation within five days after the
adoption. If a floodplain regulation is adopted in order to make
the community eligible for the NFIP, it must be submitted to the
FEMA Region IX office.

Since a floodplain regulation is effective only over
identified flood hazard areas, it is reasonable to question
whether a change, addition or deletion of a floodplain is a de
facto change in the regulation. Some communities assume that it
is, and they legally advertise and hold a public hearing before
adoption of any changes in floodplain boundaries. Federal and
State laws are not specific about this question.

ARS 45-2342C requires management of the lOa-year floodplains
by the Floodplain Board. The NFIA has explicit cr iter ia for
floodplain management (§ 1910.3) and a variance procedure
with specific requirements. If a Floodplain Board grants a vari
ance, it must: (1) Notify the applicant that flood insurance
premiums will increase and that construction below the lOa-year
flood elevation increases the risk to life and property (§ 1910.6
(a) (5) ); and (2) Maintain a record of all var iance actions and
report them in their annual report to FEMA (§ 19l0.6(a) (6)). If
a variance permit or waiver is granted contrary to the adopted
floodplain regulation, ARS 45-2342J requires the Floodplain Board
to notify the applicant that the land upon which the variance is
granted is ineiigible for exchange of State land pursuant to the
flood relocation and land exchange program. A copy of that
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notice must be recorded by the Floodplain Board so that it
appears in the chain of title.

Al though many floodplain boards accept, or even demand,
"hold-harmless" agreements from successful var iance applicants,
attorneys have said repeatedly that a governing body cannot
assign its duty to provide for the health, safety and welfare of
its res idents. At best, such an agreement would bind only the
owners and his heirs and assigns. It would not bind adjacent
property owners or visitors.

Althou9h a public hearing for a variance request is not
required by the NFIA or the ARS, decisions by a Floodplain Board
must be made at open meetings, which are usually the regularly
scheduled meetings of the governing body of the community.
Because the granting of a variance may adversely affect an
adjacent property owner, the community may choose to have
hearings on variance requests.

.-

The NFIA reguires a community to obtain certification from a
registered professional engineer or architect that where flood
proofing is used, the methods used are adequate.

No certificiation ... is .reguired for other floodplain
activi ties. However, a floodplain regulation which meets the
NFIA criteria places a responsibility on the community to ensure
that the cr iter ia are met by each development in the
floodplain. For this reason, many communities require a building
permit apP~lf·<?ant. to provbide cer~ifdicfatiofnl that Ithe ~riteria ~re _
met. Certl lcatlon may e requireoroor e evation, erOSion
control facilities, structural soundness of piers, fill
compaction, floodproofing of utilities, or any other aspect of a
project which is deemed essential by the community.

Figures 13-1 through 13-4 are examples of elevation certifi
cation forms -- one from FEMA, one from the State of Arkansas and
two from the State of North Dakota. A community Building
Official or Floodplain Administrator can develop a form to meet
the community's needs.
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FIGURE 13-1. SAMPLE EtEVATION AND FLOODPROOFING
CERTIFICATE FROM FEMA

fE·otRAl£MtRGENCV ·.u.f•.aCEV!lwf "J:jFNCY
,.~uo.""'l. ROOO msufoVL'" PROG;:\:,M

POST CONSTRUCTION ELEVATION CERTIFICATEFLOODPROOFING CERTIFICATE

INSTRUCTIONS: The register.ed professional engineer. architect. surveyor O( community permit oHicialc::ompletes
Section I beloW, Sec;tionII may be completed by any of theprofe"$Slonals Iisfed at the beginning of SeClion U.or.by a
similarily qualilie.d local permit official or by a Ioc:alper-mit officIal relying on official permit records, Print or type the
information on this form. This form isla be used for new (POST-FIRM) construction and lor substantial improvements
to eK;sting structures in Zones Al-A,30. AO. AH,A99 and Vl-V30 and existing (PRE-FIRM) buildings to be rated under
POST-FIRM rules and tates.

SECTION 1

f~ 'WAf> EfFECTIVE DUE

st~1' (}f CONSTRUCTION 04U: lMoiIfie ~rl!le

AOo;u;SS

IftA w.P, lONe INWHIO! PROPERTY IS LOGAnO

,'US£H.OOOWVATION'I.T THE BUwJ)ING SITE.

SECTIONn

INSTRUCTIONS

Complete only the EJevation Certifation unless the building to.as been f100dproofed at least to the base flood
elevation. If fJoodproof:ng is u'sed, complele only the AoodproOfl.'9 Certikation: The Elevation Certlhcali::>n maybe
comple.ted b,y a regist2red, protess~nal engineer, 'architect, or surveyor. 'TheFloodproofing Certification may ~be
completed by a reg:ste:e-:1 professional engineer or architect.

ELEVATION CERTIFICATION

ZONES A, A1..30. A-99. AH: I certify that the building at thep.roperty location described above has the lowest floor
(including bl1sement) a: .n etevat::m of---.Jeet. NGVO {mean sea level) :one theavarage srade at the building sire
is at an elevation of ,feet. NGVO. ' . , . .
ZONES V, Vl ..V30: J certify -that the building at the property location described above has the bottom of :he lowest
floor beam at anelevatioi1 of feet. NGVO {mean sea levell.and the ave,rage grade at the building site
is at an elevation of feet, NGVO.
ZONE- AO: 1certlfy'thatt':-".e building at the property IOcatlondesCn:oed.3bove has the lowest floor (inc!uding baseme:"lt)
ele..,ated__feet above the highest adjacent grade. This meets O. does notmeet 0 the ~ommunity'srequirement
for new construction.

FLOODPROOFING CERTIFICATION
I certify ~o the best cA, my knowledge, information. and belief. tha: the stfucuJre is designed so that the c:;tructure is

watertight to an elevaton Q1 feet NGVO (mean sea level). with walls substanll~l:y

impetr."leable 10 the passage of waler and structural components having the capability of resistinghy~ro's!atic and
hydrOdynamic loads and effects of buoyancy that would be caused by the flood depths. pressures, velocities. impact
and uplift forces associated with the base flood.
In the 'evenz of nooding. will this degree of noodproofing be achieved with human intervenlion?- _

Will the structure be occupied as a residence? _

tI the answer to both questions is ~. the f!oodproofing cannot bl3 credited' for rating purposes and the elevahon
certlflcallon must be comp:eted instead.

·F'loo.:proofed wilh human interverHion means that water will en!er the structure when floods up to 1he base flood
Jevel occur,unless measures are laken prior 10 the flood to prevent entry 01 water (e:g. bolting metal shields Over
doors and WindOWS).

CERr!F,ER S ~"'ME

TIlU

If etfl,l.r::l t~ fl\~I"'cef

.... 'cn,Iecl II' S.." ..e~o:'
AF~IX Sl:'l c;; .....tll P,"NlSSiC,'lI.~

LrC£hSthO SllON

•
n- ...~",a"'C. aqHtl .~::"'-'S tr'<e' ~c:opy of I"'" c:omP'ell"<:~:""""I10 ~ A.x>d """"''''''c:.C>OIOC=V .""'<:"':10"
tor _IPOST·F";R:.~1 CC"""uC.I>C" 0' ~::JSI."'.~ ~~·c<t!!·'·""':' eO!' Sul'1l' I-a: r-- weo".., COOy." c~.,rof.:1
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Disapproved~ -----

FIGURE 13-2. SAMPLE DEVELOPMENT PERMIT FROM
TJm STATE OF ARKANSAS

SAMPLE
DEVELOPMENT PERMIT IN A

FLOOD HAZARD AREA

Application No.: Date:
1. Location or Address of Development:

2. Type of Development:
Mobile Home Residential Structure"-...-----
Non-Residential Structure"--------Non-Structural Activity Describe, -- __

3. Conditional Pre-Construction Permit
Permit is: Approved Disapproved:-----------------
Signature of Permit Official:__~~ -- -- __

Date:

4. Final Post-Construction Permit
Elevation of the First Floor , Basement Floor or Flood-proofed
Level is ft. above mean sea level (msl).

The Above Elevation is Certified by:

(Signature an Title of Surveyor, Engineer, or Architect)

Permit is: Approvedo _
Signatur e of Permi t Of f ictal :. __

Date:

•
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FIGURE 13-3. PRECONSTRUCTION FLOODPROOFING
FORM FROM THE STAIorE OF NORTH DAKOTA

'PRECONSfRUCfION fLOODl'ROO'FING C~RflfICA110N fORM
(Instructions on reverse side)

Community----.:..=:========--------------------_.=
SECTION I

(To Be Completed By Permit Applicant)

Permit Applicant -,- ~~~__

Description of Structure/Floodproofing Method

Phone No.

Property Address Structure Use
Residential

Nonresidential

SECTION n
(To Be Completed By Local Administrator)

FIA Map Zone in Which Property is Located _

Base Flood Elevation at Proposed Site ~ ~__

Elevation to Which Structure Must be Floodproofed
---~-~---Local Administrator Phone No. ~_-_

Signature Date

SECTION III

FLOODPROOFINO CERTIFICATION
(To Be Completed by a Registered Professional Engineer or Architect)

I certify to the best of iny knowledge, information, and belief, that the structure described above
is designed so that the structure will be watertight to an elevation of
feet NOVD (mean sea level), with walls SUbstantially impermeable to th::e::-=p':::"a':':ss::ag=e-o':':t.....· ""::w7:a:7t7er::-:a:"':n::l"d
structural components having the capability of resisting hydrostatic and hydrodynamic loads and
effects of buoyancy that would be caused by the flood depths, pressures, velocities, impact and
uplift forces associated with the base flood.

My certification assumes that the actual construction of the building will be in strict compliam:~
with the plans presented to me.

•

TITLe

ADDRESS

\:>lgnatureJ (Date)

13-5

AFFIX SEAL OR WRITE
PROFESSIONAL LICENSE

NO. BELOW:
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FIGURE 13-4. POSTCONSTRUCTION CERTIFICATION
FORM FROM THE STATE OF NORTH DAKOTA

?OSfCONSfRUCflON E:1.~VA11 ON!fLOODPROOF1NG- CERn FICA1lON fORM
(Instructions on reverse side)

SECTION I
(To be completed by Local Administrator)

Community Permit Applicant

Structure Address Base Flood Elevation
at Structure Site .
Required Lowest Floor Elevation

Local Administrator

Signature bate

SECTION II

The floodproofing section of this form must be com DIeted by either a registered professional
engineer or architect. The elevation section may be completed by a licensed land surveyor,
or by a registered professional engineer or architect.

ELEVATION CERTIFICATION FLOODPROOFING CERTIFICATION

I certify that the structure at the I certify that the structur.e, together
property described above has the with the proposed utility and sanitary
lowest floor at an elevation of facilities, at the location described

NGVD (mean seal level). above, are designed so that the
structure is watertight to an elevation
of NGVD (mean seal level),
with walls SUbstantially impermeable
to the passage of water and structural
components having the capabili ty of
resisting hydrostatic and hydrodynamic
loads and effects of buoyancy.

In the event of flooding, will this
degree of floodproofing be achieved
with human intervention?
Will the structure be occupied --as a
residence?

CERTIFIER'S NAillE AFFIX SEAL OR WRITE
PROFESSION .-\L LICENSE

TITLE NO. 8ELO\\";

ADDRESS

(Signature I Wi.! tei

!'

•
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SUBSTANTIAL IMPROVEMENT

Substantial improvement means any repair, reconstruction or
improvement of a structure, the cost of which equals or exceeds
50 percent of the market value of the structure either:

I} before the improvement or repair is started, or

2} if the structure has been damaged and is being restored,
before the damage occurred. For the purposes of this
defini tion, "substantial improvement" is considered to
occur when the first alteration of any wall, ceiling,
floor or other structural part of the building
commences, whether or not that alteration affects the
external dimensions of the structure.

This term does not, however, include either:

I} any project for improvement of a structure to
comply with existing state or local health sanitary or
safety code specifications which are solely necessary to
assure safe living conditions, or

2} any alteration of a structure listed on the National
Register of Historic Places or a State Inventory of
Historic Places.

Substantial i.mprovement of a mobile hoine park means any
expansion, repair, reconstruction or improvement of the streets,
util i ties, and pads that equals or exceeds 50% of the value of
the streets, utilities and pads before the expansion, repair,
reconstruction or improvement commenced.

The NFIP regulations require the first habitable floor of
all new construction and substantial improvements to be elevated
above the 100-year flood elevation (non-residential buildings may
be floodproofed) and construction must be adequately anchored and
constructed of materials and methods that minimize flood damage.

When a building or mobile home park or facility is
substantially damaged, it must be reconstructed to the standards
of existing NFIP, other federal, county or local regUlation.

RATIONALE

The development standards of the NFIP (and the State
Floodplain Management Act) are intended to protect new
construction from flood damage. The regulations interpret "new
construction" to include substantial improvements to existing
structures. The reason for this interpretation is that any
improvement which significantly increases the value of a
structure shOUld be protected from the effects of flooding. By
using the "50 percent of market value" as a cutoff level, the
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sound floodplain management and the needs of owners of existing
structures.

ADMINISTRATION

In administering the substantial improvement regulations of
the NFIP, the local floodplain ordinance administrator has
several i terns to consider: 1) how to determine market value ~ 2)
additions vs. renovations; and 3) exceptions.

1. DETERMINING MARKET VALUE

The "substantial improvement" def ini tion is straighforward--i t
is 50 percent of the market value of a structure. That means if
a permit applicant's home could sell for $40,000, and he
requests a permit to build an addition that will cost $30,000,
then the "substantial improvement" defini tion is met and the
floodplain ordinance regulations apply. What is not quite as
straightforward is determining if the house could sell for
$40,000~ or in other words, determining the market value.

The easiest option a local administrator has to determine market
value is to work closely with the community's tax assessor.
Property taxes for residential and commercial structures are, by
state law, assessed based on a percentage of their "true and
full" value. "True and full" value is the same as market
value. Generally, both the market value and the assessed value
of a structure appear on a property tax statement. This
information is public. An administrator can determine market _.1,,·.-_..··
value by simply calling his communi ty' s assessor, providing a _
legal description, and asking for the value.

In some instances, the permi t applicant may protest the market
value assigned his structure--stating it is either too high or
too low. -The applic'ant can be given the option of having his
structure independently appraised. The cost of the professional
appraisal would be assumed by the permit applicant.

2. ADDITIONS VS. RENOVATIONS

Substantial improvements to structures can be in the form of an
addi tion, a renovation, or both. How the NFIP development
standards are applied to these situations can vary.

ADDITIONS

When reviewing a permi t for a substantial improvement which
involves an addition to a structure, the quest:i.on that arises
is: "Do the regUlations in the floodplain ordinance apply to the
entire structure, or just the addition?" The Federal Emergency
Management Agency (FEMA) has set no hard and fast rule to answer
this question. The decision on how to apply the regulations
rests with the local floodplain ordinance administrator.
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In most cases, it is likely the administrator will interpret the
regulation so that it apPlies to the addition only. For
example, a person adding rooms to his home would be required to
elevate the floors of those rooms to or above the base (or 100
year) flood level. The entire structure would not have
to be elevated. No basement, however, would be allowed beneath
the new rooms.

The disadvantage of using this less strict interpretation of the
substantial improvement regulation comes in the form of flood

.. insurance premium rates. When a substantial improvement is made
to a structure, it is considered--for flood insurance purposes-
to be "POST-FIRM" construction. In other words, the rates for
flood insurance are actuarial ones, based on risk to flooding.
Risk to flooding is determined by comparison of the elevation of
the lowest floor of the structure to the elevation of the base
(or lOa-year) flood. The greater the negative difference in
these elevations (i.e., the further the basement floor is below
the base flood elevation) the higher the flood insurance premium
rates.

In practical terms, this means the person making a substantial
improvement to a preexisting structure (built before the
effective date of a community's Flood Insurance Rate Map--(FIRM)
will pay actuarial flood insurance rates for the first layer of
coverage ($35,OOO) rather than the subsidized rate that is
available if the improvement is not made. Local administrators
should provide wri tten notice of this possibility of increased
insurance rates to the permit applicant.

RENOVATIONS

When a substantial improvement is a renovation, rather than an
addition, the NF!P regulations must be applied to the entire
structure. For example, when the substantial improvement
involves work such as rewiring, new plumbing, siding, painting,
or other similar activities--but does not include a change in
exterior dimensions--the structure itself must be elevated so
the lowest floor is at or above the base flood level.

While the cost of elevating an existing structure (and filling
in a basement) may be very expensive, it is necessary for the
local administration to require it to be done. In that way, the
administrator will ensure the objective of his community's
floodplain management ordinance is met: prohibition of continued
unwise development in flood prone areas.

3. EXCEPTIONS

Two types of improvements are excluded from the substantial
improvement definition. The first is for improvement required so
a structure is in compliance with health or safety codes. This
exception is intended to prevent the type of blight that results
from unchecked deterioration.
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Improvements to hi-stor ical structures are excluded so that
their historical significance will not be diminished. To ~.ii
determine whether or not a structure meets the "histor lcal" .0
definition (i.e., is listed on the National or State
Inventory of Historic Places) a local administrator can
contact the:

Arizona Historic Preservation Society
Arizona State Parks Department
1688 west Adams
Phoenix, Arizona 85007
or caLl (602) 255-4174.

LOOPHOLES

The obvious loophole in tbe "substantial improvement" regUlation
is typified by the person who requests a permit for an
improvement that costs less than 50 percent of market value
(say, for example, 30 percent), this month, and next month (or
next year) requests another permit to do additional work. While
each individual permit for improvement represents less than a
substantial improvement, the cumulative effect of a ser ies of
improvements over a peri.od of time certainly is a substantial
j.mprovement. How does a local administrator handle that?

Again., no hard and fast rule has been set by FEMAand the
decision for interpretation remains with the local
administrator. It is recommended, however, that a community ~"f.'.;;_-
take a conservative and consistent approach to this ..
regUlation. The method to do this would be for the local
administrator to keep track oi: the number of permits granted per
structure and the cumulative cost of the improvements. When the
total equals or exceeds 50 percent of the market value of the
structure (when the first improvement began) no more permits
should be issued unless the entire structure is brought into
compliance with the NFIP regUlations. A local administrator
using this method should be sure the permit applicant is fully
aware of the "substantial improvement" regulations at the time
the first permit is requested.
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14. US ING. FLOOD INSURANCE MAPS. FOR FLOODPLAIN MANAGEMENT

Many communi ties in the National Flood Insurance Program
have difficulty interpreting the information supplied by the
Federal Emergency Management Agency (FEMA) and using it to make
floodplain management decisions. This discussion will use
portions of an Arizona community (the City of Apache Junction) to
explain the maps and other information available to the
community.

In most communities, three maps are produced by FEMA. The
FLOOD HAZARD BOUNDARY MAP (FHBM) is produced with little or no
study. An example (Map 14~1) for a portion of Apache Junction is
included. Apache Junction was not incorporated when this FHBM
was produced, so this area was included in the Pinal County
map. The FHBM is not used by the community for floodplain
management, although some lenders require loans in "Special Flood
Hazard Areas" to be secured by flood insurance.

MAP 14-1. EXAMPLE OF A IIFLOOD HAZARD BOUNDARY MAPft(FHBM)
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After a community is identified as having flood-prone areas,
and generally after the FHBM is printed, FEMA contracts with a a.'.•
Federal agency or a consulting eng ineer to perform a FLOOD "'C
INSURANCE STUDY (FIS). FEMA and its contractor meet with
community officials to determine the areas to be studied. Areas
which are developed or which the community expects to develop
soon are studied in detail and other areas are studied "by
approximate methods. II In both types of studies, the contractor
should spend time in the community to become familiar with the
terrain. .

FIGURE 14-1. THE FLOOD INSURANCE STUDY AND MAPS.

CITY OF
APACHE JUNCTION,
ARIZONA
PINAL AND MARICOPA COUNTIES

14-2

•
Fnu~
flOOD IIISURAHCE RATE MAP

CITY OF

APACHE JUNCTION
ARIZONA '
PINAL AND MARICOPA
COUNTIES

COMMUNITY.PANEl ~WMBm
040120 GOOZ a

£fF£CT/v£ OA Tr"
srPTWB£R 30. 19Si
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When the contractor completes his study, be and FEMA meet
with community officials again to show them the results. At that
time, the community i.s given a copy of the work maps. The commu
nity is not required by FEMA to use these maps for floodplain
management, but they may. be used to comply with State
requirements.

All study material is then given to a Technical Review
tractor. The Technical Review Contractor is an engineering
paid by FEMA to see that proper engineering practices
followe,d in the production of the study. It also drafts the
into a standard form used nationwide.

Con
firm
were
maps

•

The Technical Review Contractor uses the study material to
produce preliminary versions of the FIS, the FLOOD BOUNDARY AND
FLOODWAY MAP (FBFM) and the FLOOD INSURANCE RATE MAP (FIRM).
These are the products which are ultimately used by the community
for floodplain management, and by lenders and insurance agents
for flood insurance purposes. (See Figure 14...1).

The FIS is a paperback volu.me from 1/8 inch to several
inches thick. tt explains in some detail how the study was p<ar
formed, and it contains flood elevations and flood prof i1es fOr
streams which were studied in detail. We will refer to portions
of the FIS later.

The FIRM is used pr imar i ly by lenders to determine if flood
insurance is required to secure a loan and by insurance agents to
determine insurance rates. Map 14-2 shows a portion of Weekes
Wash in Apache Junction.

The darkest area on the FIRM shows the lOO-year floodplain,
the only area where floodplain management is required, and where
flood insurance may be required by a lender. Notice three things
at this time: (1) there are wavy lines wi th numbers across the
dark area; (2) there are notations of reference marks (IIRMI4 II) ;
and (3) there are zone designations ("Z0NE A2").

Now let's go through an example of how a lender and an
insurance' agent would use this map. A house on the northwest
corner of the intersection of East Teepee Street and North Bowman
Road is being sold (location "A"), and the buyer goes to a feder
ally insured lender to borrow mortgage money. The lender sees
that the property is in the floodplain and tells the buyer that
he must purchase flood insurance for the amount of the loan, as
well as fire insurance.

~he buyer goes to his insurance agency. The insurance agent
looks at the FIRM and determines that the flood elevation is
about 1827 feet above mean sea level. The wavy lines \'li th
numbers indicate the flood elevation. In this case, the
insurance agent might precisely locate the house on the map
between the 1827 line and the 1823 line and determine that the
flood elevation is 1826.5 feet •
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EXAMPLE OF A FLOOD INSURANCE RATE MAP (FIRM).MAP 4-2.

APPROXIMATE SCA,-E

.,,?,Q::::eFd=:c::::eFd:::.:i°:::;:::;=:::;::::5COOFEET

To det~rmjne jf flood insurance is .vailablc in this (ommunitv.
cont.ct yourinsu-rancc agent, or call the N.H;onal Flood Insurance
Progroim,.1t (800) 638·6620.

Refer to the FLOOD INSURANCE RATE MAP EFFECTIVE date
shown on this map to deh:rminc when .lcluari.il r-.lIes apply to
~Uur;lu....:S in liu; LOn~) when: dev.1tioll) or deplh'J h.svc:uten cst.b.
Ii~icd.

14-4

OESCRIPTION OF LOCATION
Government land Officebrau cap 0.9 foot above ground. located
2100· feet WltSt ·0' North Apache Trail ISlaw Hjghway 88)along
north corporal. limit line .ast ot North Bullda. Mine Road.
Govemment Land Office brass cap 1.5 feet abcw_ ground at ap.
proximate centerline of East TepHo Street e. tend,ed and North
Goldfield Roadutended.
Top of 5/8 inch rebar 1.0 foot southwest of4·inch -by 4·inch Post
at southwest come, of East Tepee St,eet and North -Cortel Road.
e ...blishedby CIlia Barr Associates.
Orass capon" inch bar at southwest corner of North Tomahawk
RNd and East S",ptrstition Boulevard. EstabliShed ,by Cell. earr
Associate..
Top nOfth flan9lt bait on fire hydrant at southwest: COIner of North
CIlN1eI: . Road ami East SUPtmition Bo"levard. Sn.blished by

Cella Bart A$$Ociates.
Government "'and.Office brass cap at intersection of East Junction
Street exunded and SOUth Gotdfield 'Road.
Top north fl.n" bolt on fire hydrant at southeast I;or"e' of East
Junction$trnt and Nor.th Royal Palm Road. EstabitShIid by
Cella Barr AssociateL
Top of 1.25 inch. a".. fit the comer of East'l.ostOutchin.att8ouie
vard and North Goldfield Road _"tended. Nonheut cornato'
Sectinn 15. Established by Cellti8an Associates.
U.s. eo.. 'and G.od.tic Survey bronu diskttamPid "Y211933··
located.,roxlmateJY2550f.tnonh of the north Apach. Jun
ction Corporatetimifa .line along North :Apaehe Trail (State High.
_88).
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If the house was buiTt' before the "effective date" of the
FIRM (which is shown on each page of the FIRM), he may charge a
subsidized rate for insurance, no matter what the actual flood
risk is to that house. If the house was built after the FIRM
effective date, the City of Apache Junction should have required
the builder to provide a certification of flood elevation.
Unless a variance was granted, that certified elevation would be
at least 1826.5 feet. The agent would then use the appropriate
insurance rate for Zone A2 to determine the premium rate.

If no certif ication is available, the buyer may choose to.
pay a surveyor to determine his floor elevation. The elevation
and a description of reference marks used in the study are shown
either in the FIS or on the FIRM. In this case, RM4 is shown to
be at elevation 1829.43, so the surveyor would determine the
flood elevation of the house relative to that.

The Cityot Apache Junction has no specific duty in this
process except to provide the certification of flood elevation if
it has one on file.

Notice on the FIRM (Map 14..,2) that there are areas
designated as "ZONE B" and "ZONE C." Communities have no flood
plain management responsibilities in these areas. Zone B is the
500"'year floodplain, which will be explained later, and zone C is
an area determined to be relatively free from flood problems.

FIGURE 14-2. FLOODWAY SCHEMATIC.

I............---------....- 100· YEAR FLOOD PLAIN ----------~~I
FLOODWAY ----H------ FLOODWAY ~+FLOODWAY

FRINGE FRINGE

STREAM
CHANNEL

FLOOD ELEVATION WHEN
CONFINE.D WITHIN FLOODWAY

AREA OF FLOOD PLAIN THAT COULD
BE USED FOR DEVELOPMENT BY
RAISING GROUND

LINE AB IS THE FLOOD ELEVATION BEFORE ENCROACHMENT.

LINE CDIS THE FLOOD ELEVATION AFTER ENCROACHMENT.
'SURCHARGE IS NOT TO EXCEED 1.0 FOOT (FIA REQUIREMENT) OR LESSER AMOUNT IF SPECIFIED BY STATE.
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The FBFM and the FrS are used primarily by the community for
floodplain management. Map 14-3 sh.ows the same portion of Weekes a:.f-...'
Wash in the City of Apache Junction which we have already looked •
at. In addi tion to the lOa-year and SaO-year floodplains, the
FBFM Shows a white area within the lOa-year floodplain which is
called the "FLOODWAY." In the FIS, there is a drawing, usually
"Figure 2" (see Figure 14-2) which shows a typical cross-section
of a floodplain. You see that the dashed line from A to B is the
elevation of the laO-year floodplain. If obstructions are placed
in the floodplain, the flood elevation will rise in order to get
around the obstruction. Floodplain management allows
encroachment on either side of the center of a wash or stream up
to the point where the flood elevation rises one foot. The area
remaining is the floodway. Any encroachment in the floodway
would cause an unacceptable rise in the flood elevation.

Also on the FBFM, instead of the wavy flood elevation lines,
there are cross-sections which were actually used in the computer
program which determined the flood elevations. The FIS will have
a flood profile with letter designations which agree with those
on the FBFM (see Figure 14-3). This profile can be used to accu
rately determine a flood elevation between cross-sections.

Let's see how the City would use these tools. A developer
proposes a subdivision in the area bounded by North Starr Road,
East Foothill Street, North Cortez Road and East Lost Dutchman
Boulevard (location "B" on Map 14-3). The City's planning
director sees that a portion of this area is in the lOa-year
floodplain. He informs the developer that the subdivision plat _."
must clearly show the floodplain boundary. Also, a portion of ~
the area is in the floodway and no obstruction is allowed in that
area. It must remain undeveloped or be left for open space uses,
such as a park, a parking lot, or a golf course. If the
developer is going to build the houses in the subdivision, he
must provide to the City certification that each floor in the
floodplain is above the flood elevation. If he is going to sell
vacant lots, the subdivision plat must clearly state which lots
are in the floodplain and give the minimum floor elevation for
each lot. Later, the City will require certification of the
floor elevation from the builder whenever they issue a building
permit for one of those lots.

Now suppose the owner of the lot on the northeast corner of
the intersection of North Starr Road and East Foothill Street
requests a building permit for a residence (location "c" on Map
14-3) • The Building Official sees that the lot is entirely
within the floodway and denies the permit. He advises the appli
cant that his decision can be appealed to the Ci ty Council and
assists the applicant in the preparation of an appeal and request
for a variance from the City's floodplain ordinance which
prohibits obstruction of a floodway.

14-6 10/82
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MAP 14-3 • EXAMPLE OF A FLOOD BOUNDARY AND FLOODWAY MAP (FBFM).
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14-7

DES,CRtPTIONOF LOCATION
Government Land Office bra~s ea.pO.9 foot above ground.loeated
2100 ftlet west of North Apache Trail ,IStateHighway88la1ong
nOtth corporate limit line east of North Bulldog Mine Road.
Government Land Office brass cap 1.5 feet above ground at ap
proximate centerline of EastT.pee Street extended aJld Nonh
Goldfield ,Road -extended;
Top of 5/8 inch reba, .1.0 foot southweSt of 44nchby 4·incn pOS1
_SOUtltMlt comet' of Eat T.pU St,eet ,and' Ninth Corte, Road.
Establishedbv eeu. Q~tr Asso~ates.

Brass cap on .1 inchba' at southwest 'C()fn8t of North TOMlImtwk
Road and East Supentition Boulevard. Established by C'lIaBarr
Associates.
Topno,th fhlnge, bolt on fir. hydrant at southwest corner ofNOf'th
Cottez Road and East Superstition· Boul8vard~eltabJishedby
Cella Bar, Associate",
Government Land Office brass cap at int.rsaction of East Junction
Street ,.tendedaRd South Goldfield RCHd.
Top north flange bOlton fire hy_d,ant at SO\itheast comer of East
Junction Street and- North Roval Palm Road. established by
C.Ua_ Barr-A$sociates.
Top of :1.25 ,inch axl. at the corn., of -East Lost Dutchman Bouie
".rd .,nd NOrth Goldfield Aoad extended. Northeast comer of

Section.,S, Established by Cella 8arr Associates.
U.S~ Coast and Geodetic SUA'ey bronze disk stamPed --V 21 :1933"
locatediappro)cim-atltly 2550 feet nonhofthenorth ApaCh. Jun
ction· Corporal. limits line along North· Apache Trail IStatt High
way88l.
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The designated Floodplain Administrator for the Ci ty
presents the facts to the Council, the Council hears from the
applicant, and votes on the variance. In this case, the
Floodplain Ad~inistrator has looked at the profile in the Frs
(Figure 14...3) and determined that the property is subject to
about 3 1/2 feet of flooding. A table of flood velocities in the
FIS (see Figure 14-4) shows that because this property is between
cross-sections I and J, floodway velocities will be between 6.5
.and 7 feet per second. For these reasons, he recommends that the
Council deny the request. Even if the house were built on piers
to be above the flood elevation and to minimize obstruction to
flow, he considers it to be an unacceptable hazard. A strong man
cannot stand in waist-deep water if the velocity is above 5 feet
per second.

However, if the Council votes to 9rant the var iance, the
Floodplain Administrator recommends that they require the
structure to be elevated above the flood elevation on piers which
are engineered to withstand the anticipated velocities.

Map 14-4 shows areas in Apache Junction which were studied
by approximate methods. On the FIRM, these areas are shown as
unnumbered "An zones. Because no detailed information is avail
able for these areas, rational floodplain management is
difficult. All a community can do is either to prohibit or allow
all requests. They may require notif ication to all applicants
that they are in a flood-prone area, and they may require
recordation of such notification.

_
·.i.;,.
;

•
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MAP 14-4. EXAMPLE OF UNNUMBERED nAn ZONES •
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FIGURE 14-4. EXAMPLE OF AFLOODWAY DATA TABLE FROM A FLOOD

INSURANCE STUDY .

BASE FLOOD
FLOODING SOURCE FLOODWAY WATER SURFACE ELEVATION

SECTION MEAN ,I WITHOUT.I WITH I
CROSS SECTION OISTANCr WIDTH AREA VELOCITY REGULl\TORY FLooOWAY FLooDWAY INCREASE

(FEET) (SQUARE (FEET PER
FEET) SECOND) (FEET NGVD)

Weekes Wash
A 5,500 439 807 8.5 1,778.3 1,778.3 1,779.0, 0.7
B 6,380 220 818 8.4 1,788.1 1,788.1 1,789.1 1.0
C 7,290 297 867 7.9 1,796.5 1,796.5 1,797.4 0.9
0 8,010 725 1,352 5.1 1,803.9 1,803.9 1,804.2 0.3
E 8,910 793 1,139 6.0 1,814.5 1,814.5 1,815.3 0.8
F 9,660 267 807 8.5 ].,823.5 1,823.5 1,824.4 0.9
G 10,460 199 767 8.9 1,831.7 1,831. 7 1,832.6 0.9
H J.J.,J.40 320 854 8.0 J.,840.2 J.,840.2 J.,840.3 0.1
I 12,090 449 962 7.1 1,851.3 1,851. 3 1,852.3 1.0
J

2
12,990 385 1,046 6.5 1,860.3 1,860.3 1,861.2 0.9

K 13,990 503 i,017 6.7 1,872.8 1,872.8 1,873.8 1.0

1Feet Above U.S. Highway 60/89 2cross Section Lies Entirely Outside Corporate Limits
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In addition to the FIS, the FBFM and the FIRM, a community
can obtain from the study contractor any materials developed for
the FIS. Of particular interest are the topographic maps
generally used fOr areas of detailed study. Map 14-5 is the
topographic map for the area of Weekes Wash in Apache Junction
examined earlier. Looking again at the request for the building
permit in the floodway north of East Foothill Drive (location
"en), it can be determined that the ground elevation is about
1853, while the flood elevation is about 1855. The condition at
this particular location is not as dangerous as it appeared from
the FIS and the FEFM.

Figure 14-5 shows a cross-section from the Weekes Wash
study. This cross-section shows the actual data used by the
computer to calculate flood elevations. Stream cross-sections in
Arizona are usually not as smooth and well-defined as the
"typical" section shown in Figure 14-2. The computer input data
for the FIS may also be obtained from the study contractor if the
community can use it. However, the data will be computer data,
not a graphic display (see Figure 14-6).

In Figure 14-5, the area shown as B-zone on Map 14-2 at
elevation 1831 (cross-section "G" on Map 14-4 is shown. The
SOO-year flood elevation causes flooding of areas outside the
lOa-year floodplain, so the B-zone is the area NOT flooded by a
lOa-year flood but flooded by a SaO-year flood.

FIGURE 14-5. CROSS-SECTION "G", WEEKES WASH, CITY OF APACHE
JUNCTION.

500-Year Flood
> Elevation
lOO-Year Flood

~__--r --------- Elevation

~----500-YEAR FLOODPLAIN ("B" ZONE)--------?r-YEAR

F~~::Yl" lONEt

--- - - - --,---

1835-

I'
I

z
0-
~
>
I.l.J
-'
I.l.J

1830--

-600

1825-----,

-400
I

-200 0 200
FEET FROM STREAM CENTERLINE

400 600 800
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MAP 14-5. EXAMPLE OF A TOPOGRAPHIC MAP FOR A FLOOD INSURANCE
STUDY •
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15. MOBILE HOMES IN A FLOODPLAIN

In the National Flood Insurance Act § 59.1, "mobile home"
is defined as, "A structure, transportable in one or more
sections, which is built on a permanent chassis and designed to
be used with or without a permanent foundation when connected to
the required utilities. It does not include recreational
vehicles or travel trailers. The term includes, but is not
limited to, the definition of 'mobile home' as set forth in regu
lations govern.ing the Mobile Home Safety and Construction
Standards Program (24 CFR 3282.7(a))." The Arizona Revised
Statutes § 32.1172.18 and 24 CFR 3282.7 (a) define "mobile home"
as, "A structure transportable in one or more sections, including
the plumbing, heating, air condi tioning and electr leal systems
contained in such structure, which when erected ona site is all
of the following:

a. Eight body feet or more in width.

b. Thirty-two body feet or more in length.

c. Built on a permanent chassis.

d. Designed to be used as a single family dwelling with or
without a permanent foundation when connected to the required
utilities."

All of this seems to say that FEMA excludes travel trailers
and recreational vehicles from their minimum requirements for
floodplain management, while the Arizona Revised Statutes require
management of all dwelling units. Thus, communities and their
attorneys should decide how they want to treat travel trailers.

In the National Flood Insurance Program, there are specific
requirements for mobile homes which are placed in floodplains.
In § 60.3 (a) (3) it is specified that if no floodplain maps have
been produced by FEMA, but if the proposed site is flood-prone,
" ••• all new construction and substantial improvements (including
the placement of prefabricated buildings and mobile homes)
shall ••• be designed (or modified) and adequately anchored to
prevent flotation, collapse or lateral movement of the
structure •••• "

In § 60.3(b), when FEMA has identified unnumbered "A" Zones
in a community, the communi ty must comply wi th § 60.3 (a) and
"Require that all mobile homes to be placed within Zone A••• shall
be anchored to resist flotation, collapse or lateral movement by
providing over-the-top and frame ties to ground anchors ••• " as
specified in Section 5.5 of the Model Ordinance.

In § 60.3(c), when FEMA has established flood elevations and
numbered "A" Zones, the community must comply with the above and
"Require that within Zones Al-30 on the community's FIRM for new
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mobile home parks and mobile home subdivisions, for expansions to
existing mobile home parks and mobile home subdivisions, and for
existing mobile home subdivisions where the repair, ~.I,'~
reconstruction or improvement of the streets, utilities and pads ..
equals or exceeds 50% of the value ••• before the repair,
r.econstruction or improvement has commenced, that (i) stands or
lots are elevated on compacted fill or on pilings so that the
lowest· floor of the mobile home will be at or above the base
flood level, (i i) adequate surface drainage and access fora
hauler are provided, and (:i. i i) in the instance of elevation on
pilings, lots are large enough to permit steps, piling
foundations are placed in stable soil no more than ten feet
apart, and reinforcement is provided for piers more than six feet
above ground level."

ARS §45-2349 was amended effective August 3, 1984, to
provide that if a mobile home is to be replaced, even in an
existing mobile home park, the replacement must be elevated
" ••• so that the bottom of the structural frame or the lowest
point of any attached appliances whicheV'er is lower, is at or
above the regulatory flood elevation." This applies to anx
replacement mobile home, damaged or not. This section also
requires anchoring of mobile homes.

In § 60.3 (d), when a floodway has been designated, all of
the above applies, and the community shall "•• •prohibit the
placement of any mobile homes, except in an existing mobile home
park or mobile home subdivision, within the adopted regulatory
floodway."

Figure 15-1 is from the National Flood Insurance Program
insurance agents' handbook and shows the types of anchoring an
agent is to look for before writing an insurance policy.
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FIGURE 15-1. MOBILE HOME TIEDOWNS REQUIRED FOR FLOOD

INSURANCE •

Frame Tie
I[-D~DI=21 I I~I~I

liB BliJ

Type 3

Anchor

These sketches illustrate various methods for connecting frame ties to the mobile horne frame. Type 2
system can resist greater horizontal forces than Type 1. Type 3 system involves placement of rnobile
home on concrete slab. Anchors embedded in concrete slab are connected to ties.

Type 4

Additions or canopies also
need to be secured with
over-the-top tiedowns.

Type 5

Doublewides do not require
over-the-top tiedowns, but are
subject to the same frame tie
requirements.

•

NOTE: Over.the-top tiedowns are not required if the mobile home design provides the equivalent
structural strength to resist flotation. collapse or lateral movement when anchored in al:cor
dance with manufacturer's spedfkations.
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16. THE ·PROPERTY. OWNER AND .FLOODPLAIN MANAGEMENT

Often, the most difficult part of floodplain management for
local officials is explaining it to the affected property
owners. Property owners are usually surprised to find that their
property is ina floodplain, and that they will have different
development standards than most other people in the communi ty.
If they are not angry when they first arrive at City Hall, they
frequently are within. a few minutes. This chapter will attempt
to explain to property owners the reasons for floodplain
management and the options they have.

-What Is a lOO-Year Floodplain, Anyway?-

Along any wash, stream or river , there are areas where
floods will exceed the capacity of·the main channel and overflow
on relatively flatland. That land was in fact deposited there
by previous floods. Depending on the size of a given flood, a
larger or smaller area will be flooded • The area subject to
flooding is called the floodplain.

Engineers and hydrologists work together to determine the
magnitude of floods for different streams, and to determine the
areas which will be inundated by a flood of a particular
magnitude. A hydrologist looks at the history of flooding on the
stream and other si.milar streams, as well as the size and slope
to the area which contributes water to the stream. Using these
facts he can determine the size of a flood which will be equalled
or exceeded in 5 years, or 100 years, or 500 years. FOr critical
structures, such as dams, he determines the "Maximum Probable
Flood,"not to design the dam to contain it, but to allow the dam
designer to make certain that the dam will not fail.

With the size of a flood determined by the hydrologist, the
engineer looks at the stream and its floodplain to determine the
area which will be flooded. He looks at the shape of the land,
the slope of the streambed, vegetation, and other factors which
will affect the speed of water flowing in the stream and
floodplain. Using this information, he can determine the depth
of flooding and the area which will be flooded. If he uses the
flood which the hydrologist says will be equalled or exceeded on
the average of every 100 years, the area flooded is the 100-year
floodplain.

-Why Is Floodplain Development Regulated?-

The use of land is governed by many factors. Some of these
are features of the land itself: the slope, the soil, the
natural vegetation, the climate, and the availability of water
and other resources. All have a major impact on the potential
use of the land. Other restr ictions are put on the land by
society to ensure the orderly development of land and to protect
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society and
availability
and land use
land.

other property owners in other ways. The
of public utilities, access to public right of way,
zoning are societal factors which affec~ the use of ~.i~Wi

Because of continually increasing flood damages over the
years, the U.S. Congress (in 1968) and the Arizona Legislature
(in 1973) determined standards for future use of floodplain land
and required the regulation of such land by the local communities
in Arizona. The sole purpose of this regulation is to protect
future development from unnecessary flood damages, and to protect
taxpayers from the increasing costs of flood disaster.

-Why Wasn't I Told That My Property Is In A Floodplain?-

There are no Federal or State requirements for floodplain
property owners to be notified that their property is in a
floodplain. Most of the mapped floodplains in Arizona were
studied by the Federal Insurance Administration, which was under
the Department of Housing and Urban Development until 1981, when
it became part of the newly created Federal Insurance
Administration, which was under the Department of Housing and
Urban Development until 1981 ,when it became part of the newly
created Federal Emergency Management Agency (FEMA). The mapping
of a floodplain did not create the flood problem; it just made it
a matter of public record. In every community where FEMA's maps
are in effect for flood insurance purposes, numerous le9al
notices were published, and most local newspapers ran articles on
the maps.

-What Does It All Mean To My Use of My Property?-

The impact of floodplain management on the use of property
var ies from "none at all" to "very severe," depenc;1ing upon the
nature of the floqd problem and the existing and planned use of
the property.

1. Existing uses

Under the Federal and Arizona regulations, any use of a
property which was occurring at the time a floodplain was mapped
may continue. Such use is limited in several ways, however. If
the use is discontinued for six months, it is no longer an
l'existing condi tion," and it must thereafter conform to the
floodplain management standards. If a property owner wishes to
improve or expand his use by more than 50% of its current value,
the improvement must meet the standards. Finally, if a use is
50% or more destroyed by flood, the repairs must meet the
standards.

In exchange for regulation of new floodplain development by
your community, FEMA makes flood insurance available to existing
uses. Insurance for up to $185,000 is available for Arizona
residences, and contents may be insured for up to $60,000. If
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a home or business is*'l'\,,i,~\( flopClPlain or has a history of
flooding, the owner is encbtfraged to discuss flo·od insurance with
his insurance agent.

The purchase of flood insurance is not required by either
Federal or State regUlations unless Federally insured financing
is applied for. Mortgage lenders are required to secure any
loans on floodplain structures with flood insurance, just as they
require fire and liability insurance to protect their loans.

2. Future Uses

New uses of floodplain land are regulated in such a way as
to protect both the new user and adjacent property owners. The
stream channel .and some adjacent areas must be reserved to carry
floodwater. This area is called the "floodway," and is generally
the area subject to the most frequent and the deepest floods. USe
of the floodway is restr icted to Uses wh ich will not impede the
flow of water. This restriction generally limits future uses to
such open space features as farmlng, ranching, recreational uses,
and, in some cases, parking lots.

Outside the floodway, virtually any use can be allowed if it
can be built to be safe from flooding. For residences,there is
a requirement that the lowest habitable floor be at or above the
elevation of the IOO-year flood. Non-residential structures must
be either elevated or floodproofed to the lOO-year flood level.
Hazardous and flammable mater ials may not be stored in the
floodplain. Mobile and manufactured housing, in addition to
being elevated, must be anchored to resist lateral movement and
floatation.

As with existing uses, new structures in floodplains must be
insured against flood damages if they are to be financed with
Federally insured loans •
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11. THE ARIZONA FLOODPLAIN MANAGEMENT ASSOCIATION

In October, 1982, a number of floodplain administrators from
Arizona communities formed the Arizona Floodplain Management
Association (AFMA). The purpose of the AFMA is to promote
improved floodplain management throughout the State. The AFMA
allows each Arizona community one voting membership, and any
indi.vidual may become an associate member. By September 1, 1983,
41 of the 83 NFIP communities in Ar izona had voting memberships
and 39 associate memberships had been. granted.

The AFMA pursues its goals through general membership
meetings, workshops for members, and lobbying efforts at both the
State and Federal levels. A study session in June, 1983 on
revisions to Ar izona' s floodplain management statutes provided
valuable input to the Legislature.

Workshops on topics of interest to floodplain administrators
have been held in conjunction with quarterly meetings of the
general membership. Topics for the first three AFMA workshops
have been the regUlation of sand and gravel operations, methods
for analyzing alluvial fan floodin9 and channels with high
sed iment loads, and admini.strative procedures and forms.

With a voting membership which includes 50% of Arizona's
NFIl? communities, AFMA has been and will continue to be an
important force in the future of floodplain management in
Arizona. This effectiveness was recognized by the Association of
State Floodplain managers in 1984 through their presentation of
the "Award for Excellence in Floodplain Management" award to
AFMA. This competitive award is the highest given by the
national association.

For membership information, contact the Membership Committee
member for your area:

Cochise, Santa Cruz, Graham and Greenlee Counties:
Susan Harbin, Hydrologist
City Engineer's Office
City of Tucson
250 W. Alameda
Tucson, AZ 85726
(602) 791-4914

Pinal, Gila, Maricopa, Yuma and La Paz Counties:
R. Larry Morse, Engineer

Gila County Courthouse
1400 East Ash Street
Globe, AZ 85501
(602) 425-3231, Ext. 219
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____________________....M~L..

Apache, Navajo, Coconino, Yavapai and Mohave COunties~
Jesse Broadbent, Engineer
Apache County Courthouse
P. O. Box 428
St. Johns, AZ 85936
(602) 337-4364
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18. INTRODUCTION TO PART III

Since floodplain management in most Arizona communities has
been the direct result of the National Flood Insurance Program
administered by the Federal Emergency Management Agency (FEMA),
it is importan.t to understand how a community interacts with FEMA
and the effects of FEMA'S actions and decisions on the community
and its residents.
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19 .PBDBRAL SANCTIONS AGAINST NON-PARTICIPATING COMMUNITIES

When communi ties did not respond to a voluntary program
which required them to manage their floodplains in exchange for
eligibili ty for flood insurance, the Federal Government enacted
laws which penalize communi ties for non-participation (or
rewarded them for participation) in the National Flood Insurance
Program (NFIP). These penalties are in two general areas: dis
aster recovery and Federal expenditures on floodplain property.

A community which is not participating in the NFIP has
either failed to adopt an ordinance which meets the minimum
Federal requirements for floodplain management or, it has failed
to properly administer or enforce such an ordinance. In either
case, the Federal Government has no indication that new develop
ments will be protected from flooding. Under those
circumstances, the Federal Emergency Management Agency (FEMA)
withholds certain benefits for which the community would
otherwise be eligible.

Federal sanctions are felt by both the community government
and the residents. In the event of a Federally declared flood
disaster , neither the community nor its residents are eligible
for any disaster recovery grants or loans. These funds are nor
mally given to a community to pay for damage to transportation
facili ties such as culverts, roads, br idges and airports; public
bUildings; and public utilities such as water and· sewer lines,
water treatment plants, sewage treatment plants and land fills.
Individuals are not eligible for grants or loans for residences
or businesses which are damaged by a disastrous flood.

The community is impacted by the loss of all Federal grants
and loans for improvements to any property in the floodplains,
including road improvements, development grants, housing rehabil
itation, and the leasing of space to Federal agencies. Flood
insurance is not available to residents and businesses in the
communi ty, so they must suffer any flood damages themselves.
Also, Federally insured mortgage loans, including FHA, VA and
Farm Home loans, may not be made on floodplain property. That
means that a property owner who wishes to refinance his mortgage,
or to sell, will find funds much harder to obtain.

These penalties are designed to force floodplain management
(or at least reduce the public cost resulting from a lack of
floodplain management) in all communi ties where it is needed.
The elected officials of a community are obligated to see to the
health, safety and welfare of the residents of their community.
If they do not see wise development of flood prone property as a
part of that obligation, they and their constituents must live
with the financial responsibility for that decision.

Since it is difficult and expensive to discover mistakes in
floodplain management until a flood occurs, a community may go
along for years allowing flood prone development wi thout being
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"caught. " A community may tell FEMA that they are enforcing a
floodplain ordinance, while they are in fact allowing development ~..._.
of their floodplains with no regard for the ordinance. Residents ~.

of this new development will be required to purchase flood insur-
ance by Federally insured lenders, but that is not a total
solution because when a flood occurs, the damages will occur.

Appendix E is a paper by Robert D. Sokolove, a former
attorney for FEMA. In this paper, ~r. Sokolove describes in some
detail the concept of subrogation, which FEMA is using to reduce
the cost of poor floodplain management to the Federal taxpayer.
Subrogation is a legal concept which allows an insuror to sue a
third party if that third party caused damage to an insured
party. In the case of poor floodplain management, FEMA is the
insuror, the homeowner is the insured, and the community, the
insurance agent, and the development engineer may be the third
parties who "caused" the insurance Claim.

Community officials are urged to read Appendix F
carefully. In the first subrogation cases brought forward by
FEMA, the actual damages are $93 million in two Louisiana
par ishes (counties) wi th a total population of 518,700. FEMA
alleges that 45 defendants, including the State of Louisiana, the
two parishes, developers, insurance companies, and engineers
allowed development in floodplains which did not comply with the
FEMA criteria, and that $93 million in flood insurance claims
should be repaid by them to FEMA.
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20. MAP REVISIONS

What the Letter of Map Amendment (See Chapter 21) is for an
individual property owner, the Map Revision is to a community or
a subdivision developer. When a portion of a floodplain has been
changed due to revised hydrology (for instance, construction of a
flood control dam), channelization or subdivision design, a map
revision is required to remove areas from the nAif zone on the
Flood Insurance Rate Map. This eliminates the requirement for
flood insurance for Federally insured mortgage loans and
simplifies the community's development review ·process.

The following policy and criteria are self-explanatory •
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Jeff • Bragg, Administrator
Fede allnsurance Administration

FROM:

Federal Emergency Management Agency _
Washington, D.C. 20472

JUL 27 1984 RECEIVED

AUG 08 1984

MEMORANDUM FOR: RECTORS WATER RESOURCES

SUBJECT: policy on Map Revisions Versus Restudies

Attached for your use is the final policy statement for determining
when map revisions will be accomplished by the Technical Evaluation
Contractors and when they will be accomplished throu9h the restUdy
process by study contractors. This policy is not to imply that all
map revision actions which are deferred for restudy will be given a
high restudy priority. One of FIA's FY 85 objectives is to
establish a restudy decision-making process which will address the
issues of restudy need and priority, including cost-benefit
considerations.

Also included in this transmittal are Conditions and Criteria for ~.. '.
Map Revisions under Part 65 of the National Flood Insurance program ~
regulations which describe the procedures and requirements for
correcting or updating Flood Insurance Rate Maps and E'lood Boundary
and Floodway Maps.

The comments,provided in response to John Gibson'S April 27, 1984,'
memorandum have been incorporated as appropriate. Some of the more
general concerns will be addressed in future policy statements and
memoranda. In particular, exceptions to this policy should be
coordinated with Headquarters.

If you have any questions, please contact Brian Mrazik at 287-0230.

Attachments
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POLICY ON MAP REVISIONS VERSUS RESTUDIES

This document sets forth FEMA policy for determining when ~ap revisions
will be accomplished by the Technical Evalttation Contractors (TECs) and when
map revisions will be deferred for accomplishment through the restudy process
by' study contractors.

Definitions

Map Revisions: Map Revisions are performed by TECS either by physically
revising map panels or through the Letter of Map Revision (LOMR) process.
Data necessary for the revision maybe prQl1ided by the appellant, at no cost
to FEMA, or generated by the TEC, at FEMA's expense.

Letter of Mao Revision (LOMR): A revision put into effect by letter
rather than a physical map revl.Sl.on as an e~pedient tp the revision process7
LOMRsinvolving Base Flood Elevation (BFE) changes are always succeeded by a
physical ~ap revision.

Restudy: Any detailed examination of a community's flood hazard under
taken by a study contractor subsequent to the effective date of a community's
first Flood Insurance Rate Map (FIRM).

Background

As more and more communities enter the Regular Phase Of the National Flood
Insurance program (NFI]?) and as the age of original Flood Insurance Study
(FIS) data increases, the need for updating effective FISs will require
increasingly more resources. At present, FISS are updated by two distinct
processes: the map revisions process, defined under Part 65 of the program
regulations, and restudies. Revisions are generally smaller scale, often
involving only a portion of a flooding source, and are carried out by TECS'
using some or all information supplied by the appellant/community. Restudies,
on the other hand, generally involve several flooding sources and are
performed by study contractors for FEMA. Revisions thus tend to be reactive
and limited in scope and are carried out comparatively quickly. Restudies are
much more comprehensive, but require much greater time and cost to accomplish.
The following tabulation summarizes restudy efforts QI1er time:

Year Number Initiated Year Number Initiated

1969-74 58 1980 96
1975 14 1981 20
1976 60 1982 29
1977 114 1983 73
1978 188 1984 (91 planned)
1979 42
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The average restUQY perfot111ed over the last 8 years, usually undertaken
for the larger, more complex communities, cost about $100 ,000 to initiate,
compared to the present average initial study cost of about $52,000.

FIRM revisions have shown a marked increase in recent years, as summarized
in the followin~ tabulation:

Year

1979
1980·
1981
1982
1983
1984

Effective LOMRs and Physical
Map Revisions

54
178
371
400 (es timated)
393
220 (intended)

Revision costs vary with their size and complexity and the amount of data
analysis performed or supplied by the appellant versus that performed by the
TEC. The red\.tction in planned revisions for 1984 reflects a desire to revise
maps only for those cases where all data is supplied by the appellant and to
set aside, for rest\.td.ies, those cases where significant hydrologic and hy
dra\.tlic analysis or s\.trveying effort are required.

Current Process: Requests for revisions are generated by communities,
usually as a result of development which changes hydrologic or hydraulic
conditions, although FEMA may initiate a revision through the discovery of
information. that would supersede the effective FIS. EXamples of the former
situation include:

o Channel modifications
o Fill in the floodway fringe
o Levees and berms
o Dams
o New bridges and culverts

The following are examples of the latter situation:

o Original FIS analysis found to be in error by more than 0.5 foot.
o Updated information shows change in Base Flood Elevation (BFE)

greater ~han 0.5 foot.
o Significant flood bound.ary changes due to better topographic data.
o Development pressUres in areas of the community not previously

studied.

Minor changes not falling into the above categories are put off for
incorporation into a future map reVision. one such example is the common
occurrence of a community annexing an area with Special Flood Hazard Area that
is shown in the former community's FIS. In such cases, the community is
usually informed that in lieu of a map revision, they should refer to the
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otherFIS. Other common examples are planimetric changes to a communi ty' s
base map that have no impact on the flooding shown in the effective FIS.

Having the requestor or appellant supply complete and accurate information
for a revision is most cost-efficient for FEMA. However, it may ultimately
involve a lengthier time period to process the request and greater cost to the
appellant. This must be balanced against a public perception of where the
appellant's responsibility ends and where FEMA'S begins and, thus, the per
ceptionof unresponsiveness on the part of FEMA. For _example, When the
original FIS analyses are obviously in error and/or there is a clear need fo·r
revision, but community resources are insufficient, FEMA may opt to gather or
generate any missing information.

Requlatorv Guidance: The fact that a community's FIS may become outdated
due to physical changes affecting flooding condi tions or hydrologic data which
has become available since the stUdy was performed is addressed in part 65.3
of the NFIP regulations. The regulations emphasize the responsibility ot the
communi ty to inform FEMA of new information as it becomes available or, in the
case of flood control projects, before they are completed.

According to Part 65.3, the following information should, as a minimum, be
submitted:

A. New information indicating FIRMs do not accurately reflect flood
risks as they currently exist.

o A topographic map of greater detail than maps available at the
time the study was performed, or showing topographic changes
that have occurred since that time.

o Hydrologic data that has become available since the original
analysis was performed. This could consist of:

photographs or historical flood records

Information or a study developed by a Federal or state
agency, a County Water Control District, and a County,
City, or private registered professional engineer. This
information must be of sufficient detail so that the com
putations may be evaluated by FEMA.

B. Information about flood control projects, such as stream channeliza
tions, new dams, reservoirs, canals, private levees, or flood pro
tection systems.

o This information shall be submitted at least six months prior to
the expected completion of the project.

•
o The information must include a complete plan of the project with

cross sections and dimensions and a detailed map of the area
indicating BFE changes caused by construction of the project •
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part 65 of the regulations is very general in stating what action is then
required of FEMAi the community must be informeej only of whether the BFEs are
in need of modification. The regulations do not dictate how to effect any
needed changes.

Policv statement.

It is the intent of FE.~ to maximize the use of da taand analyses collected
or developed by appellants, communities, state, or other public and private
sources to effect map revisions necessary to keep flood hazard and risk
information current and accurate. Whe.re data and analyses are not available,
the restudy program will be used, with priority given to those restudies which
are cost-shared between FEMA and affected public or private entities. In this
light, decisions regardin~ the maintenance of maps and studies will be made
with the rec09nition that when ec::onomically justified, communities will
undergo the restudy process. The restudy proc::ess will be implemented upon
recogni tion that new development pressures are occurrin~ wi thin previously
unstudied flood plains or that t..;'e flood plains of a community haVe changed
significantly from the existing study and that the new risk information which
represents these changes is not available. The tillling of the initiation of a
restudy will be established based on our current proc::eciures for developing
priority of studies inclUding any cost-sharing considerations.

The alternative to restudy is to process a map revision. A revision
request may come about through two diffe.rent s.ituations:

1 • A physical change has made the ori~inal FIS analyses obsolete.

2. New inforlllation has become available that warrants modification of
the original FIS results.

physical Changes: In this case-, which is usually the result of development,
FEMA will perform a map revision only if a complete reanalysis is submitted.
This reanalysis must include:

o Written description of new hydrologic/hydraulic methodologies, if
applicable.

o Revised water-surface profiles of the 10-, 50-, 100~, and SaO-year
floods., inclUding a zone deterlllination.

o Two floodway models, reflecting pre- and post-development conditions.
The post-development analysis should be based on the pre-development
model, changing only the survey data to reflect new encroac::hments
such as structures or fill.

o Delineation of new 100- and SaO-year flood boundaries and laO-year
floodway on suitable topographic mapping.

9/84
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For situations where the request is the result of a structural measure,
such as a levee or channelization, as-built plans of the project must be
submitted and all other relevant design, operation, and maintenance require~

ments must be met.

The attached Conditions and Criteria for Part 65 Revisions addresses this
data submittal requirement in more detail. In these situations, the TECs will
be responsible for reviewing the technical accuracy of the submitted informa
tion and for effecting the map change. The TEes will not be permitted to
develop bas ic data or generate new analyses. For the situation Where a
Federal action is responsible for the altered conditions and all required
information is not available from the responsible agency, the TECs may be
authorized, on a case-by...case basis, to revise the hydrol09ic and/or hydraulic
analyses if the existing analyses and the basic input data reflecting the new
condition are available.

New Information: In the second case, where new information has become
available that could modify the results of the original FIS, the distinction
must be made between informatiort that only modifies the study and information
that shows the ori9inal study to have been in error. If the original study is
shown to be in error, the TECs may be authorized, on acase-by-case basis, to
revise the hydrologic and/or hydraUlic modeling provided that the existing
analyses artd required input data for the revision are available. If the new
information would only modify the original study,the burden will be on the
appellant to provide complete analyses and mapping so that the TEC is only
responsible for reviewing the information and effecting the change. Under no
circumstance will TECs be authorized to gather or generate original survey,
topographic, or other basic information.

The above position explici tly defirtes when TEes can undertake map revi
sions. Where they cannot, the request will b~ deferred for incorporation in a
future restudy. Regional Offices will be informed of all revision requests
which have been deferred for a restudy, and the Risk Studies Division will"
maintain an active list of all such deferrals. Following is an outline
summary of the situations that will result in revisions and those that must be
deferred for restUdy.

Summary of position

A. Request result of non-Federal action affecting flood plain hydrology,
hydraulics, or topography.

1. Appellant/community must supply revised data and analyses as de
scribed in "Conditions and Criteria for Map Revisions."

2. TEe reviews and effects map revision or LOMR, as warranted.

3. !f information is not available/submitted, request will be deferred
for incorporation in restudy.
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B. Request result of Federal action or omission affecting flood plain hy
drology, hydraulics, or topography.

1. Required data and analyses exist; TEC effects map revision or LOMR.

2. Required analyses do not exist; basic input data for revision and
modeling available; TEC authorized to generate additional analyses on
case-by-case basis.

3. If neither B1 or B2 applies, request deferred for restudy.

C. New information available since original analyses performed.

1. Modifies original information.

a. If required data and analyses submitted by appellant as de
scribed in ·Conditions and Criteria for Map aevisions,n TEC
effects map revision or LOMR as warranted.

b. If required da ta and analyses not submi tted, reques t will be
deferred for restudy.

2. Shows original analyses to be incorrect.

a. Basic input data and modeling available; TEC authorized to
generate new analyses on case-by-case basis and effect map
revision or LOMR.

b. Basic input data and/or modeling not available; request deferred
for future restudy.

D. TECs not authorized to gather, develop or generate basic input data for
any situation.

9/84

20-8



CONDITIONS AND CRITERIA
FOR MAP REVISIONS

A. Introduction

This document describes the condi tions and cri teria for revl.s1.ng a Flood
Insurance Study (FIS) under Part 65 of the National Flood Insurance
program (NFIP) regulations. The Federal Emergency Management Agency
(FEMA) recognizes that FISs may require relision due to new information
becoming available or through physical changes in flood plains. This
document defines the situations that fall. under Part 6S of the NFIP
-regulations and describes the procedures for correcting or updating Flood
Insurance Rate Maps (FIRMs) and Flood Boundary and Floodway Maps (FBFMs).

B. Definitions

A Letter of Mao Amendment (LOMA) issued under Part 70 of the NFIP regu
lations indicates whether or not a structure(s) or proposedstructure(s)
is located ina Special Flood Hazard Area (SFHA) as shown on a FIRM or
Flood Hazard Boundary Map (FRBM). A LOMA removes a property from the SFHA
and thereby makes inapplicable the Federal requirement for the purchase of
flood insurance. For more information regarding LOMAS, refer to ·Concii
tions and Criteria for Letters of Map Amendment.·

A Conditional Letter of Map.Revision, or belief letter, issued under Part
6S of the NFIP regulations is FEMA's comment on the effectiveness or
impacts of a proposed flood control project or flood plain modification.
It is based on FEMA's review of the proposed project and states that were
the proposed project built as designed, it would be cause for a map
revision.

A Letter of Map Revision (LOMR) can be issued under part 65 of the NFIP
regulations as an expeditious means of revising a FIRM or FBFM. The LOMR
gives a detailed description of the Base Flood Elevation (BPE) and graphic
changes that will be made to the SFHA currently delineated on the effec
tive FIRM and/or FBFM. LOMRs involVing BPE changes are always succeeded
by a physical map revision.

A physical mao revision under Part 65 of the NFIP regulations involves
changing and republishing the existing FIRM and/or FBFM to reflect any
updated condition. Valid LOMAs and LOMRs are incorporated into map
revisions.

C. Reasons for Revision

FEMA will revise an effective FIS to reflect new information which shows
the original FIS to be incorrect and to reflect physical changes which
invalidates the original FIS analyses or presentation of data. Updated
or corrected topographic mapping, hydrologic data, or hydraulic data

9/84
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consti tute new information which may warrant a revision.
proj ects and any form of topographic alterations (cut and
physical changes which may also warrant a map revision.

D. General Revision Policy

Flood protection
fill) constitute

Wi thin the statutory criteria established for appeals, revision requests
will be evaluated based on the possession of knowledge or information
indicating that the effective elevations are scientifically or technically
incorrect. In certain situations where new information shows mathematical
or measurement errors in the original FIS, FEMA will accept the respon
sibili ty for revising the FIS provided the requestor submi ts the basic
-data necessary to correct the problem. Where revision requests are based
on the application of alternative methods, appellants are required to
demonstrate that the new analyses result in more correct estimates of base
flood elevations, thus demonstrating that FEMA's estimates are incorrect.
In these situations , where a revis.ion request is being made based on
improved data, methods, or applications, the community (or requestor
through the conununity) must accept responsibility for providing all data
and analyses necessary to update the FIS.

If a physical chang~ resulting from development warrants a revision to the
existing analyses, FEMA will not undertake this new technical analysis.
The t:equestor, through the community, must accept responsibility for
providing all data and analysis necessary for updating the FIS.

E. community Mao Revision Reauests

The map revtsion process cannot be initiated without the community's
endorsement since it is the community that adopts the effective FIS.
Therefore, any individuals requesting a change to the' FIS, must do so
through the communi ty. The communi ty, in 'turn, may support the reques t
and forward the information to FE.."!A for evaluation. FEMA will review the
request to ascertain that the following conditions are met before eval
uating the revision request.

Condi tion Nutnber 1

The community must endorse the revl.sJ.on request and demonstrate prepared
ness to accept responsibility for the operation and/or maintenance of any
structural measures (e.g. channel improvements or levees) involved.
The request submittal should include the following:

1.1 A statement that the community endorses the revision request.

•

1.2 If the basis for the reVision request is a channel modification, the
completion of a dam, levee, or any other structural measure. evidence
is required to demonstrate the design is adequate and that mainte
nance and operation previsions, where applicable, have been made.
The submittal must indicate what entity has operation and maintenance
responsibility and how they will be accomplished. If maintenance is .-t,.
to be accomplished by an agent other than the community, a legal ~
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provision (ordinance) for community monitoring and backup maintenance
is required.

1.3 The submittal must indicate that, where _necessary, stat.e approval of
the revision has been obtained.

Condition Number 2

If the revision request is based on information showing a mathematical or
measurement error in the original analysis, the submittal must include the
following:

- 2.1 Documentation that identifies the specific source of the error.

2.2 A written description of the new .informat.ionand how it differs from
the existing FIS information.

2.3 Basic data supporting the revision request to enable FEMA to revise
the FIS. In most case.s,this data must be certified by a registered
professional enqineer or licensed land surveyor. Updated topographic
maps, revised community boundary maps includinq annexation ordi
nances, and channel, dam, or bridge structure plans which illustrate
the correct dimensions are examples of the basic data required.

Condition Number 3

If the revision request is based on improved application of hydrologic,
hYdraulic, or other methods, or use of better data in applying such
methods, the requestor must submit the following:

3.1 Documentation that identifieS the error in the application or in the
inferior data in the original analysis and supports why the appli
cation is incorrect or the data is inferior.

3.2 Engineering analyses applying the same basic methods utilized by FEMA
but with the changes itemized.

3.3 Alternative enqineering analyses utilizing the methods or assumptions
determined to be correct.

3.4 Background technical information which supports the requestorfs
changes as being more correct.

3.5 Certification by a registered professional engineer or licensed land
surveyor of the correctness of any alternate data utilized or mea
surements made.

3.6 Documentation of all locations where the requestor's base flood
elevations are different from FEMA's •
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All engineering analyses performed must substantiate that the revised
hydrologic or hydraulic analyses meet FEMA requirements as well as any
state or community requirements.

F. General Techni~a1 Guidance

Flood plain revisions should be based on the hydraulic model used to
develop the flood profile and flood boundaries currently in effect. The
community should request, through the FEMA Regional Office, a copy of the
input data used in the computer model for its .effective FIS. Where the
input data representing the original hydraulic model is unavailable, or
where a technically superior model can be used, an approximation should be

-developed. A new model should be established using the original cross
section topographic information, where possible, and the discharges
contained in the FIS ~hich established the original BFEs. The model must
use the same effective flow areas as established in the original analysis
and must be calibrated to reproduce the original base flood elevations
within 0.1 foot. Any differences between the new analysis and the orig
inal profile must be justified on an engineering basis.

After the model has been checked and matches the original base flood
elevations, the model can be modified for new flood plain runs. The
analysis will be accomplished as specified for the following conditions:

Discharge D.ecreases. Hydraulic analyses may be revised when a base flood
discharge decreases as a result of structural improvements, such as the
construction oia flood control dam or other significant retention facil
ities. Hydraulic an~lyses should not be revised based on a computed
discharge reotlction which results from changed methodology or longer
stream gage records, unless the change is statistically significant. The
statistical significance criteria are disctlssed in Section 2-6 "Hydrologic
Analyses". ofFEMA I s Guidelines .and Specificatiom~.for StUdy Contractors
(dated September 1982). If it is evident that the change is statistically
significant, the original hydraulic model shotlld be rerun, changing only
the discharges. In cases where the statistical significance test does not
apply, a determination by a state or Federal agency that the change is
significant may be accepted as a basis for a map revision.

Discharge Increases. If watershed condi tions have resulted in a signifi
cant (defined as above) increase in discharge, the original hydraulic
model lIlust be" run with the increased discharges.

Channel Modification. The original hydraulic model will be modified to
include the channel modification, and any other encroachment occurring
subsequent to the original flood plain delineation.

In all situations, the revised hydraulic analysis should be modified to
include current conditions as well as any encroachment to the flood plain
that may have occurred since the original model was developed. The
revised hydraulic analysis should also include a zone determination, and
if only a portion of the existing hydraulic analysis is revised, the
upstream and downstream portions of the revised analysis should coincide
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with the effective FIS ~f~ili~~, i.e., hydraulic calculations should be
continued for a great enough distance upstream and downstream of the
revised area until water-surface elevations coincide with those in the
effective FIS.

The submittal must include the technical data that enables FEMA to deter
mine whether the flood plain revision meets FEMA's requirements. The sub
mittal must include the following:

o A copy of the printout for the original hydraulic computer model
representing the 100-year flood profile run for condi tions
eXi.sting at the time the currently e:ffective hydraulic analysis
was developed. The printout must include full input and output
listings.

o A copy of the printout from the hydraulic computer model repre
sen1:ing the new 10-, SO-, 100-, and SaO-year profiles. The
model should be the same as that used in the preceding item, but
modified to include any channel modification, fill or other
encroachment that may have occurred in the flood plain since the
original flood plain was delineated.

o Delineation of the 100- and SOo-year :flood boundaries and the
location and alignment of cross sections and flow line used in
the hydraulic model. This information should be shown on a map
of suitable scale and topographic definition to provide reason
able accuracy.

o A copy of the currently effective flood profiles showing the
existing and the revised flood elevations.

o Certifica tion from a regis.tered· professional engineer that the
physical parameters used in the proposed flood boundary delin
eation represent actual conditions and that the standards
contained in these "Conditions and Criteria" are met.

When a map is revised as a result of a nlaw hydraulic analysis, the effect
of the revised hydraulics on the floodway must also be considered. If a
revised floodway analysis is necessary, the community should refer to the
"Condi tions and Cri teria for Floodway Revisions" for addi tional informa
tion that will be required.

G. FEMA Response to Mao Revision Recruest

FEMA will evaluate a request from the community for a revision and respond
by one of the following means:

(1) A preliminary copy of the revised FIS will be sent to the community
for their review. If the revision involves BFE changes or the estab
lishment of new BFEs, ~~A will initiate a 90-day Appeals Period.
Upon review and resolution of any comments and/or appeals received,
F~~A will issue a new effective FIS which will be sent to all pre- .
vious recipients of the maps.
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(2) Send a. Letter of Map Revision (LOMR) to the community stating that
the review of the submitted material has resulted in an official map
revision but that a physical map revision is not warranted at this
time. The LOMR will give a detailed description of the BFE and
graphic changes that have been made to the SFHA currently delineated
on the effective FIS. The material, includin~ a copy of the lI\al?s
showing the revised information, will be filed for incorporation at a
later time into a physical map revision. The approted map revision
copies will be dated. Since it is possible that FEMA has responded
to a map revision request in this manner, all FIS users are encouraged
to contact the community before proceeding wi th plans for development
within the flood plain areas. LOMRs that result in an increase in
BFE will also be preceded bya 90-day appeals period. An appeals
period for a LOMR which only decreases BFEs will be provided subse
quent to the issuance of the LOMR.

(3) Send a letter to the community with a copy to any other requestor
stating that the submitted material is not adequate to make an
evaluation and offer them the option of submitting additional infor
mation.

(4) Send a letter to the community with a copy to any other requestor
s tating that the submi tted ma terial appears to justify a map re
vision, but because not enough information was submitted the com
munity will be placed on a list for restudy consideration, as funds
permit, unless the community can submit additional information.

(5) Send a letter to the com~unity wi th a copy to any other reques tor
s ta ting tha t the submi tted material does not subs tantiate thei r
request for a map revision and that the file will be closed unless
the community can submit additional information to substantiate their
request.

H. Submittal of Material

Submit material to the FEMA Regional Office. The Regional Office will
rev iew material for completeness, concur with the proposed cha.nges,
approve any maintenance ordinances, and forward the necessary material to
FEMA Headquarters.

FEMA Headquarters will review the hydrologic/hydraulic:: backup material,
engineering design, and any plans of operation and maintenance (where ap
propriate), request additional information as necessary, then respond to
the community by means of the appropriate action defined under Section F
above.

To obtain further information on the conditions and criteria for map
revisions, communities are encouraged to contact the appropriate FEMA
Regional Office or FEMA HeadqUarters in Washington, D.C., at (202) 287
0230, prior to requesting a map revision.
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21. Lettets.of MaP Amendment

Many communi ties in the regular phase of the National Flood
Insurance Program are aware of areas which are designated as "A"
zones which are not subject to flooding during a lOa-year
flood. These areas may have resulted from lack of topographic
detail in the work maps, upstream changes (Such as flood control
structures), or changes within the study reach (such as channel
scour from flooding or authorized filling within a floodway
fringe area). Although these maps may need to be revised by
FEMA, the fact is that they do not have adequate funds to do this
in a timely manner.

For this reason, they will issue a letter of map amendment (LOMA)
for an individual parcel when they are satisfied that the
existing or proposed use will meet FEMA'S floodplain management
criteria. As usual, the burden of proof is on t:he applicant:.
The following FEMA policy statement explains what is needed for
their consideration of aLOMA.

A community may assist its residents by helping them to
understand the requirements and by assisting them in gathering
the necessary materials. For example, if a flood control struc
ture has changed the floodplain, the community can make that
information available to i tsresidents • Conditions and criteria
required for FEMA to issue a LOMA are shown on the following
pages •
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Federal Emerg~ncy Management Agency
Washington, D.C. 20472

CONDITIONS Al1D CRITERIA FOR
LETTERS OF HAP A!1ENDHENT (LOMAs)

This sets forth the policy of the Federal Emergency Hanagement Agency
(FENA) concerning requests to FEHA for a determination as to whether
or not a structure(s) or proposed structure(s} is located in a Special
Flood Hazard Area (SFHA) shown on a Flood Insurance Rate Map (FIP11) or

. Flood Hazard Boundary Map (FHBH). In order for PENA to issue a Letter
of t-1ap Amendment (LOIlA) under Part 70 of the National Flood Insurance
program (NFIP) regulations, a property owner should submit
documentation to satisfy the criteria set forth below. Complictnce
with the criteria will result in the issuance of a LOvm which will
remove the property from the SFHA, thus removing the Federal mandatory
flood insurance purchase requirement from the structure.

1-1 Definitions:

The terms used in this memorandum have the same meaning as
those defined in Part 59.1 of the NFIP regulations at 44 CFR 59 ~,'.-.
et seq. SPHAs comprise all lands subject to inundation ~

by th~ flood having a one-percent chance of being eq~aled
or exceeded in any given year - hereatter called the base
flood. This flood's elevation is called the base flood
elevation (BFE) and is measured in feet above a given datum
- e.g., the National Geodetic Vertical Datum (NGVD), mean
low tide, or mean low water.

1-2 Requirement to Sub~it Technical Data:

All requests for Lo~ms must be supported by sufficient tech
nical or scientific data to demonstrate that the property
is not subject to inundation by the base flood. This
consists of proving that both the lm'lestfloor elevation
(inclUding basement) and the lowest grade adjacent to the
structure are at or above the base flood elevation. The
following documentation should be submitted to aid FE~m in
processing each Lo~m request.

1. A copy of the recorded deed or recorded plat, indicating
both the legal description of the property and the offi
cial recordation information (deed or plat book volume
and page nu~ber) and bearing the seal of the Recorder of
Deeds. If the property is not recorded on a plat map,
actual copies of the deed, tax map, or other suitable
maps are required to aid FE~m in accurately locating the
property.
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2. A topographical map, c::rt.ified by a registered profes
sional engineer or licensed land surveyor, indicating
structure locations, ground elevations, and the eleva
tions of both the lowest finished grade adjacent to
the structure and the lowest floor (inclu4ing basement) •
In cases of no basement it should be so stated.

In cases of new construction,a clear distinction must
be made between existing and proposed elevations, and
after completion all finished grades and elevations
must be certified as-built.

Additionally, data to substantiate the base flood eleva
tion (lOO-year elevation) should be provided f~om an
authoritative source such as the U.S. Army Corps of
Engineers, U.s. Geological Survey, Soil Conservation
Service, or other Federal Agency, state and local water
resource or planning departments, a FEHA Flood Insurance
Study, or technical data prepared by a registered engineer.

3. A signed copy of the statement asserting the accuracy of
the information submitted (form entitled Request for
Letter of Map Amendment) •

4. In certain instances, additional data may be required for
FE~~ to make a determination. This may consist of but
not be limited to certifications by registered engineers
or land surveyors as to the type of structure and whether
it is elevated on posts, piers, pilings, on barrier sand
dunes, hydraulic calculations on the flooding condition,
and development plans indicating dates and extent of fill
placement.

Criteria for Removina Flood Plain Desiqnation and Waivinq Flood
Insurance Purchase Requirement

As previously stated, individuals furnishing technical data
which indicates that both the lowest floor (including basement)
and lowest adjacent grade elevations of a structure are at or
above the base flood elevation can have the structure removed
from the flood plain on the map and have the federal flood'
insurance purchase requirement waived. There is one exception to
this rule. Structures located on natural (non-fill) high ground
can be removed from the SFHA if it can be proven that only the
lowest adjacent grade elevation is above the BFE and that when
the area was originally mapped the area should not have been
included in the SFHA. Under this scenario the lowest floor
elevation is not considered. Structures that have been elevated
out of the flood plain by the placement of fill must have both
lowest floor (including basement) and lowest adjacent grade
elevations at or above the BFE to be removed if the fill was
placed after the date of the effective FHBH or FIRH.
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Special Considerations:

(1) Floodwavs

The Federal requirement for flood insurance will not be
waived if a structure is located within an officially'
designated or anticipated regulatory floodway. The
floodway is the channel of a river or other watercourse
that must be reserved to efficiently carry the floodwaters.
Appeals of floodway designations should be directed to
corr~unity officials since the floodway is designated and
adopted by the community. .

(2) Elevated Structures

Buildings which have the lowest floor elevated on posts,
piers or pilings above the base flood level in the SFHA
will not be removed from the Special Flood Hazard Area,
and therefore, from the flood insurance purchase require
ment if any portion of the structure (i.e., posts or piers)
is still in the Special Flood Hazard Area.

(3) Coastal High Hazard Areas ~

Letters of Hap Amendment (LOl-1A) will not be issued under the
Part 70 procedure of the NFIP Regulations for property
located in a designated or anticipated coastal high hazard
area subject to wave action (V-Zone).

Individuals who believe that their property has been
incorrectly designated in a coastal high hazard area, (which
would also include any property that was elevated by the
placement of compacted fill before the effective date of the
current FHBM or Flro·l) and is not subject to wave effects,
can request a zone change under the Part 66 procedure of the
NFIP regulations. Technical data supporting their
contentions should be submitted through the community for
consideration by FE~·ffi. Once the zone has been changed, a
LO~1A request will be considered.

It should be noted that new construction in a coastal high
hazard area (V-Zone) is not eligible for flood insurance
unless: --

(a) Wave heights have been developed for the
site; and

(b) The structure is rated for insurance purposes
baied upon a system which reflects its capacity
to withstand the height and force of waves
during the IOO-year flood.

-..'..•. -.l~

21-4 10/82



(4)

-4-

Sheet Flow Areas

In areas of sheet flow flooding where the flooding depth
ranges from one foot to three feet, LO~..A' 15 can only be
issued if it can be demonstrated that the structure has
been elevated with the lowest adjacent grade and lowest
floor (including basement) above the sheet flow level.

(5) Levees

LOMA's will only be issued for structures protected by
levee sY15tems if it can be demonstrated that the levee
meets FE~ffi criteria for providing adequ~te protection
against a lOO-year flood. The FEHA levee policy generally
follows the guidelines established by the U.S. Army Corps
of Engineers in their manual entitled "Design and Construc
"tion of Levees" dated March 31, 1978 (EH 1110-2-1913).

1-4 Conditional Letters of Hap Amendment

The Federal requirement for flood insurance does not apply to
unimproved land, since flood insurance is e.vailable only for
structures and their contents. However, if construction is
proposed on land within a Special Flood Hazard Area, a Condi
tional Letter of Map Amendment can be issued provided that the
proposed structural information meets the same criteria set
:forth herein for a LO~m. After construction is completed,
certified as-built information must be submitted to FE:r.m for
'the purpose of obtaining a LO~ffi. The information required for
a Conditional Lor-ffi is basically the same as that for a LQr.1A.

Property owners and developers should note that a Conditional
Lo~m merely provides a comment on the proposed plan and does
not amend the map or waive the insurance purchase requirement.
It also does not relieve Federal agencies of the need to comply
with Executive Order 11988 on Floodplain Management in carrying
out their responsibilities for providing Federally undertaken,
financed or assisted construction and improvements or in their
regulating and licensing activities.

•

1-5 FE~~ Evaluation and Response

Upon receipt and evaluation of the required data by FE~ffi, the
individual making the inquiry will be notified of our findings.
Should a review of the evidence indicate a change in FE!,m maps
is needed, a LO~ffi will be issued with copies going to theFE~ffi

Servicing Agent, the State Coordinating Agency, and the Com
munity. The time required for FE~L~ to review requests for
LO~L~'s ~ill generally depend upon the quality and completeness
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of the data submitted. Requests are usually evaluated within
four to eight weeks of the receipt of all technical data required
to review the case.

1-6 Refund of Insurance Premium After Issuance of LOf.'!A

,Property ow~ers are required to purchase flood insurance as a
condition of direct Federal or federally-related financial
assistance on a structure located in a designated SFHA on a
FEHA FEEr'! or FIRH. Persons seeking a Lm1A should check ~lith

the lending institution that imposed the flood insurance require
ment originally to assure that if they are granted the LOl'~ from
FE~~, the lending institution will honor it. Even though FE~m

may issue a LOr-~ removing the property from the SFHA and waiving
the Federal requirement for the purchase of flood insurance, it
is the lending institution's prerogative to require flood insur
ance if they deem such action appropriate. If, however, the
lending institution accepts the LOI~ and agrees to waive the
flood insurance purchase requirement, the property ovmer is
eligible for a full refund of the premium paid for the current
policy year provided that no claim is pending or has been paid
on the policy in question during the same policy year. For
processing of the refund, the property owner need only provide
the Lm·~ and evidence of th.e ,'!aiver of the flood insurance
requirement from the lending institution to the agent or broker 411·
who sold the policy.

1-7 Appropriate Address

Letters of request and information supporting requests for a
LO~ffi should be sent directly to:

Federal Emergency Management Agency
State and Local Programs and Support
Natural Hazards Division
Engineering Branch
Washington, D.C. 20472

Nore specific information relating to LO~m's may be obtained
by telephoning FEl'~'s Washington Office at (202) 287-0230.

February, 1982
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Federal" Emergency Management Agency
Washington, D.C. 20472

REQUEST FOR LETTER OF HAP AHENDHENT

The following information is submitted in support of my request that a determin~

atiop be made as to whether or not a certain land area or structure is within a
Special Flood Hazard Area. The property is shown on the Federal Emergency Manage
ment Agency Flood Hazard Boundary Map (FEBH) or Flood Insurance Rate Hap (FIRN)
identified as:

(Community Name)

(Please check appropriate boxes)

(Community Number)

'·0 (1) A copy of the recorded deed or recorded plat indicating both the
legal description of the property and the ofHcial recordation
information (deed or plat book volume and page number) and bear
ing the seal of the Recorder of Deeds.

o (2) Topographic information, including dontours and elevations of
both the lowest finished grade adjacent to the structure and the
lotvest floor (including basement).

~D (3) Planimetric information indicating the location of structures on
the property.

o (4) Certification by a registered professional engineer or licensed
land surveyor indicating the type of structure, whether it is
elevated on posts, piers, or walls, and whether it is built on a
barrier sand dune.

,.0 (5) Other (please list)

The above statements and all documents submitted in support of this appeal are
correct to the best of my knowledge. I understand that any false statement may
be punishable by fine or imprisonment under Title 18 of the United States Code,
Section 1001.

• (Date)

21-7

(Signature of Applicant)
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22.FBMA Levee Policy

Many communi ties (and the State Coordinator for the NFIP) have
been concerned about FEMA's levee policy. The following informa
tion explains the policy and certain exceptions to the policy.
The purpose of the policy, as with all other FEMA criteria, is to
ensure that new development is safe from a lOa-year flood and to
require flood insurance for existing development which is
protected by levees. Where those levees do not meet the FEMA
criteria, the properties behind them are considered to be unpro
tected •
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Federal Emergency :NIanagernent Agency
Washington, D.C. 20472

FROM:

SEP 3 1981

MEMOR.'\,I{DU FOR: ENGINEERING STAFF
OFFICE OF FLOOD PLAIN ~~AGEMENT

..\ .' ~~ l-\..-~
.~( . appelr~. ,<hector---

Engin ring Division
Office of Flood Plain Management
State and Local Programs and Support

SUBJECT: Levees

The attached represents our current policy as it relates to levees or other
simular structures not covered by the Interim Levee Policy issued on Febuary la,
1981. This change is designed primarily to explain that the interim policy does
not apply in such situations. It further explains what procedures should be
used in evaluating these structures.

Please assure that both your staff and contractors which you are managing are
made aware of this policy.

ATTACHMENT

cc: L. Smith
G. Johnson
J. Seyffert
R. MacKay
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FEDERAL EMERGENCY MANAGEMENT AGENCY
Washington D.C. 20472

10 FE5 1981

MEHORANDUH TO:

FROM:

SUBJECT;

Background

FIA Staff

~~~
Acting Administrator
Federal Insurance Administration

Interim Levee Policy

The Federal Insurance Administration is proposing to initiate a comprehensive
levee policy study with the National Academy of Sciences during fiscal year
1981. This study will take approximately one year to complete and will provide
authoritative recommendations for the treatment of levees under the National
Flood Insurance Program in the following areas:

1. Minimum design standards, including level of protection, freeboard
requirements, and others.

2. The nature and extent of inspection and evaluation of levees to be
conducted by or for FIA as part of a risk study.

3. ~equirements FIA should place on communities who receive credit" for
protection afforded by levees.

4. Consideration of levee protection under the insurance aspects of the
Program.

5. Portraying risks associated with flooding in leveed areas on study and
map products.

In the interim, I believe it is essential to establish a responsible, candid and
uniform policy for dealing with levees in the day-to-day operation of the NFl?
Therefore, the following criteria and procedures are to be followed until
further notice •
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O'WTl.ership

FIA will not consider privat~ly owned, operated or maintained levee systems
unless local ordinance or state statute mandates operation and maintenance.
Levees for which the community, state, or Federal government has responsibility
for operation and maintenance will be considered by FIA provided that the
criteria discussed below are met.

Design Requirements

The Federal Insurance Administration has the responsibility under Public Law
90-488 to identify the special flood hazard areas of the United States. The
Special Flood Hazard Area has been defined as that area subject to a one percent
or greater annual chance of flooding. In order for FIA to remove the special
flood hazard designation from an area "protected" by levees, we must be assured
that the area involved does not fall within this definition.

The degree of protection afforded by a levee system is uncertain because of both
the uncertainty involved in establishing the one percent chance flood elevations
and the uncertainty involved in the structural stability of the levee itself.
Common engineering practice in the construction of flood protection works, such
as dams and levees is the inclusion of a freeboard allowance above the computed
water surface levels, to allow for all of the uncertainties in analysis, design
and construction which cannot be fully or readily considered in an analytical-'
fashion. In the case of the National Flood Insurance Program, freeboard ~,'

allowances must be a major factor in establishing a levee's probability of ~

providing protection against the true one percent annual chance flood.
FIA must be reasonably certain of this level of protection before the flood
plain management, insurance purchase, and lender notification requirements under
the Program can be removed from the leveed area.

FIA will require a ~n~mum levee freeboard of three feet, with an additional
foot within 100 feet either side of structures within the levee or where ever
the flow is constricted, such as at bridges. An additional half-foot above this
minimum is also required at the upstream end, tapering to the minimum at the
downstream end of the levee. This standard has been generally utilized by the
Corps for levees protecting populated areas, and is based on long term
experience with the success and failure of levee systems.

The above criteria will be utilized to evaluate levee systems in all ongoing and
future analyses of flood hazards conducted by FlA. This includes initial
identifications, studies, restudies, map revisions, LOMA's,etc. At the present
time, no effort should be undertaken to revise maps for the sole purpose of
implementing this policy. However, this policy shall be applied for all maps
issued by FIA from the date of this memo and for which the six-month compliance
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period has not yet started. Where.~his freeboard criteria has not been lllet, the
onus for demonstrating that protection from the one percent chance flood does
exist, with a lesser freeboard, will be on the levee owner. As discussed above,
this will be a difficult analytical task which must address all the
uncertainties involved in establishing flood discharges, and the structural
stability of the levee system itself. A report doculllenting such analyses must
be submitted to, a.nd approved by, FIA before such a levee will be credited.

Inspection and Evaluation

Prior to any levee system receiving credit on any future map issued by FIA, the
contractor responsible for the production or revision of that map will be
required to determine that the minimum design requirements itemized above have
been met. In addition, a field inspection or suitable alternative, will be
required to verify that the levee appears structurally sound and adequately
maintained. A certification frOIl], a Federal or state agency, or a registered
professional engineer that the levee meets the minimum design criteria above and
that it appears, upon visual inspection, to be structually sound and adequately
maintained may be utilized in lieu of a site specific inspection by the
contractor. Levees with obvious structural defects or obvious lack of
maintenance will not be credited by FlA.

Human Intervention and Operation of Closures

In general, FIA will not recognize human intervention (e.g. capping of levees by
sandbagging, earth-fill, flashboards, etc.) for the purpOse of increasing a
leveels design level of protection during an imminent flood situation. The
levee must be designed and maintained to provide adequate IOO-year protection
without human supplementat;ion. Human intervention will only be accepted for the
operation of closure structures (e.g. gates, stop logs, etc.) in a levee system
designed to provide at least lOO-year flood protection, inclllding adequate
freeboard as described above. FIA will recognize levees with closures only
under the following conditions:

1. The levee system was designed with the closure to be an integral part
of the system during operation. Sandbagging of openings would not be
sufficient.

2. The levee system was designed to require human operation of closures
or human backup is provided for automatic systems.

3. Sufficient flood warning time exists for the operation of all closure
structures, including necessary sealing, before flood waters reach the
base of the closure.

4. Operation and maintenance of closure structures are responsibilities
mandated by local ordinance.

5. A formal operation plan addressing closure operation and including
specific assignments of responsibility is available and capable of
being implemented.
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6. Periodic operation of the closure structure (at least once annually) is
performed for testing and training purposes.

7. Sufficient documentation, indicating that each of the above
requirements have been met, has been provided to, and accepted by, FlA.

Mapping of Leveed Areas

Levees meeting the design, closure, and inspection requirements listed above
will be credited with providing protection from the one percent chance flood on
FHBi'Is and FlIO!s • However , the protected area will be identified with a note on
the maps stating

"This area protected from the IOO-year flood by levee, dike or other structure
subject to failure or overtopping during larger floods".

All such areas will be shown as Zone B on the FIRM and as an area subject to the
SOO-year flood on the FBFM, to highlight the residual risk of flooding.
Floodways will be delineated at the inside toe of mainline and tributary levees
which are credited on a map. This will assure that no development will occur on
the outside of the levee, which may jeopardize the levee's integrity, or
effectiveness.

As part of all future study, restudy or tuap reV:l.S:l.on effort, where credit will
be given to levees providing lOO-year protection, the adequacy of interior ~".'

drainage systems will be evaluated. Areas subject to flooding from inadequate ~

interior drainage behind levees will be mapped using standard procedures.
Often, shallow flooding zones, or even numbered A-Zones may be applicable in
these instances.

For the area contained within a levee (i.e. the protected area) providing less
than IOO-year protection, the base flood elevation to be shown is that computed
as if the levee did not exist. For the area outside of such a levee, the
elevations to be shovffi are those obtained from the profile which would exist at
the time levee overtopping begins, or from the profile computed as if the levee
did not exist, whichever is higher.

This procedure recognizes the increase in flood elevation in the unprotected
area which is caused by the levee itself. This procedure may result in flood
elevations being shown as several feet higher on one side of the levee than the
other. Both profiles should be shown in the study report and labeled as "before
levee overtopping" and "after levee overtopping" respectively. Separate
Flood,.;ay Data Tables should be prepared for each side of the levee and
adequately labeled. The Flood Insurance Rate Hap should show a gutter line,
running along the levee centerline, separating the areas of different base flood
elevations and zones. Flood Hazard Factors and Zones should be computed
independent1y for each area using the standard procedure.
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Proposed and New Levees

Requests to FIA for guidance on levee construction should be addressed by
referencing the minimum requirements discussed above and the Corps of Engineers'
manual on the "Design and Construction of Levees" EM 1110-2-1913 for basic
principles to be applied. FIA approval of design plans and as-built
certifications will be handled on a case by case basis. All future requests for
map revisions or letters of map amendment, on the basis of ne~ly constructed
levees, ~ill require FIA's review of as-built specifications according to the
minimum standards outlined above, and the principles outlined in the Corps'
manual. Levees proposed for construction in an identified f100dway must also be
approved through the exception process outlined in Part 60.6 of the Program
regulations.

Contractors performing study, review and map revision functions shall be
notified of this policy as soon as possible •
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Federal Emergency Management Agency
Washington D.C. 20472

M,X; 17 t981

MEMORANDUM TO:

FROH:

SUBJECT:

Background

Staff, Office of Flood Plain Management

~hector
Office of Flood Plain Management
State and Local Programs and Support

Exceptions to Levee Freeboard Requirements

The interim levee policy issued on February 10, 1981, provides for exceptions to
the minimum freeboard standard provided that the levee owner can demonstrate, to
FE}iA's satisfaction, that adequate protection is provided against the one
percent chance (IOO-year) flood. A report documenting an assessment of the
uncertainties involved in establishing the 100-year flood profile as well as the
structural stability of the levee was required in order for FEMA to make an
adequate technical evaluation. _

This memo provides further guidance on the nature of the required report and
essential elements which must be addressed. rtis not intended to set forth the
specific criteria with which these elements will be evaluated. This evaluation
must be made on a case by case basis after a thorough review of the exception
request report by FEMA's engineering staff or consultants familiar with the
design of levee systems. The elements outlined below pertain to the evaluation
of freeboard exception requests only, additional factors may require
consideration in the comprehensive evaluation of other aspects of a levee
sys tem.

Elements Required

The purpose of a freeboard allowance is to provide for those factors that
cannot be rationally accounted for in design flood profile computations. When
exceptions to the freeboard standard are sought, the levee owner must
demonstrate that those factors which have not been directly considered in the
IOO-year profile computations are of insignificant consequence and do not
appreciably increase the probability that the levee will overtop or fail during
the true 100-year event. The elements which mus~ be addressed in an exception
request are discussed below.
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1. Uncertainty in the design flood profiles

Ideally, a levee system which is credited with providing IOO-year flood
protection would have no chance of overtopping or failure during the true
IOO-year flood, or a smaller event. This can never be the case because of the
uncertainties associated with estimating the IOO-year flood and the
uncertainties in the structural stability of the levee itself. The freeboard
allowance is an important factor in increasing the probability that protection
from the true IOO-year flood does exist, as an earth levee built only to the
estimated 100-year flood profile has less than a SO percent chance of providing
true 100-year flood protection.

a. Hydrologic uncertainty. An exception request from the standard freeboard
requirement must evaluate the variance in the estimated lOa-year discharge which
could result in an underestimation of the magnitude of the true lOa-year flood.
!n general, ungaged streams, or streams with a short period of gage record have
flood estimates with greater variance. Thus, there is less certainty that the
estimated IOO-year discharge will fall within reasonable limits of the true
value. The exception request should include a computation of the IOO-year
discharge with the expected probability adjustment. The approximate confidence
limit at which levee overtopping begins should also be identified in the report.
Where confidence limits or the expected probability adjustment cannot be
computed directly from statistical analysis of gaged records, they should be
estimated by some reasonable method which is documented in the report.

b. Hydraulic uncertainty. Uncertainty in flood discharges can be translated
into corresponding uncertainty in flood profiles using standard hydraulic
techniques. Stream reaches with a high degree of hydraulic sensitivity (i.e.
relatively great changes in stage result from a relatively small change in
discharge) would have a greater tendency for levee overtopping than a less
sensitive stream. The freeboard exception request should include a profile
developed using the 100-year flood discharge with the expected probability
adjustment. It should also include a profile run at the discharge where levee
overtopping just begins, and an assessment of the approximate confidence limit
corresponding to that discharge. Where a high degree of uncertainty exists in
the IOO-year discharge and the stream reach is hydraulically sensitive to
changes in discharge, reduction in the freeboard requirement would not be
warranted.

Other factors which must be assessed in the evaluation of the hydraulic
uncertainty are the potential and magnitude of debris or sediment accumulation
or ice jamming during the IOO-year discharge event. Sources of debris, sediment
and ice in upstream areas should be considered as well as any historical
evidence of ice or debris blockage or sediment deposition. The behavior of such
materials within the leveed reach, and particularly at bends or constrictions,
should be addressed. Where such problems are common, the expected level of
flood protection from a levee system designed considering only free-flow events
can be greatly reduced. A reduction in the standard freeboard requirement would
not be warranted in this situation•
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2. Uncertainty in. Levee Structural Stability

a. Seepage Levees work primarily on the principle of providing a mass of
material large enough to prevent shear failure by the hydrostatic and
hydrodynamic forces acting on the levee embank~ent and foundation. Because of
the construction costs involved, levees rarely contain the ~pervious cores or
drainage layer$ common to earth dams. Since levee embanlanents are actually
flooded for relatively short periods of titne, such expenditures are usually not
warranted. Thus, levee mass is substituted for other design features which
would control seepage. This is necessary because, once the levee embankment
becomes completely saturated during a period of high water ,. seepage emerges on
the land-side slope and failure probability through loss: of slope stability and
internal erosion increases greatly.

For given levee top widths and side slopes, the mass of a levee section is
determined by the levee height. Thus, the freeboard above the lOO-year flood
level is a good indication of the relative mass of the levee section and the
length of the seepage path before saturation occurs. Whenever freeboard lower
than the standard is being proposed, this usuallY implies a levee of lower mass.
tn this situation, other factors which influence the rate and degree of levee
embankment and foundation saturation must be addressed.

The analyses supporting the request for exception from the standard freeboard
requirement should demonstrate that saturation through the levee foundation and ~.'.

embankment will not occur during the lOO-year flood, or that the levee is ~

designed for stability against loading conditions for case tv as defined in the
Corps of Engineers manual on the "Design and Construction of Levees" (EM
1110-2-1913, Chapter 6 Section II). The following factors should be addressed
in these analyses.

1. Depth of flooding
2. Duration of flooding
3. Embar~ment geometry and length of Seepage path at critical

locations
4. Embankment and foundation materials
5. Embankment compaction
6. Other design factors affecting seepage (e.g. drainage layers)
7. Other design factors affecting embankment and foundation

stability (e.g. berms).

Where seepage control is critical and stability problems are likely, an
exception to the standard freeboard requirement would not be warranted.

b. Surface Erosion As with seepage control, most levees rely primarily on
greater mass to compensate for loss of levee material through erosion caused by
flow velocity and wave wash. Requests for exception from the standard freeboard
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requirements should demonstrate that no appreciable erosion of the levee
embankment can be expected during the 100-year flood, as a result of either
stream currents or waves, or that anticipated erosion would not result in
failure of the levee embank.mentor foundation directly or indirectly through
reduction of the seepage path and subsequent instability.

The following factors should be addressed in these analyses:

1. Expected flow velocities, especially in constricted areas
2. Expected wind and wave action
3. -Slope protection techniques
4. Duration of flooding at various stages and velocities
5. Embankment and !oundat1on ~ter1al

6. Levee alignment, bends and transitions
7. Levee side slopes

Where erosion potential is significant, an exception to the standard freeboard
requirement wi.ll not be ~de.

C. Settlement Levees constructed with minimal or no compaction,or where
embankment or foundation materials are undrained or composed of materials of
high compressibility, will often experience a significant amoup.t of post
construction settlement. This settlement can result in losses of freeboard as
large as 15 percent of the total levee height. An exception request from the
standard freeboard requirement must evaluate the potential and magnitude of
future losses of freeboard as a result of levee settlement and assess the
following factors:

1. Embankment loads
2. Compressibility of embankment soils
3. Compressibility of foundation soils
4. Age of levee system
5. Construction compaction methods

For new or recently enlarged levee systems where minimal or no compaction was
utilized in construction or where foundation soils are undrained or of high
compressibility, a detailed settlement analysis must be made using procedures
such as those described in the Corps of Engineers manual on "Soil Mechanics
Design -- Settlement Analysis" (EM 1110-2-1904). For established levee systems
(more than 10 years old), the exception request should address the above 5
factors, the amount of settlement which has occurred since construction and the
amount and rate of expected future settlement. Where additional loss of
freeboard due to expected future settlement could contribute significantly to
the probability of levee overtopping or structural failure during the 100-year
flood, an exception to the standard freeboard requirement will not be granted.
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Procedure

Upon a determination that a levee system does not meet the ~n~mum freeboard
requirements as established in the February 10, 1981 policy memo, the levee
owner may appeal FEM..i\' s determination to designate the leveed area as flood
prone. The sole basis for the appeal shall be the demonstration that adequate
protection from the lOO-year flood exists. This demonstration Will be
accomplished through a technical report submitted by the levee owner which
addresses each of the above elements. The report must be certified by a'
registered professional engineer to be correct and accurate to the best of his
or her knowledge. The Same registered professional shall also certify that the
levee sys.tem is adequately designed and maintained to protect against the
lOO-year flood. .

Upon receipt of this report and certification, FEMA Will review the report
either in"'house, through another Federal agency, or through a consultant
familiar with the design and construction of levee systems. During this review,
the levee owner may be required to provide additional data and certifications
necessary to complete the review.

e-

Upon completion of the review, FEMA Will revise the appropriate community map or
inform the levee owner why the levee system was found to be deficient. Maps
will not be revised while either the levee system or FEHA's review is
incomplete. The ~ception request, technical back-up report and certifications _.c;,.:.

will be retained by FL~ as documentation for the exception. ~.
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MEMORAJ.'IDUM FOR:

FROM:

SUBJECT:

Federal Emergency Management Agency
Washington D.C. 20472

.31 AUG 1981

DIRECTOR, ENGINEER.ING DIVISION
OFFICE OF FLOOD PLAIN MANAGEMENT

~
STATE ~<"~GRAIlS .urn SUPPORT
~, ..~
~~ng~rec~or .

Office of Flood Plain Management
State and ~ocal Frograms an~ Support

Local Flood Protection Structures not Covered by the
Interim. Levee Policy

•

The Interio Levee Policy issued on Febr~ary 10, 1981, is applicable only to
riverine levees const'l:Ucted of earthen materials. It is not applicable to
coastal flooding situations or to structures constructed partially or wholly of
concrete, or similar impervious materials. This is because the interim levee
policy incorporates certain asa~ptions regarding the nature of flooding and
modes of failure of typical earthen riverine levees.

In the case of non-ri~erine flooding, or of other structures, such as concrete
dikes, seawalls, flocdw-alls, or levees with steel or concrete sections, the
following procedures are to be followed:

Federal Structures

Flooding within the area protected by federally constructed structures shall be
as established by the agency responsible for their design and construction,
provided that the structure bas been adequately maintained. Where 100-year
flood analyses have not been made by the agency, the analysis procedures
recommended by that agency shall be utilized by ~~ contractors conducting the
4!valuation.

Non-Federal Structures

For non-Federal structures, the "burden of proof" will be on the Owuer to
demonstrate the degree of flood protection afforded by the structure. A
technical report providing such demonstration 'Nill be reviewed and approved by
FEMA staff, ~~ contractors or another Federal agency.

For non-Federal structures, a review will be made by ~1A staff, ~~
contractors, or another Federal agency. However, the burden of proof will
rema~n with the owner of the structure to demonstrate to FE.~'s satisfaction the
degree of flood protection which is afforded by the structure.
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23. EXAMPI.ES OF INSURANCE· RATES AND PREMIUMS

The following examples of flood insurance rates and premiums
were provided by the Region IX office of the Federal Emergency
Management Agency. They are useful for comparing insurance rates
for the same structure and contents if it were built at different
times, in different flood insurance rate zones, and at different
flood elevations •
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EXAMP~Eil - ~MERGENCY PROGRAM

The property ow~er has a residential structure that has a replacement cost
of $100,000. The appraisal of contents with the structure has been estimated
to be $20,000. However, the community is participating in the emergency
phase of the Flood. Insurance Program because the Flood Insurance Rate
study has yet to be completed.

Therefore, the limit of coverage will be $35,000 for the structure and
$10,000 for contents.

·r
PREHIUH CD:-l:PUTAtIONS:

:-

••

•

Expense Constant

STRUCTURE:
CONTENTS :

BASIC COVERAGE

Coverage Rate Premium
,

$35,000 x .45 -t 100 = $158.00
10,000 x .55 ~ 100 = 55.00

........... ' .
...............................................

TOTAL ANNUAL PRE-1IUH

23-2

$213 .00

20.00

$223.00
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EXAMPLE 12 - PRE-FIl~M (A4 ZONE)

The property owner has a residential structure that has a replaceMent cost
of $100,000. The appraisal of contents within the structure has been esti
mated to be $20,000. The house was built before the community entered the
Regular Program. (PRE-FIR}l) The elevation of the lowest floor has never
been established. The owner desires to insure the structure for $100,000
and the contents for $20,000.

AMOUNT OF INSURJu~CE REQUESTED BY PROPERTY OWNER:

STRUCTURE:
CONTENTS
TOTAL

100,000
20,000

120,000

=
=

35, 000 Basic' Coverage +
10,000 Basic Coverage +

65,000 Additional Coverage
10,000 Additional Coverage

PREHIUM COHPUTATIONS

Coverage. Rate Premium

......................... ..- .

Subtot.:::tl: Basic + Aadi :ional Coverage ..••.....•...•......•••

............................... ..' .

STRUCTURE:
CONTENTS :

BASIC COVERi\GE

STRUCTURE:
comENTS :

ADDITIONAL COVE~\GE

35,.000
10,000

65,000
10,000

x
x

x
x

.45
S5

.17

.28

100
100

100
100

=
=

=
=

$158.00
'55.00

$110 .00
28.00

$138.00

351.00

Expense Constant .............................................
TOTAT~ .u1NUAL PRE:lIL';-l

23-3

20.00

$371.00
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EXAMRLE 13 - POST-FIRM (A4 ZONE)

The property owner has a residential structure that !las replacement cost
of $100,000. The appraisal of contents within the structure is estimated
to be $20,000. The house was built after the community entered the Regular
Program and.was built at the specified Base Flood Elevation, after the
Effective Date of the FIRM (POST-FIR.1v1) The owner desires to insure the
structure for $100,000 and the contents for $20,000.

l'}IO,(.Ji~TOF INSURAt'l'CE REQUESTED BY PROPERTY mmER: -.
STRUCTURE:
CONTENTS
TOTAL

100,000
20,000

120,000

= 35,000 Basic Coverage + 65,000 Additional Coverage
= 10,000 Basic Coverage + 10,000 Additional Coverage

PREMIUN COHPUTATIONS

STRUCTURE:
CONTENTS :

BASIC COVERAGE

Coverage Rate Premium

35,000 x .25 ~ 100 -= $ 88.00

10,000 x .55 -~ 100 = : -55.00

......... - ~ - _ . $143.00

STRUCTURE:
CONTENTS :

(5,000
10,_000

x
x

·06
.11

100
100

=
=

$'39.00
11.00

ADDITIONAL COVE~~GE ............................................ 50.00

Subtotal: Basic + Additional Coverage .••.......•....•...•••.. $193. 00

Expense Constant •••••.••••••• e.•••••••••••••••••••••••••••••••••

TOTAL A.'iNUAL PRE~IIlJ}1

23-4

20.00

$213.00
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EXAMPr,EI4"'POS'l"-FIRM (A4 ZONE)

The property otJner has a residential structure that has replacement cost
of $100,000. The appraisal of contents tvithin the structure is estimated
to be $20,000. The house was built after thecornmunity entered the Regular
Program and was built one foot below (~1) the specified Base Flood Elevation,
after the Effee.tive Date of the FIRH, (POST-FIRH). In this example the
co!tlIt.unity would have had to issue a variance to allow this new construction
afteI entry to the Regular Program. The owner desires to insure the structure
for $100,000 and the contents for $20,000 •

• AHOUNT OF INSURANCE REOUESTED BY PROPERTY OI-lNER:

STRUCTURE:
CONTENTS
TOTAL

100,000 =
20,000

120,000

35,000 Basic Coverage + 65,000 Additional Coverage
10,000 Basic Coverage + 10,000 Additional Coverage

PREHIUH Cm-IPUTATIONS

Coverage- Rate Premium

STRUCTURE:
CONTENTS :

35,000
10,000

x
x

.50
1. 25

100
100

= $228:00.'
123.00

BASIC COVERAGE ................................................. $351.00

STRUCTURE:
CONTENTS :

65,000
10,000

x
x

.50
1.00

100
100

=
=

$325.00
100.00

ADDITIONAL COVERAC E • . . • • . . . . . . . . . . . . • . . • . . . . • . . . • • . • . . • . • • . • • $425.00

Subtot.:ll: Basic + Ad,litiona1 Coverage •••...... e.............. $776.00

Expense Constant .......•.....••.•.....••....•.......•.••.••...

TO':Xi. A.'rNUAL PREml'}{

23-5

20.00

$796.00
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EXAMPLEi5.- POST-FIRM(AO ZONE)

•

•

l.ot-lest Floor

The property owner has a residential structure that has replacement cost
of $100,000. The appraisal of contents within the structure is estimat.ed
to be $20,000. The house was built after the community entered the Regular
Program and was built at the proper depth number is this shallow flooding
area, after the Effective Date of the FIRH (POST-FIre-I). The owner desires
to insure 'the structure for $100,000 and the contents for $20,000.

(This house is eligible for AOB r~tes)

AMOUNT OF INSL~~CE REQUESTED BY PROPERTY O~~ER:

STRUCTURE:
CONTENTS
TOTAL

100,000 =
20,800 =

120,000

35, 000 Basic· Coverage + 65,000 Additional Coverage
10,000 Basic Coverage + 10,000 Additional Coverage

PREMIU}! CO~~UTATIONS

STRUCTURE:
CONTENTS :

Coverage Rat.e Premium

35,000 x .15 ~ 100 == $ 53.pO

10,000 x .15 ~ 100 = 15;00

BAS I C COVERAGE ...•..•••..•.•...................••.••.••••.•.•• $ 68.QO

STRUCTURE:
CONTE~TS :

65,000
10,000

x
x

.06

.11
100
100

=
=

$ 39.00
11.00

23-6

TOTAL A.."l~UAL PR2-IIL:1

Expense Cons tant. •..•..•.•.••••......•...........••..•..•.••••

Subtotal: Basic + Additional Coverage ........•.••.•••....•••

$ 50.00

$ 118.00

20.00

$ 138.00 •12/83
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e EXAMPLEi6-POST-FIRM (B OR C ZONE)

The property owner has a residentiali5tructure that has replacement cost
of $100,000. The appraiSal of contents within the structure is estimated
to be $20,000. The house was built after the community entered the Regular
Program after the Effective Date of the FIR}l, (POST-FIR}l), in an area when
the flood damage potential is a miriIma1. The owner desires to insure the
s':ructure for $100,000& the contents for $20,000.

AMOUNT OF INSU~~~CE REQUESTED BY PROPERTY miNER:

STRUCTURE:
CONTENTS
TOTAL

100,000 =
20,000 =

120,000

35,000 Basic· Coverage + 65,000 Additional Coverage
10,000 Basic Coverage + 10,000 Additional Coverage

PREXIU11 CO}WUTATIONS

Coverage Rate Premium

................................................

...........................................

STRUCTURE:
CONTENTS :

BASIC COVERAGE

STRUCTURE:
CONTENTS :

ADDITIONAL CO\ERAGE

35,000
10,000

65,000
10,000

x .25
x .40

x .06
x .11

100
100

100
100

= $ 88.00
40.00

= $ 39.00
11.00

$

$

128.00

50.00

•
Subtotal: Bas~ c l- Additional Coverage •..••........••.....•••

Expense Constant ••.•.••.•.•.••....•.....•..........•......••.

TOT,\L A.~Nl.JAL PRE-1I1.,'~1

23-7

$ 178.00

20.00
"-------
$ 198.00

12/83



•

24. LENDER'S RESPONSIBILITIES IN '!'BE NFIP

Lenders play a vital role in reducing the financial burden that
flood damages can cause to property. They must advise
prospective property owners of flood hazards and, when necessary,
require that flood insurance be purchased. Lenders assume this
role under the auspices of the P'lood Disaster Protection Act of
1973. That Act mandates the purchase of flood insurance under
certain conditions, and regulations have been developed for
lenders to ensure the requi rements of the 1973 Act are
implemented.

LOAN REVIEW

In reviewing loan applications it is the lender's
responsibility to determine whether or not the property in
question is located in a Special Flood Hazard Area (SFHA). The
lender makes this cletermination by consulting a community's Flood
Hazard Boundary Map (FHBM) or Flood Insurance Rate MaP (FIRM).
These maps, issued by the Federal Emergency Management Agency
(P'EMA), ind icate SFHAs and A-Zones. tenders can order maps from
the National Flood Insurance Program at: P. O. Box 34604,
Bethesda, Maryland 20817, or they may call toll free 1-800-638
6620.

T~1hen a property is determined to be located in a SPecial
Flood Hazard Area, the lender must provide written notice of that
fact to the borrower, regardless of whether or not the community
is participating in the National Flood Insurance Program
(NFIP). Such notice must be provided to the customer at least 10
days prior to closing of the loan.

The lender also holds the responsibility for providing
wri tten notice to the borrower of the avai1abi1i ty of disaster
assistance. For a structure in a non-participating communi ty,
for example, federal disaster assistance relief would not be
available to the borrower in the event damage was caused by
flooding in a Presidentially declared disaster. In a
participating communi ty, however, the disaster relief would be
available.

FLOOD INSURANCE

In those communities participating in the NFIP, lenders
granting loans, mortgages, and other financial assistance to buy,
build, or improve properties located in Special Flood Hazard
Areas must require flood insurance be purchased by the
Borrower. This applies to all structures including mobile homes,
and any walled and roofed buildings (other than a gas or liquid
storage tank) that are principally above ground and affixed to a
permanent site. The flood insurance purchase requirement is also
applicable in instances when loans are made for other than real
estate purposes, but for which flood prone property is used as
collateral •
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Flood insurance i.s required for any mortgage, loan, grant, or
other funding that is in any way federally connected. Included ~.t'

is di.rect financing from a federal agency such as the Federal ..
Housing Administration, Veterans Administration, or the Small
Business Administration. Flood insurance is also required for
conventional mortgages from a bank or a savings and loan that is
regulated or insured by federal enti ties such as the Federal
Deposi t Insurance Corporation (FDIC), The Federal Savings and
Loan Insurance Corporation (FSLIC) or the National Credi t Union
Administration (NCUA).

When a particular community is not participating in the NFIP
or is sanctioned from the program, lenders are prohibited from
providing financial assistance in the -torm of federally insured
loans (FHA, VA, SBA) for the construction or acquisi tion of
buildings or mobile homes.

Conventional mortgages or home improvement loans for
buildings and mobile homes are not restricted in a non
participating community, although lenders, while assessing their
capi tal and assets at risk, may exercise discretion in making
such loans. In the case that a loan is grantea, however, before
the closing, the lender is required to notify the applicant: 1)
there is a flood hazard, and 2) no disaster aid will be available
in the event of a flood.

Contents coverage is not required except where the loan is
secured by the contents. The lender should advise the applicant
to consider purchasing contents coverage for his own protection.

If flood insurance is required, the lender should have his
customer provide a "Certificate of Proof of Purchase of Flood
Insurance" completed by an insur.ance agent to keep in the loan
files. The flood insurance coverage must be annually renewed and
maintained for the duration of the loan.
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Although specific guidelines have not been issued for
lenders by FEMA, the following loan processing procedures have
been suggested:

1. Lending insti tutions should maintain on :f. ile the flood
insurance maps for communities in their area.

2. A certification should be placed in the loan file showing the
procedure used to determine whether or not the property is in a
flood hazard area.

3. A form should be placed in the loan file showing that a 10
day notice was given to the borrower if the property is in a
special flood hazard area.

4. Proof of insurance should be kept in the loan file if
insurance is required on the property.

5. An agreement should be made with the borrower that he will
continue to keep the flood insurance in force for the life of
the loan.

6. It i.s advisable for the lender to be named the mortgagee on
the flood insurance policy.

7. A noti.ce must be provi.ded to the borrower of property in a
special flood hazard area informing him if federal disaster
assistance will be available in the event of flood damage to
that property.

APPEALS

In instances where property owners feel that their property
has been incorrectly included in the special flood hazard area,
an appeal for a "tetter of Map Amendment" may be directed to the
Federal Emergency Management Agency. A "Letter of Map Amendment"
or LOMA would, if granted, officially remove the mandatory flood
insurance purchase requirement from the structure

The lender could then remove the insurance requirement and
the property owner would be eligible for a rebate of his current
insurance premium. The "Letter of Map Amendment" should be
placed in the loan file upon receipt of the lender.

More detailed information on the "Letter of Map Amendment"
process is in Chapter 21 of this Handbook •
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27. INTRODUCTION TO PART IV

Floodplain management is intended to provide protection for
future development from a flood which can be expected to be
equalled or exceeded once every 100 years. However, many commu
nities in Arizona have existing flood problems which will not be
solved by floodplain management. There are other actions which a
community and its residents may take to reduce damage to existing
uses and minimize the disruption caused by a flood.

The first concern in a flood is the prevention of loss of
life and the reductions of inj ury. Flood warning and disaster
preparedness are the pr imary measures to reduce or solve these
problems. Measures which can be worked on before a disaster to
reduce the overall damage and trauma caused by flooding include
the construction of flood control projects, floodproofing and
relocation of flood-prone structures away from the floodplain.

Hazard mitigation measures are also aimed at reducing future
flood losses. After flooding has occurred is the best time to
assess the damages and define the most cost-effective methods of
preventing it from recurring.

This can be accomplished in two ways - structurally and
nonstructurally. Structural measures affect the floodwaters;
nonstructural measures affect activi ty in the floodplain.
Examples of structural methods are building a dam; rechanneling a
stream or elevating an existing building. Nonstructural methods
include flood warning systems and relocation.
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28. EMERGENCY PREPAREDNESS

The Arizona Division of Emergency Services has been and will
continue working with Arizona communities on emergency
preparedness plans for floods and other local disasters.
Preparedness planning includes both a determination of the
specific actions that must be taken by the residents of the
community and an assignment of tasks to be performed by various
governmental agencies and volunteer groups dut ing a particular
type of emergency. A plan must be tailored to the needs and
capabilities of the community.

A typical preparedness plan for a flood emergency would
include the identification of the problems that would arise from
a flood: which homes and businesses would be flooded or
isolated~ which transportation corridors would be affected~ what
public utilities would be impacted; and any indirect problems
which might affect the public welfare, such as the contamination
of a public water supply. The plan would identify the means of
dealing with these problems and assign individuals or agencies to
implement solutions during emergencies.

An example of this proc.ess is the series of actions which
would be taken for a subdivision which is known to be subject to
flooding. First an assessment would be made of the actual
hazards which the residents would face. The Flood Insurance
Study might be used to determine how deep the flooding would be
during a major flood, how fast the water would rise, and how long
the area would be flooded. If 'appropr iate, evacuation routes
would 'be chosen, and temporary housing would be considered. The
residents should be informed of the hazard and told what to do if
a flood occurs. If an accurate warning is available, the
residents might have time to remove furnishings and take other
actions to reduce damages. Public utilities should plan to cut
power, gas and water to the area until the flood is past. The
Sheriff or police would prObably be involved in giving the notice
to evacuate, assisting in the evacuation, and providing security
against theft and vandalism while the area is evacuated.

The preparedness plans also consider measures to be taken
during the recovery from the disaster. State, county and local
officials would make an assessment to see if the damage warrants
a county, State or Federal disaster declaration. An agency might
have the responsibility for mapping the extent of flooding from
high water marks. Various agencies might have specific responsi
bilities for direct assistance to residents and businesses which
were damaged. The street or highway departments with
jurisdiction and all utilities would immediately begin to restore
service.

A current and workable emergency preparedness plan can save
lives and greatly reduce property damage. Each community should
per iodically review its plan and ensure that all staff members
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and public utili ties are aware of their responsibili ties under
the plan.

These plans are tested periodically by having a disaster
exercise wi th all affected state, local and volunteer agencies
participating. In these exercises a scenario is written by staff
members of Arizona Division of Emergency Services; Emergency
Operating Centers are activated and the disaster si tuation is
"played". When the exercise is over it is critiqued by all
participants. If there are any "weak spots" in the preparedness
plans, they are corrected at this time.

Any questions on your
plan should be addressed
Director or:

community's emergency preparedness
to your County Emergency Services

Arizona Division of Emergency Services
5636 East McDowell

Phoenix, Arizona 85008
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_ 29. Ploodproofing

Floodproofing is an action which protects a structure and/or
its contents against a flood which would otherwise cause
damage. Floodproof ing 1S used pr imar ily to protect existing
floodplain structures, although it is allowed for new commercial
and industrial uses under the National Flood Insurance Act. For
flood insurance purposes, floodproof ing must require no human
intervention to be effective.

There are two types of floodproofing which may be
considered, depending on the cost of floodproofing and the nature
of the facility to be protected. Wet floodproofing is a method
which allows water to enter the structure with little or no
damage. Dry floodproofing prevents floodwater up to a certain
elevation from entering the facility.

Wet floodproofing may be effectively used where the
structure itself would sustain Ii ttle or no damage from a flood
and where the uses of the facility can be protected from
damage. An example of wet floodproofing is a building in the
Salt River floodplain in Maricopa County. The requested use was
for a facility where j unkcars are dismantled for parts. The
owner did not want to elevate the structure the 3 or 4 feet
necessary to get it above the 100-year flood elevation because
the cars are rolled in by hand. A permit was issued which
required that the office and restrooms be elevated and that all
electrical lines be placed above the flood elevation. The
proposed location was amid numerous existing buildings, so the
velocity of the floodwater was not considered a problem. To
prevent collapse of the metal building from the pressure of water
on the outside, expanded metal panels were used for some of the
wall sections so that the water level inside the building could
rise as water rose outside. The owner said that floodwater would
not damage the parts which were to be stored in the building. If
the building is flooded to the 100-year level, no files or office
furni ture will be damaged and utili ties will not be affected.
The owner will simply muck out the silt, hose down the building
and go back to work.

Dry floodproofing may involve placing a dike or berm
entirely around a property, with access provided by ramps over
the dike. It may also include constructing a building wi th
impermeable walls up to the flood elevation, with access to the
building by ramps or stairs. A building which is floodproofed in
this manner must be properly engineered to withstand the hydro
static forces on the walls and buoyant forces on the entire
structure.

Floodproofing is not considered suitable for new residential
construction because of a risk which is inherent in floodproofing

if a flood occurs which is higher than the elevation to which
a building is floodproofed, the building will be suddenly
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inundated up to the flood elevation. In an industrial or commer~

cial building, it is assumed that people will be awake and aware ~:,...,.
of the flood threat, while in a residence, people may be asleep ,.,
and unaware.

Floodproofing requires that the community maintain informa
tion in its files to indicate the structural soundness of the
floodproofing measures, the floodproofed elevation of each
building, and the elevation of the 100-year flood at the
building's location.
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30. FLOOD WARNING

Recognition that a flood is imminent and accurately
forecasting the peak flOod elevation and its arrival time can
greatly improve a community's response to an emergency prepared
ness plan. Flood forecasting is a task which is generally too
demanding for a single community, although most communities have
developed at least a rudimentary procedure for obtaining flood
information. Where a stream flows through more than one
communi ty, the downstream commu;I1i ty may have a formal procedure
for obtaining data from the upstream community. The community of
Sedona has an elaborate and sophisticated system of upstream
observers who report floods on tributaries to Oak Creek to the
Red Rock Fire Department. The Fire Department has developed
procedures (from recent floods) to forecast the arrival time and
peak elevation at a bridge in Sedona.

The Flood Control District of Maricopa County has been work-
ing for several years to develop a system of radio-reporting
raingauges and streamgauges. These gauges report to a computer
which will forecast runoff from var ious watersheds which cause
flooding in the County. The County was assisted in the planning
of this system and the computer programs by the Arizona
Department of Water Resources (ADWR) and the National Weather
Service (NWS). A similar project is underway on the Canada del
Oro watershed in Pima County.

The ADWR has been working in cooperation wi th the NWS and
the United States Geological Survey (USGS) on a statewide flood
warning system. This system consists of streamgauges and
raingauges which send data via satellite to a receiving station
in Phoenix. This data will be analyzed by computer and warnings
will be issued through NWS channels to affected communities.
When fully operational, the system will provide warning on the
Santa Cruz, Rillito, San Pedro, San Francisco, Gila, Verde, Salt,
Agua Fria, New, Hassayampa, and Little Colorado Rivers, Cave
Creek, Tonto Creek, and Centennial Wash. As funds become
available, this system will be expanded to include many of the
smaller washes throughout the State where warning is needed.

Relatively inexpensive local floodwarning systems have been
used successfully throughout the Uni ted States. These systems
generally require constant inspection to ensure that they are in
good operating condition and constant training of local offi~ials

in their response requirements. Any community which is
interested in such a system should contact:

Joint Federal-State Flood Warning Office
2633 East Buckeye Road

Phoenix, Arizona 85034
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31. EVACUA'l*ION OF THE FLOODPLAIN (RELOCATION)

The National Flood Insurance Act of 1968 requires that any
floodplain structure damaged to more than 50% of its value must,
if repaired, comply with the community's floodplain management
ordinance, and the Arizona Revised Statutes require the ~ame for
any structure which needs anything more than "reasonable
repair If. This may mean that it is diff icu1 t or impossible to
repair a severely damaged structure. For this reason, the
Federal Government and the Arizona Legislature have looked at
programs to provide assistance for owners of severely damaged
structures.

The National Flood Insurance Act in Appendix A of Part 61
provides that if a structure is insured to 80% of its value or to
the maximum allowed under the program (which is $185,000 for a
single family residence, $200,000 for non-residential, and
$250,000 for small business) the insurance will pay full
replacement cost of the structure.

The Arizona Legislature recognized in 1979 that some
communities would be SO devastated by fJ.oods that they should be
removed from the floodplain altogether. They determined that
upon the request of at least five residents or business (and with
several limitations), the Director of the Arizona Division of
Emergency Services (ADES) could exchange State land for the
floodplain land affected by the request. (ARS § 26-321 and
§ 26-322) by flood water.

The floodplain land exchange has been ruled
unconstitutional. The State Land Department cannot sell land
from the State Land Trust to any government agency in a private
sale. All State Trust Lands must be sold at public auction.
Also the State Land Department cannot diminish the value of State
Trust Lands. They must increase the value of the trust land and
increase its manageability. An exchange of Trust Lands for
floodplain land would both diminish the value of the Trust Lands
and decrease its manageablility.

It is possible under ARS §26-321, §26-322, for the State
Legislature to direct that money be made available for the
purchase of land which can be exchanged for floodplain land in
relocation proiects. Federal, State or privately owned land can
be purchased.

In another area, the Kennecott Copper Corporation exchanged
hillside land for floodplain land, ADES paid for site
improvements and the residents paid to have their homes moved to
the new site.

This program shows great promise for some of Arizona's most
flood-prone communities.

Since this legislation, ADES has assisted in the relocation
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of eight Arizona communities with a mix of Federal, State, local
and private funds (See Figure 3l-1). Through this program, 252 ~,.'
families, 25 businesses, a church and a community center have _
been or will be relocated away from flood danger.

Relocation of a communi ty is a difficult undertaking, and
ADES has used ingenuity and patience in performing this task.
One community used its disaster relief funds and a grant from the
Four Corners Regional Commission to pay for a new town hall to
replace the old one which was damaged.

Questions on relocation should be addressed to:

Arizona Division of Emergency Services
5636 East McDowell

Phoenix r Arizona 85008
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FIGURE 31-1 ARIZONA DIVISION OF EMERGSNCY SE~VICES

RELOCATION PROGRAM

•

1.VERDE LAKES ESTATES
30 Families
$ 300,000 Fully Funded

2.HOUND DOG ACRES
25 Families
Est. Cost 51,000,000
888,000 Funded

3.AUENVILLE
55 Families
Community Center,
Park,Churches
$3.5 Million Funded

4.1362 PROGRAM
8 Families
$370,000 Funded
(East Allenville,
S.W. Phoenix and
Camp Verde)

5.HOLLY ACRES
Final Determination
UnderStudy

6.KEARNY
8 Families
$190.000
($60.000 Contributed
by homeowners)
Completed June,1980

7.L1TTLE HOLLYWOOD
26 Families
$300,000 Funded

8.DUNCAN
100 Families
25 Businesses
$2.5 Million Funded;
$1.5 Million Needed
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32. STRUCTURAL. FLOOD CONTROL MEASURES

4It Any construction effort which is designed to keep water away
from properti.es which may be damaged by floods is a structural
flood control measure. Floodproofing (see Chapter 29) may
actually be a structural measure applied to a single structure.
Structural measures consist of either a storage facility to catch
floodwater and release it gradually or more efficient channel
which will carry floodwater past a developed area without causing
damage.

Flood control structures are usually quite expensive and are
used to protect existing development rather than protect land for
future development. The expense of flood control structures was
one of the primary reasons for the National Flood Insurance Act
of 1968.

Although some private developers of large parcels of land
construct flood control measures in order to increase their
amount of developable land, most structural flood control
measures are constructed at public cost. A number of flood
control structures have been built in Ari.zona, mostly with the
financi.al assistance of the Soil Conservation Service or the U.S.
Army Corp. of Engineers.

Prior to 1973, the planning and installation of flood
control projects in Arizona was severely hampered by the
inability of local ~ponsors to provide necessary project funding.

Although planning assistance and construction funds were
available through programs administered by the Corps of Engineers
and the Soil Conservation Service for certain categories of flood
control projects, local sponsors were still required to provide
100 percent of the cost to acquire right-of-way and relocate
utilities, roads, and bridges· necessary to accomodate project
construction. For smaller scale projects not eligible for
federal programs, local sponsors were confronted with the
additional burden of providing funding and personnel for project
planning and design as well as for land rights, utiltiy
relocations, and project construction. With increased Federal
emphasis on floodplain management and other nonstructural
measures, funding for these projects is becoming more and more
difficult to obtain. Federally sponsored projects now under
construction in Arizona were typically requested 20 or more years
ago.

4It

To assist sponsors in their efforts to implement flood
control projects, the State Legislature created the Flood Control
Assistance Program in 1973 which was directed toward expediting
the planning and construction of federal projects wi thin the
State by providing financial assistance to local sponsors for
reimbursement of 50 percent of the cost of local expenditures
for project required right-of-way, utility, and road relocation
work.
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Due to the large number of smaller scale flooding problems
throughout the State that do not meet the criteria for federal ~,'
programs, and in recogni tion of the lengthy planning and funding ~

authorization process encountered with federal projects, the
State Legislature adopted two additional assistance programs in
1978. These programs were directed at assisting local sponsors
by providing planning assistance as well as 50 percent of the
runds required for land rights acquisition and project
construction. These pr.ograms are not dependent upon any form of
federal assis~ance, i.e., only State and local funds are
involved. Specifically, the Flood Control Planning Program
authorizes county flood control districts to request the Arizona
Department of water Resources to conduct studies and develop
plans to control specific flooding problems within the
districts. To complement the Planning Program, the State
simultaneouslY enacted the Alternative Assistance Program which
provides 50 percent of the installation cost of any flood control
plan found to be economically justified as a result of the
completed planning studies. The Alternative Assistance Program
was subsequently modified in 1979 to allow participation, under
certain conditions, by special flood control districts.

An additional assistance program, called the Flood Control
Loan Program, was adopted in 1979. The objective of this program
was to provide State loans for flood control projects implemented
through the Alternative Assistance Program. These loans are
provided in an effort to sOften the impact and eliminate cash
flow problems associated wi th the relatively large capital.:.,
expendi tures reqUired of local sponsors in implementing flood .,
control projects.

The Arizona Department of water Resources (ADWR) is enabled
by the Legislature to pay 50 percent of the cost of the local
responsibility for these projects. The local responsibility
includes the acquisi tionof rights-of-way and the relocation of
utilities and roads. For most structural flood control measures,
the local responsibility is at least half of the total project
cost.

In 1978, the Arizona Legislature recognized that many commu
nities needed smaller flood control projects than those supported
by the Federal Government. They authorized the ADWR to
undertake, at the request of the counties, planning studies to
determine the feasibility and costs of such projects. They also
authorized and funded the ADWR to pay 50 percent of the right-of
way, relocation and construction costs of such projects. At the
same time, they named the Board of Supervisors for each county as
the Board of Directors for a countywide flood control district
and enabled them to assess a flood control tax to raise the
revenues necessary to pay their portion of flood control
projects. In 1979, the Legislature authorized the ADWR to loan
the counties up to 50 percent of their share, so that a county
needs only 25 percent of the cost of a project in order to get
the project constructed.
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Projects under thes~ )?fo,9rams. have proceeded from planning
through construction inle~s;,than,"four years. A request for a
reconnaissance study must be made to ADWR by the county flood
control district (Board of Supervisors). As of July 1, 1982, 43
studies had been requested by 10 counties. Of the studies
completed to date, 13 were determined to be infeasible, one was
terminated at the request of the county, one has been
constructed, three are planned for construction, and two are
being reviewed by the counties which requested them.

Inquiries on any of the programs administered by the ADWR
should be addressed to:

Chief, Flood Control and Planning Division
Arizona Department of water Resources

99 East ~irginia Avenue
Phoenix, Arizona 85004
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'!'BE NATIONAL FLOOD INSURANCE ACT OF 1968

AS AMENDED
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NATIONAL FLOOD INSURANCE
PROGRAM

PART 59-GENERAL PROVISIONS

Sue:»part A-General

Sec.
59.1 Definitions.
59.2 Description of program.
59.3 Emergency program.
59.4 References.

Subpart I-Eligibility Requirementa

59.21 Purpose of subpart.
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Chapter I-Federal Emergency Management Agency § 59.1

Sec.
59.22 Prerequisites for the sale of flood in

surance.
59.23 Priorities for the sale of flood insur

ance under the regular program.
59.24 Suspension of community eligibility.

AUTHORITY: Sec. 7<d>, 79 Stat. 670; 42
U.S.C. 3535<d>;· sec. 1306,82 Stat. 575; 42
U.S.C. 4(}13; sec. 1361,82 stat. 587; 42 U.S.C.
41(}2; Reorganization Plan No.3 of 1978 <43
FR 41943) and Executive Order 12127, dated
March 31. 1979 (44 FR 19367) and delega
tion of authority to Federal Insurance Ad
ministrator (44 FR 20963). unless otherwise
noted.

SOURCE: 41 FR 46968, Oct. 26. 1976, unless
otherwise noted. Redesignated at 44 FR
31177. May 31, 1979.

Subpart A-General

§ 59.1 Definitions.
As used in this subchapter
HAct"means the statutes author

izing the National Flood InsUrance
Program that are incorporated in 42
U.S.C. 4001;..4128. .

"Actuarial rates"-see "riskpremi
urn rates."

"Administrator" means the Federal
Insurance Administrator.

"Agency" means the Federal Emer
gency Management Agency, Washing
ton·DC.

"Applicant" means a community
which indicates a desire to participate
in the Program.

"Appurtenant Structure" means a
structure which is on the same parcel
of property as the principal structure
to be insured and the use of Which is
incidental to the use of the principal
structure.

HArea of shallow flooding" means a
designated AO, AH, or VO zone on a
community's Flood Insurance Rate
Map (FIRM) with a one percent or
greater annual chance of flooding to
an average depth of one to three feet
where a clearly defined channel does
not exist, where the path of flooding is
unpredictable and where velocity flow
may be evident. Such flooding is char
acterized by ponding or sheet flow.

HA rea of special flood-related erosion
hazard" is the land within a communi
ty which is most likely to be subject to
severe flood· related erosion losses. The
area may be designated as Zone E on
the Flood· Hazard Boundary Map.

(FHBM). After the detailed evaluation
of the special flood-related erosion
hazard area in preparation for publica
tion of the FIRM, Zone E ma.y be fur
ther refined.

"A rea of special flood hazard" is the
land in the flood plain within a· com
munity subject to a one percent or
greater chance of flooding in any
given year. The area may be designat
ed as Zone A on the FHBM. After de
tailed ratemaking has been completed
in preparation for pUblication of the
FIRM, Zone A usually is refined into
Zones A, AO, AH, AI-99, va, or VI-30.

"Area of special mudslide (i.e., mud
flow) hazard" is the land within a
community most likely to be subject to
severe mudslides (i.e., mudflows). The
area may be designated as Zone M on
the FHBM. After the detailed evalua
tionof the special mUdslide <i.e., mud
flow) hazard area in preparation for
publication of the f1IRM, Zone M may
be further refined.

"Associate Director" means the As
sociate Director, State and Local Pro
grams, and Support.

"Base flood" means the flood having
a one percent chance of being equalled
or exceeded in any given year.

"Building"-see "structure."
"Chargeable rates" mean the rates

established by the Administrator pur
suant to section 1308 of the Act for
first layer limits of flood insurance on
existing structures.

"Chief Executive Officer" of the
community ("CEO") means the offi
cialof the community Who is charged
with the authority to implement and
administer laws, ordinances and regu
lations for that community.

"Coastal high hazard area" mean~
the area subject to high velocity
waters, inclUding but not limited to
hurricane wave wash or tsunamis. The
area is designated on a FIRM as Zone
V1-30.

"Community" means any State or
area or political subdivision thereof, or
any Indian tribe or authorized tribal
organization. or Alaska Native village
or authorized native organization,
which has authority to adopt and en
force flood plain management regula
tions for the areas within its jurisdic
tion.

167



§ 59.1 Title· 44-Emergency Management and Assistance

•

"Contents coverage" is the insurance
on personal property within. an en
closed structure, inclUding th'e;,"0ost ,of
debris removal, and the reasonable
cost of removal of contents to mini
mize damage. Personal property may
be household goods usual or incidental
to residential occupancy,ormerchan
dise, furniture, fixtures, machinery,
equipment and supplies usual to other
than residential occupancies.

"Criteria" means. the comprehensive
criteria for land management and use
for flood-prone areas developed under
42 U.S.C. 4102 for the purposes set
forth in Part 60 of this sUbchapt.er.

"Curvilinear Line" means the
border on either aFHBM or FIRM
tnat delineates the special flood.
mudslide (i.e., mudflow) and/or flood
related erosion hazard areas and eon·
sists ofacurved or contour line that
follows the topography.

"Deductible" means the fixed
amount or percentage of any loss cov
ered by insurance which is· borne by
the insured prior to the insurer's lia
bility.

"Development" means any man
made change to improved or unim
proved real estate, including but not
limited to buildings or otherstruc
tures, mining, dredging, filling, grad
ing, Paving, excavation or drillingop
erations.

"Director" means the Director of the
Federal Emergency Management
Agency.

"Eligible community" or "partici
pating community" means a communi
ty for Which the Associate Director
has authorized the sale of flood insur
ance under the National Flood Insur
ance Program.

"Em,ergency Flood Insurance Pro
gram" or "emergency program" means
the Program as implemented on an
emergency basis in accordance with
section 1336 of the Act. It is intended
as a program to provide a first layer
amount of insurance on all insurable
structures before the effective date of
the initial FIRM.

"Erosion" means the process of the
gradual wearing away of land masses.
This peril is not per se covered under
the Program.

"Exception" means a waiver from
the provisions of Part 60 of this sub-

chapter directed to a community
which relieves it from the require
m.ent~<of a rule, regulation, order or
other determination made or issued
pursuant to the Act.

"Existing construction," means for
the purposes of determining rates,
structures for which the "start of con
struction"commenced before the ef
fective date of the FIRM or before
January 1, 1975, for FIRMs effective
before that date. "Existing construc
tion" may also be referred to as "exist
ing structures."

"Existing mobile home park or
mobile home subdivision," means a
parcel (or contiguous parcels) .of land
divided into two or more mobile home
lots for rent or sa.le for which the con
struction of facilities for servicing the
lot on which the mobile home is to be
affixed <including, at a minimum, the
installation of utmties, either fina.l site
grading or the pouring of concrete
pads, and the construction of streets)
is completed before the effective date
of flood plain management regulations
adopted bya community.

"Existing structures" see "existing
construction. "

"Expansion to an existing mobile
home park or mobile home subdivi·
sion" means the prepaJ,'ation of addi
tional sites by the construction of
facilities for. servicing the lots on
which the mobile homes are to be af
fixed (including the installation of
utilities, either final site grading or
pouring of concrete pads, or the con
struction of streets).

"Federal agency" means any depart·
ment, agency, corporation, or other
entity or instrumentality of the execu
tive branch of the Federal Govern
ment, and includes the Federal Na
tional Mortgage Association and the
Federal Home Loan Mortgage Corpo·
ration.

"Federal instrumentality responsible
for the supervision, approval, regula
tion, or insuring of banks, savings and
loan associations, or similar institu
tions" means the Board of Governors
of the Federal Reserve System, the
Federal Deposit Insurance Corpora·
tion, the Comptroller of the CUrrency,
the Federal Home Loan Bank Board,
the Federal Savings and Loan Insur-
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ance Corporation, and the National
Credit Union Administration.

"Financial assistance" means any
form of loan, grant, guaranty, insur
ance, payment, rebate, subsidy. disas
ter assistance loan or grant, or any
other form of direct or indirect Feder
al assistance. other than general· or
special revenue sharing or formula
grants made to States.

"Financial assistance for acquisi
tion or construction purposes" means
any form of financial assistance which
is intended in whole or in part for the
acquisition, construction, reconstruc
tion, repair, or improvement of any
publicly or privately owned building or
mobile home, and for any machinery,
equipment, fixtures, and furnishings
contained or to be contained therein,
and shall include the purchase or sub
sidization of mortgages or mortgage
loans but shall exclude assistance pur
suant to the Disaster Relief Act of
1974 other than assistance under such
Act in connection with a flood. It in
cludes only financial assistance insur
able under the Standard Flood Insur
ance Policy.

"Fir.~t-layer coverage" is the maxi
mum amount of structural and con
tents insurance coverage available
under the Emergency Program.

"Flood" or "Flooding" means:
(a) A general and temporary condi

tion of partial or complete inundation
of normally dry land areas from:

(1) The overflow of inland or tidal
waters.

(2) The unusual and rapid accumula
tion or runoff of surface waters from
any source.

(3) Mudslides (Le., mudflows) which
. are proximately caused or precipitated
by accumulations of water on or under
the ground.

<b) The collapse or subsidence of
land along the shore of a lake or other
body of water as a result of erosion or
undermining caused by waves or cur
rents of water exceeding anticipated
cyclical levels or suddenly caused by
an unusually high water level in a nat
ural body of water, accompanied by a
severe storm, or by an unanticipated
force of nature, such as .flash flood or
an abnormal tidal surge, or by some
similarly unusual and unforeseeable

event which resUlts in flooding as de
fined in (a)(1) of this section.

"Flood elevation detennination"
means a determination by the Asso
ciate Director of the water surface ele
vations of the base flood, that is, the
flood level that has a one percent or
greater chance of occurrence in any
given year.

"Flood elevation study" means an
examination, evaluation and determi
nation of flood hazards and, if appro
priate, corresponding water surface
elevations, or an examination, evalua
tion and determination of mudslide
(Le., mudflow) and/or flood-related
erosion hazards.

"Flood Hazard Boundary Map"
(FHBM) means an official map of a
community, issued by the Associate
Director, where the boundaries of the
flood, mudslide (i.e., mudflow) related
erosion areas having special hazards
have been designated as Zone A, M,
and/orE.

"Flood insurance" means the insur
ance coverage provided under the Pro
gram.

"Flood Insurance Rate Map"
(FIRM) means an official map of a
community, on which the Associate
Director has delineated both the spe
cial hazard areas and the risk premi
um zones applicable to the communi
ty.

"Flood Insurance Study" see "/lood
elevation study."

"Flood plain" or "/lood-prone area"
means any land area •susceptible to
being inundated by water from any
source (see definition of "flooding").

"Flood plain management" means
the operation of an overall program of
corrective and preventive measures for
reducing flood damage, including but
not limited to emergency preparedness
plans, flood control works and flood
plain management regulations.

"Flood plain management regula
tions" means zoning ordinances, subdi
vision regulations, building codes,
health regulations, special purpose or
dinances (such asa flood plain ordi
nance, grading ordinance and erosion
control ordinance) and other applica
tions of police power. The term de
scribes such state or local regulations,
in any combination thereof, which
provide standards for the purpose of
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flood damage prevention and reduc
tion.

"Flood protection system!o~'"means
those physical structural works for
which funds have been authorized, ap
propriated, and expended and· which
have been constructed specifically to
modify flooding in order to reduce the
extent of the area within a community
subject to a "special flood hazard" and
the extent of the depths ofassociateci
flooding. Such a system typically in
eludes hurricane tidal barriers, dams,
reservoirs, levees or dikes. These spe
cialized flood mociifying works are
those constructed in conformance
with sound engineeringstandarcis.

"Flood proofing" means anYcombi
nation of structural and non-structur
al additions,Chan;ges. Or a,djustme:nts
to structures which reduce or elimi
nate flood damage to real estate or im
proved real property, wl!l.ter apd sani
tary facilities, structures and their
contents.

"Flood-related erosion" means the
collapse or subsidence of land along
the shore of a lake or other body of
water as a result of undermining
caused by waves or currents of water
exceeding anticipated cyclical levels or
suddenly caused by an Unusually high
water level in a natural bpdy of water,
aCCOmpanied by a severe storm, or by
an unanticipated force of nature, such
as a flash flood or an abnormal .tidal
surge, or by some similarly unusual
and unforeseeable event Which results
in flooding.

"Flood-related erosion area" or
''flood-related erosion prone area"
means a land· area adjoining the shore
of a lake or other body of water, which
due to the composition of' the shore
line or bank and high wa.ter levels or
wind-driven currents, is likely to suffer
flood-related erosion damage.

"Flood-related erosion area manage
ment" means the operation of an over
all program of corrective and preven
tive measures for reducing flood-relat
ed erosion damage, including but not
limited to emergency preparedness
plans, flood-related erosion control
works, and flood plain management
regulations.

"Floodway"-see "regulatory !lood
way."

"Floodway encroachment lines"
mean the lines marking the limits of
flooaways on Federal, s.tate and local
flood plain maps.

"Freeboard" means a factor of safety
usually expressed in feet above a flood
level for purposes of flood plain man
agement. "Freeboard" tends to com
pensate for the many unknown factors
that could contribute to flood heights
greater than the height calcUlated for
a selected size flood and noodway con
ditions, such as wave action, bridge
openings, and the hYdrological effect
of urbanization of the watershed.

"General Counsel" means the Gen
eral Counsel of the Federal Emergen
cY Management Agency.

"HabitetbleFloor" means any floor
usable for living purposes, Which in
cludes working, sleeping, eating,cook
ing or recreation, or a combination
thereof. A floor used only for storage
purposes.is not a "Habitable Floor."

"Highest adjacent grade" means the
highest natural elevation of the
ground surface prior to construction
next to the prOpOsed walls ofl!l. struc
ture.

"Independent scientific body" means
a non-federal technical or scientific or
ganization involved in the study of
land use planning, flood plain manage
ment, hydrology,.geology, geography,
or any other related field ofstudy con
cerned with flooding.

"Insurance adjustment organiza
tion" means any organization or
person engaged in the business of ad
justing loss claims arising under the
Standard Flood Insurance Policy.

"Insurance company" or "insurer"
means any person or organization au
thorized to engage in the insurance
business under the laws of any State.

"Mangrove stand" means an assem
blage .of mangrove trees Which are
mostly low trees noted for a copious
development of interlacing adventi
tous roots above the ground and which
contain one or more of the following
species: Black mangrove (Avicennia
Nitida); red mangrove (Rhizophora
Mangle); white mangrove (Languncu
laria Racemosa); and buttonwood
(Conocarpus Erecta).

"Map" means the Flood Hazard
Boundary Map <FHBM) or the Flood
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Insurance Rate Map (FIRM) for a
community issued by the Agency.

"Mean sea level" means the average
height of the sea for all stages of the
tide.

"Mobile home" means a structure,
transportable in one or more sections,
which is built on a permanent chassis
and designed to be used with or with
out a permanent foundation when
connected to the required utilities. It
does not include recreational vehicles
or travel trailers. The term inclUdes.
but it is not limited to, the definition
of "mobile home" as set forth in regu
lations governing the Mobile Home
Safety and Construction Standards
Program (24 CFR 3282.7).

"Mobile home park or mobile home
subdivision "-,see "existing mobile
home park or mobile home subdivi
sion" or "new mobile home park or
mobile home subdivision. "

"Mudslide" (i.e., mud/low) describes
a condition where there is a river" flow
or inundation of liquid mud down a
hillside usually .as a result of .a dual
condition of loss of brush' cover, and
the subsequent accumulation of water
on or under the ground preceded by a
period of unusually heavy or sustained
rain. A mudslide (Le., mudflow) may
occur as a distinct phenomenon while
a landslide is in progress, and will be
recognized as such by the Administra
tor only if the mUdflow, and not the
landslide, is the proximate cause of
damage that occurs.

"Muds,lide (i.e., mud/low) area man
agement" means the operation of an
overall program of corrective and pre
ventive measures for reducing mUds
lide (i.e., mudflow) damage, including
but not limited to emergency prepar
edness plans, mudslide control works,
and flood plain.,management regula
tions.

"Mudslide (i.e., mUd/low) prone
area" means an area with land sur
faces and slopes of unconsolidated ma··
terial where the history, geology and
climate indicate a potential for mud
flow.

"New construction" means, for the
purpose of determining insurance
rates, structures for which the "start
of construction" commenced on or
after the effective date of an initial
FIRM or after December 31, 1974,

whichever is later. For flood plain
management purposes, "new construc
tion" means structures for which the
"start of construction" commenced on
or after the effective date of a flood
plain management regulation adopted
by a community.

"New mobile home park or mobile
home subdivision" means a parcel (or
contiguous parcels) of land divided
into two or more mobile home, lots for
rent or sale for which the construction
of facilities for servicing the lot on
which the mobile home is to be affixed
(including at a minimum, the installa
tion of utilities, either final site grad
ing or the pouring of concrete pads,
and the construction of streets) is
completed on or after the effective
dateo! flood plain management regu
lations adopted by a community.

"1 OO-year /loOd" see "base flood. "
"Participating community, " also

known as an "eligible community,"
means a community in which the As
sociate Director has authorized the
sale of flood insurance.

"Person" includes any individual or
group of individuals, corporation, part
nership, association, or any other
entity, including State and local gov
ernments and agencies.

"Policy" means the Standard Flood
Insurance Policy.

"Premium." means the total premi
um payable by the insured for the cov
erage or coverages proVided 1L.'1der the
policy. The calCUlation of the premi
um may be based upon either chargea
ble rates or risk premium rates, or a
combination of both.

"Principally above ground" means
that at least 51 percent of the actual
cash value of the structure, less land
value, is above ground.

"Program" means the National
Flood Insurance Program authorized
by 42 U.S.C. 4001-4128.

"Project cost" means the total finan
cial cost ofa flood protection system
(including design, land acquisition,
construction, fees, overhead, and prof
its), unless the Federal Insurance As
sociate Director determines a given
"cost" not to be a part of such project
cost.

"Regular Program" means the Pro
gram authorized by the Act under
which risk premium rates are required
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for the first half of available coverage
(also known as "first layer''r11cov;erage)
for all new construction and substan
tial improvements started on or after
the effective date of the FIRM. or
after December 31, 1974, for FIRM's
effective on or before that date. All
buildings, the construction of Whi<;h
started before the effective date of the
FIRM, or before January 1, 1975, for
FIRMs effectivebeIore that date, are
eligible for first layer coverage at
either SUbsidized rates or risk premi
umrates, whichever are lower. Re
gardless of date of construction, risk
premium rates are always required for
the second layer coverage and such
coverage is offered only after the As·
socia.te OirectQr has cOntl'leted a. risk
stUdY for the community.

"Regulatory floodway" means the
channel of a river or other water
course and the adjacent land areas
that must be reserved in order to dis
charge the base flood without cumula
tively increasing the water surface ele
vation more than a designated height.

"Risk premium rates" .mean those
rates established by the Administrator
pursuant to individual community
studies and investigations which .are
undertaken to provide flood insurance
in accordance with Section 1307 of the
Act and the accepted actuarial princi
ples. "Risk premium rates" include
provisions for operating costs and al
lowances.

"Riverine" means relating to,
formed by. or resembling a river (in
cluding tributaries). stream, brook,
etc.

"Sand dunes" mean naturally occur
ring accumUlations of sand in ridges or
mounds landWard of the beach.

"Scientifically incorrect". The
methodology<les) andlorassumptions
which have been utilized are inappro
priate for the physical processes being
evaluated or are otherwise erroneous.

"Second layer coverage" means an
additional limit of coverage equal to
the amounts made available under the
Emergency Program, and made availa
ble under the Regular Program.

"Servicing company" means a corpo
ration, partnership, association, or any
other organized entity which contracts
with the Federal Insurance Adminis
tration to service insurance policies

under the National Flood Insurance
.;.\P.rqgr-am for a particular area.

"Sheet flow area"-see "area of shal
low floodir~g."

"Special hazard area" means an area
having special flood, mudslide (Le.,
mudflow) and/or flood-related erosion
hazards, and shown on anFHBM or
FIRM as Zone A, AO, AI-99, AH, VO,
VI~30. M or E.

"Standard Flood Insurance Policy"
means the flood insurance policy
issued by the Federal Insurance Ad
ministrator, or an insurer pursuant to
an arrangement with the Administra
tor pursuant to Federal statutes and
regulations.

"Start of construction" means for
flood plain management purposes the
first placement of permanent con
struction of a structure (other than a
mobile home) on a site, such as the
pouring of slabs or footings or any
work beyond the stage of excavation.
Permanent construction does not in
clude land preparation, such as clear
ing, grading, and filling; nor does it in
clude the installation of streets and/or
walkWays; nor does it include excava
tionfora basement, footings, piers or
foundations or the erection of tempo
rary forms; nor does it include the in
stallation on the property of accessory
buildings, such as garages or sheds not
occupied as dwelling units or not as
part of the main structure. For a
structure (other than a mobile home)
without a basement or poured foot
ings, the "start of construction" in
cludes the first permanent framing or
assembly of the structure or any part
thereof on its piling or foundation.
For mobile homes not within a mobile
home park or mobile home subdivi
sion, "start of construction" means the
affixing of the mobile home to its per
manent site. For mobile homes within
mobile home parks or mobile home
subdivisions. "start of construction" is
the date on which the construction of
facilities for servicing the site on
Which the mobile home is to be affixed
<including, at a minimum, the con
struction of streets, either final site
grading or the pouring of concrete
pads, and installation of utilities) is
completed. "Start of construction," for
insurance purposes (for other than
new construction or sUbstantial im-
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provements under the Coastal Barrier
Resources Act [Pub. L. 97-348]) in
cludes substantial improvement and
means the date the building permit
was issued, provided the actual start of
construction, repair, reconstruction, or
improvement was within 180 days of
the permit date. Also, add .after the
definition of "Eligible community" the
following definition: "Elevated Build
ing" for insurance purposes, means a
non-basement building which was ini
tially designed or built to have the
bottom of the lowest floor beam (or
equivalent floor support> above the
grounct level by extended wall founda
tions, shear walls, posts, piers, pilings
or columns such that there would be
air space between the lowest floor
beam and the ground.

"State" means any State, the Dis
trict of Columbia, the territories and
possessions of the United States, the
Commonwealth of Puerto Rico, and
the Trust Territory of the Pacific Is
lands.

"State coordinating agency" means
the agency of the state government, or
other office designated by the Gover
nor of the state or by state statute at
the request of the Associate Director
to assist in the implementation of the
National Flood Insurance Program in
that state.

"Storm cellar" means a space below
grade used to accommodate occupants
of the structure and emergency sup
plies as allleans of temporary shelter
against severe tornadO or similar wind
storm activity.

"Structure" means, for flood plain
management purposes, a walled and
roofed building, including a gas or
liquid- storage tank, that is principally
above ground, as well as a mobile
home. "Structure" for insurance cov
erage purposes, means a walled and
roofed building, other thana gas or
liquid storage tank, that is principally
above ground and affixed to a perma
nent site, as well as a mobile home on
foundation. For the latter purpose,
the term includes a building While in
the course of construction, alteration
or repair, but does not include build
ing materials or supplies intended for
use in such construction, alteration or
repair, unless such materials or sup-

plies are within an enclosed building
on the premises.

"Subsidized rates" mean the rates
established by the Administrator in
volving in ,the aggregate a subsidiza
tion by the Federal Government.

"Substantial improvement" means
any repair, reconstruction, or improve
ment of a structure, the cost of which
equals or exceeds 50 percent of the
market value of the structure either,
(a) before the improvement or repair
is started, or (b) if the structure has
been damaged, and is being restored,
before. the damage occurred. For the
purposes of this definition "substan
tial improvement" is considered to
occur when the first alteration of any
wall, ceiling, floor, or other structural
part of the building commences,
whether or not that alteration affects
the extemaldimensions· of the struc
ture. The term does not,however. in
clude either (1) any project for im
provement of a structure to comply
with existing state or local health,
sanitary,orsafety cocte specifications
which are solely necessary to assure
safe living conditions or (2) any alter
ation of a structure listed on the Na
tional Register of Historic Places or a
State Inventory of Historic Places.

"Technically incorrect". The
methodology<iesJ utilized has been er
roneously applied due tomathemat
ical or measurement error, changed
physical conditions, or insufficient
quantity or quality of input data.

"Variance" means a grant of relief
by a community from the terms of a
flood plain management regulation.

"Water surface elevation" means the
projected heights in relation to Mean
Sea Level reached by floods of various
magnitudes and frequencies in the
flood plains of coastal or riverine
areas.
(National Flood Insurance Act of 1968 <Title
XIII of the Housing and Urban Develop
ment Act of 1968>. effective January 28.
1969 <33 li'R 17804, November 28, 1968>, as
amended (42 U.S.C. 4001-4128>; and Secre
tary's delegation of authority to Federal In
surance Administrator, 34FR 2680, Febru·
ary 27. 1969. as amended (39 FR 2787, Janu
ary 24. 1974); Reorganization Plan No.3 of
1978 <43 FR 4194:3); E.O. 12127, dated March
31.1979 (44 FR 19367»
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[41 FR 46968, Oct. 26. 1976. as amended at
43 Fa '7140. Feb. 17. 1978. Redesignated at
44 FR 311'7'7. May 31. 1979. and amended at
46 FR 1274. Jan. 6. 1981; 47 FR 43061. Sept.
30, 1982; 48 FR 31644, July 11. 1983; 48 FR
39068. Aug. 29. 1983; 48 FR44543 and 44552.
Sept. 29.1983]

§ 59.2 Description of program.
(a) The National Flood Insurance

Act of 1968 was enacted 'by Title XIII
of the Housing and Urban Develop
ment Act of 1968 <Pub. L.90-448,
August 1, 1968) to provide previously
unavailable flood insurance protection
to property owners in flood-prone
areas. Mudslide <as defined in §59.1)
protection was added to the Program
bY the Housing and Urban Develop
ment Act of 1969 (Pub. L. 91-152, De
cember 24. 1969), Flood-related erosion
(as defined in § 59.1) protection was
added to the Program by the Flood
Disaster Protection Act of 1973 <Pub.
L. 93-234, December 31, 1973). 'I'he
Flood Disaster Protection Act of 1973
requires the purchase of flood insur
ance on and after March 2, 1974. as a
condition of receiving anY form of
Federal or federally-related financial
assistance for acqUisition orconstruc
tionpurposeswith respect to insurable
buildings and mobile homes within an
identified special flood, mudslide (i.e.,
mUdflow>, or floQd~related erosion
hazard area that is located within any
community participating in the· Pro
gram. The Act also requires that on
and after July I, 1975, or one year
after a community has been formally
notified by the Associate Director of
its identification as community con
taining one or more special flood,
mudslide (i.e.• mudflow), or flood-re
lated erosion hazard areas, no such
Federal financial assistance, shall be
provided within such an area unless
the community in which the area is lo
cated is then participating in the Pro
gram. subject to certain exceptions.
See FIA published Guidelines at
§ 59.4<c).

<b) To qualify for the sale of federal
ly-subsidized flood insurance a com
munity must adopt and submit to the
Associate Director as part of.its appli
cation. flood plain management regu
lations, satisfying at a minimum the
criteria set forth at Part 60 of this
subchapter. designed to reduce or

avoid future floo~, mudslide (i.e., mud
fl0'W) orgood-related erosion damages.
TneSe'regulations must include effec
tive enforcement provisions.

(c) Minimum requirements for ade
quate flood plain management regula
tions are set forth in § 60.3 for flood
prone areas, in § 60.4 for mudslide (Le.,
mudflow) areas and i11.§ 60.5 for flood
related erosion areas. Those applicable
requirements and standards are based
on the amount of technical informa
tion available to the community.
(National Flood Insurance Act of 1968 (Title
XIII of the Housing and Urban Develop
ment Act of 1968>, effective January 28.
1969 (33 FR17804, November 28. 1968>. as
amended <42 U.S.C. 4001-412$); and Secre
tary's delega.tionof authority to Federal In
surance AdmInistrator. 34 FR 266Q, F~bru

arY 27. 1969. asatnended <39 ffi 2787, Janu
ary 24. 19'74)>
[41 FR 46968. Oct. 26. 1976, as amended at
43 FR '7l40, Feb. 17. 1978. Redesignated at
44 FR 3117'7. MaY 31, 19'79. and amended a.t
48 FR 44552. Sept. 29. 1983]

§ 59.3 Emergency program.
The 1968 Act required a risk studY

to be undertaken for eachcomtnunity
before it could become ellgiblefor the
sale of flQod insurance. Since this re
quirementresulted in a delay in pro
viding insurance, the Congress, in sec
tion 408 of the Housing and Urban De
velopment Act of 1969 (Pub. L. 91-152,
December 24, 1969), established an
Emergency Flood Insurance Program
as a new Section 1336 of the National
Flood Insurance Act (42 U.S.C. 4056)
to permit the early sale of insurance in
flood-prone communities. The emer
gency program does not affect the re
quirement that a community must
adopt adequate flood plain manage
ment regulations pursuant to Part 60
of this subchapter but permits insur
ance to be sold before a study is con
ducted to determine risk prem1um
.rates for the community. The program
still requires upon the effective date of
a FIRM the charging of risk premium
rates for all new construction and sub
stantial improvements and for higher
limits of coverage for existing struc
tures.
(National F'lood Insurance Act of 1968 (Title
XIII of the Housing and Urban Develop
ment Act of 1968>. effective January 28.
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1969 <33 FR 17804. November 28. 1968>. as
amended <42 U.S.C. 4001-4128>; and Secre
tary's delegation of authority to Federal In
SUrance Administrator. 34 FR2680. Febru
ary 27. 1969. as amended <39 FR 2787. Janu
ary 24. 1974»
[43 FR 7140. Feb. 17. 1978. Redesignated at
44 FR 31177. May 31. 1979. and amended at
48 FR 44543. Sept. 29. 1983]

§ 59.4 References.

(a) The following are statutory ref
erences for the National Flood Insur
ance Program. under which these reg
ulations are issued:

(1) National Flood Insurance Act of
1968 (Title XIII of the Housing and
Urban Development Act of 1968). Pub.
L. 90-448. approved August 1. 1968. 42
U.S.C. 4001 et seq.

(2) Housing and Urban Development
.Act of 1969 (Pub. L. 91-152. approved
December 24. 1969).

(3) Flood Disaster Protection Act of
1973 (87 Stat. 980). Pub. L. 93-234. ap
proved December·3l. 1973.

(4) Section 816 of the Housing and
Community Development Act of 1974
(87 Stat. 975), Pub. L. 93-383, ap
proved August 22. 1974.

(5) Pub. L. 5-128 (effective October
12, 1977).

(6) The above statutes are included
in 42 U.S.C. 4001 et seq.

(b) The following are references rel
evant to the National Flood Insurance
Program:

(1) ·Executive Order 11988 (Flood
plain Management, dated May 24,
1977 (42 FR 26951, May 25, 1977».

(2) The Flood Control Act of 1960
(Pub. L. 86-645).

(3) Title II, section 314 01 Title III
and section 406 of Title IV of the Dis
aster Relief Act of 1974 (Pub. L. 93
288).

(4) Coastal Zone Management Act
(Pub. L. 92-583), as amended Pub. L.
94-370.

(5) Water Resources Planning Act
<Pub, L. 89-90), as amended Pub L. 94
112 (October 16, 1975).

(6) Title I. National Environmental
Policy Act (Pub. L. 91-190).

(7) Land and Water Conservation
Fund Act (Pub.L. 89-578). and subse
quent amendments thereto.

(8) Water Resources Council, Princi
pals and Standards for Planning,
Water and Related Land Resources

<38 FR 24778-24869. September 10,
1973),

(9) Executive Order 11593 (Protec
tion and Enchancement of the Cultur
al Environment>. dated May 13. 1971
(,36 FR 8921, May 15, 1971).

(10) 89th Cong.• 2nd Session. H.D.
465.

(11) Required land use element for
comprehensive planning assistance
under section 701 of the Housing Act
of 1954. as amended by· the Housing
and Community Development Act of
1974 <24 CFR 600.72).

(12) Executive Order 11990 (Protec
tion of Wetlands, dated May 24. 1977
(42 FR 26951, May 25, 1977».

(13) Water Resources Council (Guid-.
ance for Floodplain Management) (42
FR 52590, September 30, 1977).

(l4)Unified National Program for
Floodplain Management of the United
States Water Resources Council, July
1976.

(c) The following reference guide
lines represent the vieWs of the Feder
al Insurance Administration With re
spect to the mandatory purchase of
flood insurance under section 102 of
the Flood Disaster Protection Act of
1973: MandatOrY Purchase of Flood
Insurance Guidelines (39 FR 26186
26193, July 17, 1974; 40 FR 16710,
April 14. 1975; 40 FR 54277-54278. No
vember 21, 1975; and 41 FR 2426. Jan
uary 16. 1976).

<National Flood Insurance Act of 1968 <Title
XIII of the Housing and Urban Develop
ment Act of 1968>, effective January 28,
1969 <33 FR 17804, November 28, 1968>. as
amended <42 U.S.C. 4001-4128>; and Secre
tary's delegation of authority to Federal In
surance Administrator.• 34 FR 2680. Febru
ary 27. 1969. as amended (39 1'lR 2787, Janu
ary 24, 1974»
(41 FR 46968. Oct. 26, 1976. as amended at
43 FR 7140. Feb. 17. 1978. Redesignated at
44 FR 31177. May 31.1979]

Subpart a.....EligibUity Requirements

§ 59.21 Purpose of subpart.

This subpart lists actions that must
be taken .by a community to become
eligible and to remain eligible for the
Program.
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§ 59.22 Prerequisites fol' the sale of flood
insurance.

(a) To qualify for flood insurance
availability a community shall. apply
for the entire area within its jurisdic
tion, and shall submit:

(1) Copies of legislative and execu
tive actions indicating a local need for
flood insuranceancl an explicit desire
to participate in the National Plood
Insurance Program;

(2) Citations to State and local stat
utes and ordinances authorizing a.c
tions regulating land use and copies of
the local laws and regulations cited;

(3) A copy of the flood plain mana
agement regulations the community
has aclopted to meet the requirements
of §§ 60.3, 60.4 and/or § GO.50t this
SUbChapter. This submission shall in..
elude copies of any zoning, building,
and subdivision regulations, health
codes, special purpose ordinances
(such as a. flood plain ordinance, grad
ing ordinance, or flood-related erosion
control ordinance), and any other cor
rective and preventive measures en
acted to i"educeor pteventflood,
mUdslide <i.e., mUdflow) or flood~rela.t
ed erosion damage;

(4) A list of the incorporated-com
munities Within thea.pplicant's bound·
aries;

<5> Estimates rela.ting to the commu
nity as a whole and to the flood, muds
lide (Le., mudflow) and flood-related
erosion prone areas concerning:

(i) Population;
<it) Number of one to four family

residences;
<iii) Number of small businesses; and
(iv) Number of all other structures.
(6) Address ofa local repository,

such as a municipal building, Where
the Flood Hazard Boundary Maps
<}i'HBM's) and Flood Insurance Rate
Maps (FIRM's) will be made available
for public inspection;

(7) A summary of any State or Fed
eral activities With respect to flood
plain, mudslide (i.e., mudflow) or
flood-related erosion area manage
ment within the community, such as
federally-funded flood control projects
and State-administered flood plain
management regulations;

(8) A commitment to recognize and
duly evaluate flood, mudslide (Le.,
mudflow) and/or flood-related erosion

hazards in all official actions in the
area.s >having special flood, mudslide
(Le., mudflow) and/or flood-related
erosion hazards and to take such other
official action reasonably necessary to
carry out the objectives of the pro
gram; and

(9) A commitment to:
(i) Assist the Associate Director at

his/her request, in his/her delineation
of the limits of the areas having· spe
cial flood, mudslide (i.e., mudflow) or
flood-related erosion hazards;

(ii) Provide such information con
cerning present uses and occupancy of
the flood plain, mudslide (i.e., mud
floW) or flood·re1ated erosion areas as
the Administrator and the Associate
Director ma.y request; .

<iii) Maintain for public iI'lSpection
and furnish upon request. for the de
termination .of applicable flood insur
ance risk premium rates within all
areas having special flood hazards
identified on aFHBM or FU~M, any
certificates of flood-proofing, and in
formation on the elevation <in relation
to mean sea level) of the level of the
lowest. habitable floor (in<:ludin~ base
ment it habitable> of all new otsUb
stantiallyimproved structutes,anq in
cludewhether or not such structures
con.tain a·basement, and if the .strnc
ture has· been floodproofed, the eleva
tion (in relation to mean sea leveBto
which· the structure was floodproofed;

(iv) Cooperate with Federal, State,
and local agencies and private firms
which undertake to studY, survey,
map, and identify flood plain, muds..
lide (i.e., mudflow) or flood-related
erosion areas, and cooperate with
neighboring communities with respect
to the management of adjoining flood
plain, mudslide (i.e.,mud!loW) and/or
flood-related erosion areas in order to
prevent aggravation of existing haz·
ards;

(v) Upon occurrence, notify the As
sociate Director in writing Whenever
the boandaries of the community have
been modified by annexation or the
community has otherwise assumed or
no longer has authority to adopt and
enforce flood plain management regu
lations for a particular area. In order
that all FHBM's and FIRM's accurate
ly represent the community's bound
aries, include. within such notification
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a copy of a map of the community
suitable for reproduction, clearly de
lineating the new corporate limits or
new area for which the community
has assumed or relinquished flood
plain management ,regUlatory authori
ty.

(b) An applicant shall legislatively:
(1) Appoint or designate the agency

or official with the responsibility, au
thoritY,and means to implement the
commitments made in paragraph (a)
of this section, and

(2) Designate the official responsible
to submit an annual report to the As
sociate Director concerning the com
munity partiCipation in the Program
including, but not limited to the devel
opment and implementation of flood
plain management regulations.

(c) The documents required by para
graph (a) of this section and evidence
of the actions. required by'paragraph
(b> of this section shall be submitted
to the Federal .Emergency Manage
ment Agency, Washington DC 20472.
[41 FR 46968, Oct. 26, 1976. Redesignated at
44 FR3117'1. May 31, 1979 and amended at
48 FR 29318. June 24, 1983; 48FR 44543 and
44552. Sept. 29.1983]

§ 59.23 Priorities for the sale of flood in
surance under the l'egularpl'ogram.

Flood-prone, mudslide (Le., mud
flow) and flood~related erosion prone
communities are placed ona register

, of areas eligible for ratemaking studies
and then selected from this register
for ratemaking stUdies on the basis of
the·following considerations-

(a) Recommendations of State offi
cials;

(b) Location of community and ur
gency of need for flood insurance;

(c) Population of community and in
tensity of existing or proposed devel
opment of the flood plain, the mud
slide (i.e., mudflow) and the flood-re
lated erosion area;

(d) Availability of information on
the community with respect to its
flood, mudslide (Le.• mudflow) and
flood-related erosion characteristics
and previous losses;

(e) Extent of State and local prog
ress in flood plain. mudslide <Le., mud
flow) area and flood-related erosion
area management. including adoption
of flood plain management regulations

consistent with related ongoing pro
grams in the area.

§ 59.24 Suspension of community eligibil
ity.

(a) A community eligible for the sale
of flood insurance shall be subject to
suspension from the Program for fail
ing to sUbmit copies of adequate flood
plain management regUlations meet
ing the minimum requirements of
paragraphs (b), (c). (d) or (e) of § 60.3
or paragraph <b> of § 60.4 or § 60.5,
within six months from the date the
Associate. Director provides the data
upon which the flood plain regulations
for the applicable paragraph shall be
based. Where there has not been any
SUbmission by the community. the As
sociate Director shall notify the com
munity that 90 days remain in the six
month period in order to submit ade
quate flood pla.in management regula
tions. Where there has been an inad
equate submission. the Associate Di
rector shall notify the community of
the specific deficiencies in its submit
ted flood plain management regula
tions and inform the community of
the amount of time remaining within
the six month period. If. subsequently.
copies of adequate flood plain manage
ment regulations are not received by
the Associate Director, he shall, no
later than 30 days before the expira
tion of the original six month period.
provide written not.ice to the commu
nity and to the state and assure publi
c.ation in the FEDgRAL REGISTER under
Part 64 of this subchapter, of the com
munity's loss of eligibility for the sale
of flood insurance. such suspension to
become effective upon the expiration
of the six month period. Should the
community remedy the defect and the
Associate Director receive copies of
adequate flood plain management reg
ulations within the notice period. the
suspension notice shall be rescinded
by the Associate Director. If the Asso
ciate Director receives notice from the
State that it has enacted adequate
flood plain management regulations
for the community within the notice
period, the suspension notice shall be
rescinded by the Associate Director.
The community's eligibility shall
remain terminated after suspension
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until copies of adequate flood plain
management regulat~onshave ·q~ep;re

ceived and approved by. the Associate
Director.

<b) A community eligible for the sale
of flood insurance which fails to a.de
quately enforce or repeals its flood
plain management regulations meet
ing the minimum requirements set
forth in §§ 60.3, 60.4 or § 60.5 shall be
subject to suspension of its Program
eligibility. Under such circumstances,
the Associate Director shall grant the
community 30 days in which to show
caUse why it should not. be suspended.
The Associate Director may conduct a
hearing before commencing suspensive
acti()rt. !fa community is to be sus
pended, the Associate Director shall
inform it upon 30 days prior written
notice and publication in the FEDERAL
REGISTER under Part 64' of this sub
chapter of its loss of eligibility for the
sale of flood insurance. In the event of
impending suspension, the Associate
Director shall issue a press release to
the local media e"plaining the reasons
and effects of the suspension. The
community's eligibility shall only be
reinstated by the Associate Director
upon his receiptofa local legislative
or executive measure reaffirming the
comm.unity's formal intent to ade
quately enforce the flood plain man
agement regulations adopted in com
pliance With the requirements of this
subpart, togetber with evidence' of
action taken by the community to ab
rogate, to the maximum extent possi
ble, the action(s) which caused the
suspension. In such cases, the Asso
ciate Director, in order to evaluate the
community's Performance under the
terms of its submission, may either
conditionally reinstate the communi
ty's eligibility or Withhold reinstate
ment for a period not to exceed one
year from the date of his receipt of
the submission.

(c) The Administrator shall prompt
ly notify the servicing agent and any
insurers issuing flood insurance pursu
ant to an arrangement with the Ad
ministrator of those communities
whose eligibility has been suspended.
Flood insurance shall not be sold or re
newed in any suspended community.
Policies sold or renewed within a com
munity during a period of ineligibility

are deemed to be voidable by the Ad
miIlistra.tor whether or not the parties
to' safe Of renewal had actual notice of
the ineligibility.
(41 PH 46968. Oct. 26. 1976. Redesignated at
44 PH 3117'7. May 31, 1979. and amended at
48 FR 44543 and 44552. Sept. 29. 1983]

PART 60-CRJTERIA FOR LAND
MANAGEMENT AND USE

Subpart A-Requirements for Flood Plain
Management Regulations

Sec.
60.1 Purpose of subpart.
60.2 Minimum compliance with flood plain

management criteria.
60.3 Flood plain mana.gement criteria for

flood-prone areas.
60.4 F'lood pla.in management criteria for

mudslide <i.e.. mudflow) -prone areas.
60.5 Flood plain mana.gement criteria for

flood-related erosion-prone areas.
60.6 Variances and exceptions.
60.7 Revisions of criteria for flood plain

management regUlations.
60.8 Definitions.

Subpart B-Requirements for State flood Plain
Mana,gernent Regulath:ms

60.11 PurJ:>oseof this SUbpart.
60.12 Flood plain managE'mentcriteria for

State-owned properties in special hazard
areas.

60.13 Noncompliance.

Subpart C-Additional Considerations in Man..
agingFlood..Prone, Mudslide (i.e., Mudflow)..
Prone, and Flood..Related Erosion..Prone
Areas

60.21 Purpose of this subpart.
60.22 Planning considerations for flood

prone areas.
60.23 Planning considerations for mUdslide

<i.e., mudflow)-prone areas.
60.24 Planning considerations for flood-re

lated erosion-prone areas.
60.25 State coordination.
60.26 Local coordination.

AUTHORITY: Sec. 7<d), 79 Stat. 670: 42
U.S.C. 3535<d); Sec. 1306, 82 Stat. 575; 42
U.S.C. 4013; Sec. 1361,82 Stat. 587; 42 U.S.C.
4102; Reorganization Plan No. 3 of 1978 (43
FR 41943) and Executive Order 12127, dated
March 31, 1979 <44 FR 19367) and delega
tion of authority to Federal Insurance Ad
ministrator <44 1''R 20963).

SOURCE: 41 FR 46975. Oct. 26. 1976, unless
otherwise noted. Redesignated at 44 FR
31177. May 31. 1979.
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Subpart A-Requirements for Flood
Plain Management Regulations

§ 60.1 Purpose of subpart.
(a) The Act provides that flood in

surance shall not be sold or renewed
under the program within a communi
ty. unless the community has adopted
a4equate flood plain management reg
ulations consistent with Federal crite
ria. Responsibility for establishing
such criteria is delegated to the Asso
ciate Director.

(b) This subpart sets forth the crite
ria developed in accordance with the
Act by which the Associate Director
will determine the a4equacyof a com
munity's flood plain management reg
ulations. These regulations must be le
gally-enforceable, applied uniformly
throughout thecomrnunity to all pri
vately and publiclY owned land within
flood-prone. mudslide(Le., mudflow)
or flood-related erosion areas, and the
community must provide that the reg
ulations take precedence over any less
restrictive conflicting local laws, ordin
ances or codes. Except as otherwise
provided in § 60.6, the adequacy of
such regulations shall be determined
on the basis of the standards set forth
in § 60.3 for flood~prone areas, § 60.4
for mu4slide areas and § 60.5 for flood
related erosion areas.

(c) Nothing in this subpart shall be
construed .as modifying or replacing
the general requirement that all eligi
ble communities must take into ac
count flood, mudslide <i.e., mudflow)
and flood-related erosion hazards, to
the extent that they are known, in all
official actions relating to land man
agement and use.

(d) The criteria set forth in this sub
part are minimum standards for the
adoption of flood plain management
regUlations by flood~prone, mudslide
(Le.. mUdflow)~prone and flood-related
erosion:.prone communities. Any com
munity may exceed the minimum cri
teria under this part by adopting more
comprehensive flood plain· manage
ment regulations utilizing the stand
ards such as contained in Subpart C of
this part. In some instances. communi
tyofficials may have access to infor
mation or knowledge of conditions
that require, particularly for human
safety, higher standards than the

minimum criteria set forth in Subpart
A of this part. Therefore. any flood
plain management regulations adopt
ed by a State or a community which
are more restrictive than the criteria
set forth in this part are encouraged
and shall take precedence.
[41 FR 46975, Oct. 26, 1976. Redesignated a.t
44 FR 31177. May 31. 1979. and amended at
48 FR 44552. Sept. 29, 1983]

§ 60.2 Minimum compliance with flood
plain management. criteria.

(a) A flood-prone community apply
ing for flood· insurance eligibility shall
meet the standards of§ 60.3(80) in
order to become eligible if a FHBM
has not been issued for the community
at the time of application. Thereafter,
the community wHlbegivena period
of six months from the date the Asso
ciate Director provides the data set
forth in § 60.3 (b). (c), (d), or (e) in
which to meet the requirements of the
applicable paragraPh. If a community
has received a FHBM, but has not yet
applie4 for Program eligibility, the
community shall apply for eligibility
directly under the standards set forth
in§ 60.3(b). Thereafter, the communi
ty will be given a pe.riod of six months
from the date the Associate Director
provides the data set forth in § 60.3
(c), (d), or (e) in which to meet the re
quirements of the applicable para
graph.

(b) A mudsli4e (Le., mUdflow)~prone

community applying for flood insur
ance eligibility .shall meet the stand
ards of § 60.4(a) to become eligible.
Thereafter, the community will be
given ·a period of six months from the
date the mudslide (Le., mudflow) areas
having special· mUdslide hazards are
delineated in which to meet the re
quirements of §60.4(b).

(c) A flood-related erosion-prone
community applying for flood insur
ance eligibility shall meet the stand
ards of § 60.5(80) to become eligible.
Thereafter, the community will be
given a period ·of six months from the
date the flood-related erosion areas
having special erosion hazards are de~

lineated in Which to meet the require~

ments of § 60.5(b).
(d) Communities identified in Part

65 of this subchapter as containing
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more than one type of hazard (e.g.,
any combination of speciali<f189d,
mudslide £i.e., mudflow), and flood-re
lated erosion hazard areas) shall adopt
flood plain management regUlations
for each type of hazard consistent
with the requirements of§§60.3, 60.4
and 60.5.

(e) Local floodplain management
regulations may be submitted to the
State Coordinating Agency designated
pursuant to § 60.25 for its advice and
concurrence. The submission to the
State shall clearly describe proposed
enforcement procedures.

(f) The community official responsi
blefor submitting annual reports to
the Associate Director pursuant to
§59.22(b)(2)of this SUbChapter shall
also submit copies of each annual
report to any State Coordinating
Agency.

Cg) A community shall assure that
its comprehensive plan is consisten~

With the flood plain management ob
jectives of this part.

<h) The community shall adopt and
enforce floodplain management re.gu
lations based on data provided by the
Associate Director. Withoutpl'iorap
proval of the Associate Director. the
community shall not adopt and en
force flood plain management regula
tions based upon modified data re
flecting natural or man-made physical
changes.
[41 FR 46975, Oct. 26, 1976. Redesignated at
44 FR 31177, May 31, 1979, and amended at
48 FR 29318, June 24, 1983; 48 FR 44552,
Sept. 29, 19831

§ 60.3 Flood plain management criteria
for flood-prone areas.

The Associate Director will provide
the data upon which flood plain man
agement regulations shall be based. If
the Associate Director has not pro
vided sufficient data to furnish a basis
for these regulations in a particular
community, the community shall
obtain, review and reasonably utilize
data available from other Federal,
State or other sources pending receipt
of data from the Associate Director.
However, when special flood hazard
area designations and water surface
elevations have been furnished by the
Associate Director, they shall apply.
The symbols defining such special

flood hazard designations are set forth
iI)§p~..~ of this subchapter. In all
ca.~es the minimum requirements gov
erning the adequacy of the flood plain
management regulations for flood
prone areas adopted by a particular
community depend on the amount of
technical data formally provided to
the community by the Associate Direc
tor. Minimum standards for communi
ties are as follows:

(a) When the Associate Director has
not defined the special flood hazard
areas within a community, has not
provided water surface elevation data,
and has not provided sufficient data to
identify the floodWaY or coastal high
hazard area, but the community has
indicated the presence of such hazards
bY submitting an application to par
ticipate in the Program, the communi
ty shall:

(1) Require permits for all prOposed
construction or other development in
the community, including the place
ment of mobile homes, so that it may
determine whether such construction
or other development is proposed
within fIood-proneareas;

(2) Review proposed development to
assure that all necessary permits have
been received from thosegovemmen~

tal agencies from which approval is re
quired by Federal or State law, includ
ing section 404 of the Federal Water
Pollution Control Act Amendments of
1972, 33 U.S.C. 1334; .

(3) Review all permit applications to
determine whether proposed building
sites will be reasonably safe from
flooding. If a proposed building site is
in a flood-prone area, all new construc
tion and substantial improvements (in
clUding the placement of prefabricat
ed buildings and mobile homes) shall
(i) be designed (or modified) and ade
quately anchored to prevent flotation.
collapse, or lateral movement of the
structure, (in be constructed with ma
terials and utility equipment resistant
to flood damage, and (iii) be construct
ed by methods and practices that
minimize flood damage;

(4) Review subdivision proposals and
other proposed new development to
determine whether such proposals will
be reasonably safe from flooding. If a
subdivision proposal or other proposed
new development is in a flood-prone
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area, any such proposals shall be re
viewed to assure that (i)allsuch pro
posals are consistent with the need to
minimize flood damage within the
flood-prone area, <ii) all public utilities
and facilities, such as sewer, gas, elec
trical, and water systems are located
and constructed to minimize or elimi
nate flood damage, and (iii) adequate
drainage is provided to reduce expo
sure to flood hazards;

(5) Require within flood-prone areas
new and replacement water supply
systems to be designed to minimize or
eliminate infiltration of flood waters
into the systems; and

(6) Require within flood-prone areas
(i) new and replacement sanitary
sewage systems to be designed to mini
mizeor eliminate infiltration of flood
waters into the systems and discharges
from the systems into flood waters
and (ii) onsite waste dispOsal systems
to be located to avoid impairment to
them or contamination from them
during flooding.

(b) When the Associate Director has
designated areas of special flood haz
ards (A zones) by the pUblication of a
community's FHBM, but has neither
produced water surface elevation data
nor identified a floodwayor coastal
high hazard area, the community
shall:

(1) Require permits for all proposed
construction and other developments
inclUding the placement of mobile
homes. within Zone A on the commu
nity'sFHBM;

(2) Require the application of the
standards in paragraphs (a) (2), (3),
(4), (5) and (6) of this section to devel
opment within Zone A on the commu
nity's FHBM;

(3) Require that all subdivision pro
posals and other proposed new devel
opments greater than 50 lots or 5
acres, whichever is the lesser, include
within such proposals base flood eleva
tion data;

(4) Obtain, review. and reasonably
utilize any base flood elevation data
available from a Federal, State, or
other source, until such other data has
been provided by the Associate Direc
tor, as criteria for requiringthat(i) all
new construction and substantial· im
provements of residential structures
have the lowest floor (including base-

ment) elevated to or above the base
flood level and (ii) all new construc
tion and sUbstantial improvements of
nonresidential structures have the
lowest floor <including basement) ele·
vated or floodproofed to or above the
base flood level;

(5) For the purpose of the determi
nation of applicable flood insurance
risk premium rates within Zone A on a
community's FHBM, (D obtain the ele
vation (in relation to mean sea level>
of the lowest habitable floor <includ
ing basement) of all new or substan
tially improved structures, and wheth
er or not such structures contain a
basement.(ii) obtain, if the structure
has been floodpraofed, the elevation
(in relation to mean sea level> to
which the structure was floodproofed,
and (iii) maintain a record of all such
information with the official designat
ed by the community under
§ 59.22<aK9)(iii);

(6) Notify, in riverine situations, ad
jacent communities and the State Co
ordinating Office prior to any alter
ation or relocation of a watercourse.
and submit copies of such notifications
to the Associate Director;

(7) Assure that the flood carrying ca
pacity within the altered or relocated
portion of any watercourse is main
tained;

(8) Require that all mobile homes to
be placed within Zone Aon a commu
nity's FHBM shall be anchored to

. resist flotation, collapse, or lateral
movement by providing over-the-top
and frame ties to ground anchors. Spe
cific requirements shall be that (i)
over-the-top ties be provided at each
of the four corners of the mobile
home, With two additional ties per side
at intermediate locations and mobile
homes less than 50 feet long requiring
one additional tie per side; (ii) frame
ties .be prOVided at each corner of the
home with five additional ties per side
at intermediate points and mobile
homes less than 50 fee·t long requiring
four additional ties per side;. (iii) all
components of the anchoring system
be capable of carrying a force of 4,800
pounds; and <iv)any additions to the
mobile home be similarly anchored;

(9) Require that an evacuation plan
indicating alternate vehicular access
and escape routes be filed with appro-
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priate Disaster Preparedness Authori
ties for mobile home parks and mobile
home subdivisions located within Zone
A on the community's FHBM.

(c) When the Associate Director has
provided a notice of final flood eleva
tions for one or more special flood
hazard areas on the community's
FIRM and, if appropria.te, hasdesig
nated other special flood hazard areas
without base flood elevations on the
community's FIRM, but has not iden
tilieda regulatory floodway or coastal
high hazard area, the community
shall:

(1) Require the standards of para
graph (p)of this section Within all AI...
30 zones unnumbered A zones, AH
ZOnes, and AO zones, on the communi
ty's FIRM;

(2) Require that a.11 new construction
and substantial improvements of resi-·
dential structures within Zones Al-'30
andAH zones on the community's
FIRM have the lowest floor (including
basement) elevated to or above the
base flood level. unless t.he community
is granted an excep.tion by the Asso..
ciate Director t'orthe allowance of
basementsa,nd/orst()M1 ceUarsin ac
cordance With § 60.6(b}(3} anc,l (b)(41;

(3}Require that aU new co.nstruction
and sUbstantial improvements of non
residential structures within. Zones
Al...30 and AH zones on the communi
ty's firm (i) have the lowest floor (in
cluding basement> elevated to or above
the base flood level or, (ii) together
with attendant utility and sanitary
facilities, be designed so that below
the base flood level the structure is
watertight with walls substantially im
permeable to the passage of water and
with structural components having
the capability of resisting hydrostatic
and hydrodynamic loads and effects of
buoyancy;

(4) Provide that where floodproofing
is utilized for a particular structure in
accordance with paragraphs (c)(3) and
(c)(8) of this section or <b)(3) of § 60.6
either (i) a registered professional en
gineer or architect shall certify that
the floodproofing methods are ade
Quate to withstand the flood depths,
pressures, velocities, impact and uplift
forces and other factors associated
with the base flood, and a record of
such certificates indicating the specific

elevation (in relation to mean sea
level) to which such structures are
floodproofed shall be maintained with
the official designated by the commu
nity under § 59.22(a)(9)(iii>; or, (ii) a
certified copy of a local regulation
containing detailed flood-proofing
specifications which satisfy the water
tight performance standards of para·
graph (c)(3> of this section or (b)(3) of
§ 60.6 shall be sUbmitted to the Asso
ciate Director for approval;

<5) Require within Zones AI-30 on
the community's FIRM for new
mobile home parks and mobile home
SUbdivisions, for expansions to existing
mobile home parks and mobile home
subdivisions, and for eXisting mobile
home parks and mobile home subdivi
sions Where the repair, reconstruction
or improvement of the streets, utilities
and pads equals or e.xceeds 50% of the
value of the streets, utilities and pads
before the repair, reconstruction or
improvement has commenced, that (0
stands or lots are elevated on compact
ed fill or on pilings so that the lowest
fioorof the mobile home will be at or
above the base fiood level, <ii) ade
quate surface drainage and access for
a hauler are provided, and (iii) in the
instance of elevation on pilings. lots
are large enough to permit steps.
piling foundations are·placed in stable
soil no more than ten feet apart, and
reinforcement is provided for pilings
more than siX feet above the grOUnd
level;

(6) Require for all mobile homes to
be placed within Zones Ai-30 on the
community's FIRM. but not into a
mobile home park or mobile home sub
division that (1) stands or lots are ele
vated on compacted fill or on pilings
so tha.t the lowest floor of the mobile
home will be at or above the base
flood level, (ii) adequate surface drain
age and access for a hauler are pro
vided, and <iii) in the instance of eleva
tion on pilings, lots are large enough
to permit steps. piling foundations are
placed in stable soil no more than 10
feet apart. and reinforcement is pro
vided for piers more than six feet
above ground level;

(7) Require within any AO zone on
the community's FIRM that all new
construction and substa.ntial improve
ments of residential structures have
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the lowest floor <including basement)
elevated above the highest adjacent
grade at least as high as the depth
number specified in feet on the com
munity's FIRM (at least two feet if no
depth number isspeci!ied);

(8) Require within any AO zone on
the community's FIRM that all new
construction and substantial improve
ments of nonresidential structures (0
have the lowest floor (including base
ment) elevated above the highest adja
cent grade at least as high as the
depth number specified in feet on the
community's FIRM (at least two feet
if no depth number is specified), or (ii)
together with attendant utility and
sanitary facilities be completely flood
proofed to that level to meet the
floodproofing standard specified in
§ 60.3(c)(3)(ii);

(9) Require within any A99 zones on
a community's FIRM the standards of
paragraphs .(a)(1) through (a)(4)(i)
and (b)(5) through (bK9) of this sec
tion;

(10) Require until a regulatory
floodwa.y is designated, that no new
construction, substantial improve
ments, or other development <includ
ing filD shall be permitted within
Zones A1-30 on the community's
FIRM, unless it is demonstrated that
the cumulative effect of the proposed
development, when combined with aU
other existing and anticipated devel
opment, will not increase the water
surface elevation. of the base flood
more than one foot at any point
within the community.

(11) Require within Zones AH and
AO, adequate drainage paths around
structures on slopes, to guide floodwa
ters around and away from proposed
structures.

(d) When the ..<\ssociate Director has
provided a notice of final base flood
elevations within Zones A1~30 on the
community's FIRM and, if appropri
ate, has designated AO zones A99
zones and unnumbered A zones on the
community's FIRM, and has provided
data from which the community shall
designate its regulatory floodway, the
community shall:

(1) Meet the requirements of para
graphs (c)(1) through (c)(9) of this
section;

(2) Select and adopt a regulatory
floodway based on the principle that
the area chosen for the regulatory
floodway must be designed to carry
the waters of the base flood,without
increasing the water surface elevation
of that flood more than one foot at
any point;

(3) Prohibit encroachments, indud
ing fill, new construction, SUbstantial
improvements, and other development
within the adopted regulatory flood
way that would result in any increase
in flood levels within the community
during the occurrence of the base
flood discharge;

(4) Prohibit the placement of any
mobile homes, except in an existing
mobile home park or mobile home sub
division, within the adopted regula
tory floodway.

(e) When the Associate Director has
provided a notice of final base flood
elevations within Zones Ai-30 on the
community's FIRM and, if appropri
ate, has designated AO zones, A99
zones and unnumbered A zones on the
community's FIRM,and has identified
on·.the community's FIRM Zone Vl~30

(coastal high hazard area), the com
munity shall:

(i) Meet the requirements of para
graphs (c)(1) through (c)(10) of this
section;

(2) For the purpose of the determi
nation of applicable flood insurance
risk premium rates within Zone V1-30
on a community's FIRM, (1) obtain the
elevation (in relation to mean sea
level) of the lowest habitable floor <in
cluding basement) of aU new or sub
stantially improved structures, and
whether or not such structures con
tain a basement, (ii) obtain, if the
structure has been flood-proofed, the
elevation (in relation to mean sea
level) to which' the structure was
floodproofed. and (iii) maintain a
record of all such information with
the official designated by the commu
nity under § 59.22(a)(9)(iiD;

(3) Provide that all new construction
within Zones Vi-30 on the communi
ty's FIRM is located landward of the
reach of mean high tide;

(4) Provide (i) that all new construc
tionand substantial improvements
within Zones Vi-30 on the communi
ty's FIRM are elevated on adequately
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anchored pilings or columns!.~lld se
curely anchored to such piles;'ore61
umnsso that the lowest portion of the
structural members of the lowest floor
(excluding the pilings or columns) is
elevated to or above the base flood
leve.land. .<iO that a registered profes
sional engineer or architect certify
that the structUre is securely an
chored to adequatelY anchored pilings
or columns in order to withstand ve
locity waters and hurricane w~ve

wash;
(5) Provide that all new construction

and substantial improvements within
Zones Vl-30 on· the commUnity's
FI:R.M ha.ve the space below the lowest
floor free of obstructions .or be can..
structed 'with "breakaway walls" in
tended to collapse under stress with
out jeopardizing the structural sup
port of the structure so that tp.e
impact on the structure by abnormally
high tides or wind..driven water is
minimiZed. Such tem.porarily enclosed
space shall not be used for human
habitation;

(6) Prohibit the use of fill for struc
tural support of buildings within
Zones Vl-SOon the community's
FIRM;

(7) Prohibit the plaeementofmobile
homes, except in existing mobile borne
parks ·a.ndmobile home sUbdivisions.
within Zones Vl-30 on the communi
ty'sFIRM;

(S)Prohibit man"mactealteration of
sand dunes and mangrove stands
within Zones Vi-SO on the communi
ty's FIRM which would increase po
tential flood damage.
[41 FR 46975, Oct. 26. 1976. Redesignated at
44 FR 31177, May 31, 1979, and amended at
46 FR 1274, Jan. 6, 1981; 48 FR 44552, Sept.
29, 1983]

§ 60.4 Floodplain management criteria
for mudslide (i.e.. mudfiow)-prone
areas.

The Associate Director will provide
the data upon which flood plain man
agement regulations shall be based. If
the Associate Director has not pro
vided sufficient data to furnish a basis
for these regulations in a particular
community, 'the community shall
obtain, review, and reasonably utilize
data available from other Federal,
State'or other sources pending receipt

of data from the Associate Director.
HQW~yer, when special mudslide (te.,
mudflow>haza.•:d area designations
have been furnished by the Associate
Director, they shall apply. The sym
bols defining such special mudslide
(Le., mudflow) hazard· designations are
set fort.h in § 64.3 of this· subchapter.
In all cases, the m.inimum require
ments for mUdslide (i.e., mudflow)·
prone areas adopted by a partiCUlar
community depend on the amount of
technical data provided to the commu
nityby the Associate Director. Mini·
mum standards for communities are as
follows:

(a) When the Associate·Director has
not yetidentiiied any area within the
community as an a.rea. ha.ving special
mUdslide <i.e., mudfiow) hazards, but
the community has indicated the pres
enceof such h~rds by submitting an
application to participate in the Pro..
gram, the community Shall

U)Require pennits for all propo~d
construction or other development in
the community sO that it may deter
mine whether development is pro
posed within mudslide (i.e., mudflow)..
prone areas;

(2) Require review of each permit
application to determine whether the
proposed site and improvements will
be reasonably .. safe from mudslides
(i.e., mudflows). Factors to beconsid
ered in· making such a determination
shoUld include but not be.litnited to (i)
the type and Quality of soils, (il) any
evidence· of ground water or surface
water problems, (iii) the depth and
quality of any fill, (iv) the overall
slope of the site, and (v) the weight
that any proposed structure will
impose on the slope;

(S)Require, if a proposed site and
improvements are in a location that
may have mudslide <i.e., mudflow) haz
ards, that (1) a site investigation and
further review be made by persons
qualified in geology and soils engineer
ing, (m the proposed grading, excaVa
tions, new construction, and substan
tial improvements are adequately de
signed and protected against mUdslide
(i.e., mudflow) damages, (iii) the pro·
posed grading, excavations, new con
struction and substantial improve
ments do not aggravate the existing
hazard by creating either on-site or
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off-site disturbances. and (tv) drain
age. planting. watering. and mainte
nance be such as not to endanger slope
stability.

(b> When the Associate Director has
delineated zoneM on the communi
ty's FIRM, the community shall:

(1) Meet the requirements of para
graph (a> of this section; and

(2) Adopt and enforce a grading ordi
nance or regulation in accordance with
data supplied by the Associate Direc
tor which (1) regulates the location of
foundation systems and utility sys
tems of new construction and SUbstan
tial improvements. (it) regulates the
location, drainage and maintenance of
allexcavations, cuts and fillS and
planted slopes, <iii) provides special re
QUirements for protective measures in
cluding but not necessarilY limited to
retaining walls, buttress fills. sub
drains, diverterterraces, benchingg,
etc., and (iv) requires engineering
drawings and specifications to be SUb
mitted for all corrective measures, ac
companied by supporting soilsengi
neering and geology reports. Guidance
may be obtained from the provisions
of the 1973 edition and any subse
quent edition of the Uniform Building
Code, sections 7001 through 7006, and
7008 through 7015. The Uniform
Building Code is published by the In
ternationalConference of BuUding Of
ficials, 50 South Los Robles,P~adena,
California 91101.
[41 FR 46975. Oct. 26. 1976. Redesignated at
44 FR 31177. May 31. 1979. and amended a.t
48 FR 44552. Sept. 29. 1983]

§ 60.5 Flood plain management criteria
for flood-related erosion-prone areas.

The Associate Director will provide
the data upon Which flood plain man
agement regulations for flood-related
erosion-prone areas shall be based. If
the Associate Director has not pro
vided sufficient data to furnish a basis
for these regulations in a particular
community, the community shall
obtain, review, and reasonably utilize
data available from other Federal,
State or other sources, pending receipt
of data from the Associate Director.
However, When special flood-related
erosion hazard area designations have
been furnished by the Associate Direc
tor they shall apply. The symbols de-

§ 60.5

fining such special flood-related ero
sion hazard designations are set forth
in § 64.3 of this subchapter. In all
cases the minimum requirements gov
erning the adequacy of the flood plain
management regulations for flood-re
lated erosion-prone areas adopted by a
particular community depend on the
amount of technical data provided to
the community by the Associate Direc
tor. Minimum standards for communi
ties are as foHows:

fa) When the Associate Director has
not yet identified any area Within the
community as having special flood-re
lated erosion hazards, but the commu
nity has indicated the presence of
such hazards by submitting an appli
cation to participate in the Program,
the community shall

(1) Require the issuance of a permit
for all proposed construction, or other
development in the area of flood-relat
ed erosion hazard, as it is known to
the community;

(2) Require review of each permit
application to determine whether the
proposed site alterations and improve
ments will be reasonably safe from
flood-related erosion and will not
cause flood-related erosion hazards or
otherwise aggravate the existing flood
related erosion hazard; and

(3) If a proposed improvement is
found to be in the path of flood-relat
ed erosion or to increase the erosion
hazard, require the improvement to be
relocated or adequate protective meas
ures to be taken which will not aggra
vate the existin.g erosion· hazard.

fb) When the Associate Director has
delineated ZoneE on the community's
FIRM, the community shall

(1) Meet the requirements of para
graph (a) of this section; and

(2) Require a setback for all new de
velopment from the ocean, lake. bay,
riverfront or other body of water, to
create a safety buffer consisting of a
natural vegetative or. contour strip.
This buffer will be designated by the
Associate Director according to the
Oood-related erosion hazard and ero
sion rate, in conjunction With the an
ticipated "useful· life" of structures.
and depending upon. the geologic, hy
drologic, topographic and climatic
characteristics of the community's
land. The buffer may be used for suit-

•
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able open space purposes, such as for
agricultural, forestry, outdo()~ .. r,e~l'iea
tion and wildlife habitat areas, and for
other activities using temporary and
portable structures only.
(41 FR 469'75. Oct. 26, 19'76. Redesignated at
44 FR 3117'7. May 31. 1979, and amended at
48 FR 445$2. Sept. 29. 1983J

§ 60.6 Variances and exceptions.
(a) The Associate Director does not

set forth absolute criteria for granting
variances from the criteria set forth in
§§ 60.3, 60.4, and 60.5. The issuance of
a variance is for flood plain manage
ment purposes only. Insurance premi
um rates are determined by statute ac
cording to actuarial risk and will not
be modified by the granting of a vari
ance. The community, after examining
the applicant's hardships, shall ap
prove or disapprove areClt1est. While
the granting of variances generally is
limited to a lot size less than one-half
acre (as set forth in paragraph (a)(2)
of this section), deViations from that
limitation may occur. However,as the
lot size increases beyond one-half acre,
the technical justification required for
issuing a variance increases. The Asso
ciate Director may review a communi
ty'sfindings justifying the granting of
variances, and jf that review indicates
a pattern inconsistent with the objec
tives of sound flood plain manage
ment, the Associate Director maY take
appropriate action under § 59.24(b) of
this sUbchapter. Variances may be
issued by a community for the recon
struction, rehabilitation or restoration
of structures listed on the National
Register of Historic Places or a State
Inventory of Historic Places, without
regard to the procedures set forth in
this section. Procedures for the grant
ing of variances by a community are as
follows:

(1) Variances shall not be issued by a
community within any designated reg
ulatory floodway if any increase in
flood levels during the base flood dis
charge would reSUlt;

(2) Variances may be issued by a
community for new construction and
substantial improvements to be erect
ed on a lot of one-half acre or less in
size contiguous to and surrounded by
lots with existing structures construct
ed below the base flood level. in con-

formance with the procedures of para
.gra,pns (a) (3), (4), (5) and (6) of this
section;

(3) Variances shall only be issued by
a community upon (0 a showing of
good and sufficient cause, (ii) a deter
mination that failure to grant the
variance would result in exceptional
hardship to the applicant, and (iii) a
determination that the granting of a
variance will not result in increased
flood heights, additional threats to
public safetY,extraordinary public ex
pense,create nuisances, cause fraUd
on or victimization of the public, or
conflict with existing local laws or or
dinances;

(4) Variances shall only be issued
upon a determination that the vari
ance is the minimum necessary, con
sidering the flood hazard, to afford
relief;

(5) A community shall notify the ap
plicant in writing over the signature of
a community official that(i) the issu
ance of a variance to construct astruc
ture below the base flood level will
result. in increased premium rates for
flood insurance up to amounts as high
as $25 for $100 of insurance coverage
and (ii) such construction below the
base flood level increases risks to life
and property. Such notifi~ation shall
be maintained with a record of all
variance actions as required in para
graph (a)(6) of this section; and

(6) A community shall (0 maintain a
record of all variance actions, inclUd
ing justification for their issuance. and
(ii) report such variances issued in its
annual report submitted to the Asso
ciate Director.

(b)( 1) The requirement that each
flood-prone, mudslide (i.e., mudflow)
prone, and flood-related erosion prone
community must adopt and submit
adequate flood plain management reg
ulations as a condition of initial and
continued flood insurance eligibility is
statutory and cannot be waived, and
such regulations shall be adopted by a
community within the time periods
specified in §§ 60.3, 60.4 or § 60.5. How
ever, certain exceptions from the
standards contained in this subpart
may be permitted where the Associate
Director recognizes that, because of
extraordinarY circumstances, local
conditions may render the application
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of certain standards the cause for
severe hardship and gross inequity for
a particular community. Consequent
ly. a community proposing the adop
tion of flood plain management regu
lations which vary from the standards
set forth in § § 60.3, 60.4, or § 60.5, shall
explain in writing to the Associate Di
rector the nature and extent of and
the reasons for the exception request
and shall include sufficient supporting
economic, environmental, topographic,
hydrologic, and other scientific and
technical data, and data with respect
to the impact on public safety and the
environment.

(2) The Associate Director shall pre
pare a Special Environmental Clear
ance to determine whether the propos
al for an exception under paragraph
(b)(l) of this section will have signifi
cant impact on the human environ
ment. The decision whether an· Envi
ronmental Impact Statement or other
environmental document Will be pre
pared, will be made in accordance with
the procedures set out in 44 CPR Part
10. Ninety Of more days may be re
quired for an environmental quality
clearance if the proposed exception
will have significant impact on the
human enVironment thereby requiring
an ErS.

(3) In accordance with paragraph
(b)(1) of this section, a community
may propose flood plain management
regulations WhiCh adopt standards for
basements below the base flood level.
The Associate Director may approve
the proposal when the basements are
to be designed So that below the base
flood level the structure is watertight
(I.e., completely dry Without human
intervention during flooding) with
walls impermeable to the passage of
water and structural components with
the capability to resist hydrostatic and
hydrodynamic loads and effects of
buoyancy.

(4) In accordance with paragraph
(b)(l) of this section, a community
may propose flood plain management
regulations to permit storm cellars
below the base flood level. The Asso
~iate Director may approve the pro
posal for storm cellars (as defined in
§ 59.1 of this subchapter) after the
~ommunity has demonstrated an his
;orical need for storm cellars as a

means of shelter against recorded oc
currences of severe tornado or similar
wind storm activities in the area and
based upon. a community's acknowl
edgement that (D all new storm cellars
shall be limited to nonhabitable uses,
(Ii) all electrical, heating and other
mechanical equipment Shall be above
the base flood level for all new storm
cellars; and (iii) the design of storm
cellars shall assure that the integrity
of the main structure during time of
flooding is maintained.

[41 FR 46975. Oct. 26. 1976. Redesignated at
44 FR 31177. May 31. 1979. and amended at
48FR 44543 and 44552, Sept. 29. 1983]

§ 60.7 Revisions of criteria for flood plain
management regulations.

From time to time Part 60 may be
revised as experience is acquired under
the Program and neW information be
comes available. Communities will be
given six months from the effective
dateo! any new regulation to revise
their flood plain managereent regula
tions to comply with any such
changes.

§ SO.8 Definitions.

The definitions set forth in Part 59
of this subchapter are applicable to
this part.

Subpart I-Requirements for State
Flood Plain Management Regulations

§ 60.11 Purpose of this subpart.

(a) A State is considered a "commu·
nity" pursuant to § 59.1 of this sub
chapter; and, accordingly, the Act pro
vides that flood insurance shall not be
sold or renewed under the Program
unless a community has adopted ade
quate flood pla.in management regula
tions consistent with criteria estab
lished by the Associate Director.

(b) This subpart sets forth the flood
plain management criteria required
for State-owned properties located
within special hazard areas identiHed
by the Associate Director. A State
shall satisfy such criteria as a condi
tion to the purchase of a Standard
Flood Insurance Policy for a State
owned structure or its contents. or as a
condition to the approval by the Ad-
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ministrator, pursuant to Pa.ft"'75;'fOf
this subchapter, of its plan of self-in
surance.
[41 FR 46975. Oct. 26. 19'76. Redesignated at
44 FR 3117'7. May 31.1979. and amended at
48 FR 44552. Sept. 29. 1983]

$ubjit.... C-Additional Considerations
in Managing Flood.Prone, Mudslide
(i.e.., Mudflow)-Prone and Flood
Related Erosion-Prone Areas

§ 60.21 Purpose of this subpart.

The purpose of this subpart Is to en
courage the formation and adoption of
overall comprehensive management
plans for flood-prone, mUdslide (Le..
mudflow)-prone and flood-related ero
sion-prone areas. While adoption by a
community of the standards in this
subpart is not mandatory. the commu
nity shall completely evaluate these
standards.

§ 60.22 PI3nning considerations for flood.
prone areas.

(a) The flood plain management reg
ulations adopted by a community for
flood-prone areas should:

(1) Permit only that development of
flood-proneare8$ which (i) is appro
priate in light of the probabHityof
flood damage and the need to reduce
flood losses. (ii) is an accepta.ble social
and economiC use of the land in rela
tion to the hazards involved. and (iii>
does not increase the danger to human
life;

(2) Prohibit nonessential or improp
er installation of public utilities and
public facilities in flood-prone areas.

<b) In formulating community devel·
opment goals after the occurrence of a
flood disaster, each community shall
consider-

(1) Preservation of the flood-prone
areas for open space purposes;

(2) Relocation of occupants away
from flood-prone are8$;

(3) Acquisition of land or land devel
opment rights for public purposes con
sistent with a policy of minimization
of future property losses;

(4) Acquisition of frequently flood
damaged structures;

(c) In formulating community devel
opment goals and in adopting flood
plain management regulations, each
community shall consider at least the
following factors-

(1) Human safety;
(2) Diversion of development to

areas safe from flooding in light of the
need to reduce flood damages and in
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light of the need to prevent environ
mentally incompatible flood plain use;

(3) Full disclosure to all prospective
and interested parties (including but
not limited to purchasersand renters)
that (i) certain structures are located
within flood-prone areas, Hi) variances
have been granted for certain struc
tures located within flood~prone areas,
and (iiD premium rates applied to new
structures built at elevations below
the base flood sUbstantially in~rease

as the elevation decreases; .
(4) Adverse effects of flood plain de

velopment on existing development;
(5) Encouragement of floodproofing

to reduce flood damage;
(6) Flood warning and emergency

preparedness plans;
.(7) Provision for alternative vehicu

lar access and escape routes when
normal routes are blocked or de·
stroyed by flooding;

(8) Establishment otminimum flood
proofing and access requirements for
schools. hospitals, nursIng homes, or
phanages, penal institutions, fire sta
tions, police station.s,cornmunications
centers. water and sewage pumping
stations, and other public or quasi
public facUities already located in the
flood-prone area,. to enable them to
Withstand flood damage, and to facili
tate emergency operations;

(9) Improvement ofloca! drainage to
control increased runoff that might in
crease the danger of flooding to other
properties;

(10) CoordInation ofpl:ms with
neighboring community's flood plain
management programs;

(11)· The requirement that all new
construction and SUbstantial improve
mentsin areas subject to SUbsidence
be elevated above the base flood level
equal to expected Subsidence for at
least a ten year period;·

(12) For riverine areas, requiring
subdividers to furnish delineations for
floodways before approving a subdiVi
sion;

(13) Prohibition of any alteration or
relocation of a watercourse,· except as
part of an overall drainage basin plan.
In the event of an overall drainage
basin plan, provide that the flood car·
rying capacity within the altered or re
located portion of the watercourse is
maintained;

(14) Requirement of setbacks for
new construction within Zones Vl-30
on a community'S FIRM;

(15) Requirement of additional ele
vation above the bas~ flood level for
all new construction and substantial
improvements Within Zones Al-30 and
Vl-~O on the commUnity's FIRM to
protect against such occurrences as
wave wash and floating debris, to pro
vide an added margin of safety against
floods having a magnitude greater
than the base flood, or to compensate
for future urban development;

(16) Requirement of consistency be
tween state, regional and local compre
hensive plans and flOod plain manage
ment programs;

(17) Requirement of pilings or col
umns rather than fill, for the eleva
tion of structures within flood-prone
areas, in order to maintain the storage
capacity of the flood plain and to
minimize the .potential for negative
impacts to sensitive ecological areas;

(18) Prohibition, within any flood
way or .coastal high hazard area, of
plants or facilities in which hazardous
substances are manufactured.

§ 60.23 Planning considerations for mud
slide (i.e., mudflow)-proneareas.

The planning process for communi·
ties identified underPart 65 of this
subchapter as containing Zone M, or
which indicate in their applications
for flood insurance pursuant to § 59.22
of this SUbchapter that they have
mudslide (I.e., mudflow) areas, should
inclUde-

(a) The existence and extent of the
hazard;

(b> The potential effects of inappro
priate hillside development. including

(1) Loss of life andpersonal injuries,
and

(2) Public and private property
losses, costs, liabilities, and exposures
resulting from potential mudslide (I.e.,
mudflow) hazards;

(c) The means of avoiding the
hazard includirtg the (1) availability of
land which is not mudslide (I.e., mud
flow)-prone and the feasibility of de
veloping such land instead of further
encroaching upon mUrlslide (I.e., mud
flow) areas, (2) possibility of public ac
quisition of land, easements, and de-
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velopment rights to assure the proper (3) Fire prevention procedures in the
development of hillsides. 8..Q.clJ~}a.dvis-eyellt of the rupture of g.as or electri
ability of preserving muas1ide\(i.e.• (C~l distribution systems by mudslides,
mudflow) areas as open space; (4) Provisions to avoid contamina-

(d) The means of adjusting to the tion of water conduits or deterioration
hazard, including the (1) establish- of slope stability by the rupture of
ment by ordinance of site exploration. such systems.
investigation. design, grading. con- . (5) Similar prOVisions for sewers
struction, filing, compacting. founda- which in the event of rupture pose
tion. sewerage. drainage. subdrainage. both health and site stability hazardS
planting, inspection and maintenance and
standards and requirements that pro- (6) Provisions for alternative vehicu
mote proper land use. and (2) provi- lar access and escape routes when
sion for proper drainage and subdrain- nonnal routes are blocked or de
age on public property and the loca- stroyedby mudslides (Le., mudflow);
tion of public utilities and service (1) The means for assuring consisten
facilities. such as sewer. water, gas and cy between state. areawide. and local
electrical systems and streets in a comprehensive plans with the plans
manner designed to minim.ize exposure developed formudslide (I.e.. mudflow)
to mu<:islide (i,e.. mudflow) hazards prone areas;
and prevent their aggravation; (j) Deterring the nonessential instal-

(e) Coordination of land use. sewer, la.tion of public utilities and pt!hlic
and drainage regulations and ordin- facilities in mudslide (I.e.• mudflow)
ances with fire prevention. flood plain. prone areas.
mudslide (I.e., mudflOw), soil. land.
and water regulation in neighboring §6Q.24 Planning considerations for flood-
communities; related erosion..proneareas.

(f) Planning sUbdiVisions and other
developments in such a manner as to The planning process for com.muni
avoid exposure to mU<:islide <i.e.• mud- ties identified under Part 65 of this
flow) hazardS and the control of public subcbapter.as containing Zone E or
facility and utilitY-extension to dis- which indicate in their applications
courage inappropriate development; for flood insurance coverage· pursuant

(g) public facility location and to §59.22 of this subchapter that they
design requirements with higher· site have flood-related erosion areas
stability and access standards for shoUld include-
schools, hospitals. nursing homes. or- (a) The importance of directing
phanages. correctional and other resi- future developments to areas not ex
dential institutions. fire and police sta- posed toflood-related erosion;
tions, communication centers. electric (b) The possibility of reserving
power transformers and substations. flood-related erosion-prone areas for
water and sewer pumping stations and open space purposes;
any other public or quasi-public insti- (c) The coordination of all planning
tutions located in the mUdslide (Le.. for the flood-related erosion-prone
mudflow) area to enable them to with- areas with planning at the State and
stand mudslide (Le.. mudflow) damage Regional levels. and with planning at
and to facilitate emergency oper~ the level of neighboring communities;
ations; and (d) Preventive action in E zones, in-

(h) Provision for emergencies, in- eluding setbacks. shore protection
eluding: works. relocating structures in the

<l) Warning. evacuation. abatement. path of flood-related erosion. and com
and access procedures in the event of munity acquisition of flood-related
mudslide(Le., mudflow). erosion-prone properties for public

(2) Enactment of public measures purposes;
and initiation of private procedures to (e) Consistency of plans for flood-re
limit danger and damage from contin- lated erosion-prone areas with compre
ued or future mudslides (I.e.. mud- hensive plans at the state. regional
flow), and local levels.
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§ 60.25 State coordination.
(a) State participation in furthering

the objectives of this part should in
clude:

(1) Encouraging and assisting com·
munities in qualifying for participa
tion in the Program;

(2) Enacting where necessary, legis
lation to enable counties and munici
palities to regulate flood,mudslide
(Le., mudflow) and flood-relatedero
sion area development;

(3) Designating an agency of the
State government to be responsible for
coordinating Federal, State, and local
aspects of flood plain, mUdslide (Le.,
mudflow) area and flood·related ero
sion area management activities in the
State;

<4) Assisting in the delineation of
flood-related erosion areas, mudslide
(i.e., mudfloW) areas, riverine flood
ways, and coast:al high hazard areas,
and providing all relevant· technical
data to the Associate Director;

<5) Establishing minimum State
flood plain, mudslide (Le., mudflow)
and flood-related erosion regulatory
standards consistent with those estab
lishedin this part;

(6) Guiding and assisting municipal
and county public bodies and agencies
in developing flood plain, mudslide
(Le., mudflow)and flood-related ero
sion area management plans and flood
plain management regulations;

(7) Recommending priorities for
rate-making stUdies among those com
munities of the State which qualify
for such studies;-

(8) Communicating flood plain,
mudsl1de (i.e., mudflow) and flood-re
lated erosion area information to local
governments and to the general
public;

(9) Participating in flood, mudslide
(Le., mudflow) and flood-related ero·
sio'1 warning and emergency prepared·
ness programs;

(10) Assisting communities in dis
seminating information on minimum
elevations for structures permitted in
flood plain areas having specialhaz
ards, and in disseminating other infor
mation relating to mudslide <Le., mud
flow) and flOOd-related erosion areas
having special hazards;

(11) Advising public and private
agencies (particularly those whose ac-

tivities or projects might obstruct
drainage or the flow of r:vers or
streams or increase slope instability)
on the avoidance of unnecessary ag
gravation of flood, Inudslide (Le., mud
flow) and flood-related erosion haz
ards;

(12) Requiring that proposed uses of
flood plain, mUcislide (Le., mudflow)
and flood-related erosion areas con
form to standards established by State
environmental and water pollution
control agencies to assure that proper
safeguards are being provided to pre·
vent pollution during periods of flood
ing;

(13) Providing local communities
with information on the Program.
with particular emphasis on the co
ordination of State· and Federal re
quirements pertaining to the manage·
ment of flood-prone, mudslide (Le.,
mudflow)..prone, and flood-related ero·
sion-proneareas;

(14) Assuring coordination and con
sistency of flood Plain m:anagement
and planning with comprehensive
planning at the state, areawide and
local levels;

(15) Amending state recording acts
sO that the following may be recorded
for the public's knOWledge: (0 a parcel
of land and/or a structure is located
within a flood·prone, mudslide (i.e.,
mudflow) and/or flood-related erosion
prone area and <ii) a variance has been
granted for building at an elevation
below the base flood level, thereby re
sulting in increased premium rates for
flood insurance under the Program.

(16) Assuring coordination between
its State Coordinating Agency and any
State office established to supervise
state participation in the Coastal Zone
Management Program;

(17) Providing notification to the
Administrator and the Associate Di
rect.or in the event a participating
community violates the Program's re
quirements;

(18) Assuring coordination efforts in
the event a dispute over enactment
and administration of flood plain man
agement regulations arises between
communities.

(b) For States whose flood plain,
mudslide (Le.,mudflow) area and
flood-related erosion area manage
ment program SUbstantially encom-
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pass the activities described. in para
graph (a) of this section. th,e Associate
Director shall: ,.

(1) Give special consideration to
State priority recommendations before
selecting communities for ratemaking
studies from the register described in
§ 59.23 of this subchapter;

(2) Accept State approvedandcerti·
fied local flood plain management reg·
ulations as meeting the reqUirements
of this part.
[41 PH 46975, Oct. 26. 1976. Redesignated at
44 FR 31177. May 31.1979, and amended at
48 FR 44543 and 44552, Sept. 29. 1983]

§ 60.26 Local coordination.
(a) Local flood plain. mudslide <i.e.•

mudflow) an.d flood-related erosion
area management. forecasting, emer
gency preparedness. and. damage
abatement programs shOUld becoordi
nated with relevant Federal. State.
and. regional programs;

(b) A community adopting flood.
plain management· regUlations pursu
ant to these criteria should coordinate
With the appropriate State agenCY to
promote public acceptance and use of
effective flood. plain. rnudslide. (i.e.•
mudflow) and. flood-related erosion
regulations;

(c) A community should notify adja
cent comrnun.ities prior to substantial
commercial develoPlllents and large
subdivisions to be undertaken in ar~as

having special flood. mudslide (i.e.•
mudflo'W) and/or flood-related· erosion
hazards.

PART 61-INSURANCE COVERAGE
AND RATES

Sec.
61.1 Purpose of part.
61.2 Definitions.
61.3 Types of coverage.
61.4 Limitations on coverage.
61.5 Special terms and conditions.
61.6 Maximum amounts of coverage availa-

ble.
61.7 Risk premium rate determinations.
61.8 Applicability of risk premium rates.
61.9 Establishment of chargeable rates.
61.10 Minimum premiums.
61.11 Effective date and time of coverage

under the Standard Flood Insurance
Policy-New Business Applications and
Endorsements.

Sec.
61.12 Rates based on a flood protection

system involving Federal funds.
61.13 Standard Flood Insurance Policy.
61.14 Standard Flood Insurance Policy In

terpretations.
61.15 Assumption of liabilities under all

Outstanding Flood Insurance Policies
issued by the National FlOOd Insurers
Association.

ApPENDIX A (1 )-FEDERAL Ef4ERGENCY MAN
AGEf4ENT AGENCY, FEDERAL INSURANCE AD
f4INISTRATION-STANDARD FLOOD INSUR
ANcE POLIcY-DWELLING FORf4-INSUR
ING AGREEf4ENT

ApPE:NDIX A (2)-FEDERAL Ef4ERGE:NCY MAN
AGEME:NTAGENCY. FEl>ERAL INSURANCE AD·
MINISTRATION-STANDARD FLOOD INSUR
ANCE POLICy-GENERAL PROPERTY FOItM

AUTHORITY: Sec. 7(d). 79 St.at. 670; 42
U.S.C. 3535(d): sec. 1306, 82 Stat. 575 (42
U.S.C. 4013); ReorganiZation Plan No.3 of
1978 (43 Fa 41943) and Executive Order
12127, dated March 31, 1979 (44 Fa 19367)
and delegation of authority to Federal In·
surance Administrator (44 Fa 20963), unless
otherwise noted.

SOURCE: 43 FR 2570. Jan. 17. 1978. unless
otherwise noted. Redesignated at 44 FR
31177, May 31,1979.

§61.1 Purpose of pa.rt.

'this part describes the types of
properties eligible for flood insurance
coverage under the Program. the
limits of such coverage. and thepremi
um rates actually to be paid by in
sureds. The specific communities eligi
ble for coverage are designated by the
Associate Director. State and Local
Programs and Support from time to
time as applications are approved
under the emergency program and as
ratemaking studies of communities are
completed prior to the regular· pro
gram•.Lists of such communities are
periodically published under Part 64
of this subchapter.
(National Flood lnsurance Act of 1968, as
amended (Title XIII of the Housing and
Urban Development Act of 1968), 42 U.S.C.
4001-4128; Reorganization Plan No. 3 of
1978 (43 PH 41943); E.O. 12127, dated March
31, 1979 (44 PH 19367>; Delegation of Au·
thority to Federal Insurance Administrator)
[43 FR 2570. Jan. 17, 1978. Redesignated at
44 PH 31177, May 31. 1979, and amended at
48 PH 39068. Aug. 29. 1983]

192



Chapter I--Federal Emergency ManGgement Agency § 61.4

§ 61.2 Definitions.
The definitions set forth in Part 59

of this subchapter are applicable to
this part.

§ 61.3 Types of coverage.
Insurance coverage under the Pro

gram is available for structures and
their contents. Coverage for each may
be purchased separately. One policy to
provide insurance for more than one
structure is not available under the
Program. Buildings entirely in, on or
over water and buildings partially over
water into which boats are floated are
not eligible for coverage; other build
ings partially over water may be cov
ered upon sUbmission of the details of
the risk to the NFIP for the assign
ment ofa rate commensurate with the
risk and presentment of the correct
premium to the NFlP.
(National Flood Insurance Act of 1968, as
amended (Title XIII of the Housing and
Urban Development Act of 1968), 42 U,S.C.
4001-4128; Reorganization Plan No. 3 of
1978 <43 FR 41943); E.O. 12127. dated March
31. 1979 (44 FR 19367); Delegation of Au
thority to Federal Insurance Administrator)
[43FR 2570. Jan. 17. 1978. Redesignated at
44 FR 31177. May 31, 1979. and amended at
48 FR 39068. Aug. 29, 1983]

§ 61.4 Limitations on coverage.
{a) All flood insurance madeavaila

ble under the Program is subject:
(1) To the Act, the Amendments

thereto, and the Regulations issued
under the Act;

(2) To the terms and conditions of
the Standard Flood Insurance Policy,
which shall be promulgated by the Ad
ministrator for substance and form,
and which is subject to interpretation
by the Administrator as to scope of
coverage pursuant to the applicable
statutes and regulations;

(3) To the specified limits of cover
age set forth in the Application and
Declarations page of the policy; and

(4) To the maximum limits of cover
age set forth in § 61.6.

<b) Insurance under the Program is
available only for loss due to flood, as
defined in § 59.1 of this subchapter.
The policy covers damage from a gen
eral condition of flooding in the area
which results from other than natural
Causes. such as the breaking of a dam,

but does not cover damage which re
sults from causes on the insured's own
propert~'or within his control or from
any condition which causes damage.
which condition is substantially con
fined to the insured's premises or
properties immediately adjacent
thereto.

(c) The policy does not cover losses
from rain, snow, sleet, hail, or water
spray that do not result in a general
condition of flooding. It covers losses
from freezing or thawing, or from the
pressure or weight of ice and water,
only where they occur simultaneously
with and as· a part of flood damage. It
covers losses from mudslide (i.e., mud
flow) but does not cover damage from
landslides or from earthquakes or sim
ilar earth movements. The. policy does
not cover erosion which is not flood
related, claims resulting from occur
rences already in progress at the time
of the inception date of t,he term of
the policy, or losses caused by. land
slippage rather than mucislide (see
definition of mUdslide/mudflow in
§ 59.1 of this subchapter). Damage by
seepage and sewer backup may be cov
ered only when directly resulting from
a flooding situation. Abnormal erosion
caused by high water levels accompa
nied by violent wave action along a
lake or other bodY of water isconsid
ered a flood (see .definition of flood-re
lated erosion in§ 59.1 of this sub
chapter). However, there is no cover
age where normal,continuous wave
action, accompanied by erosion or the
gradual and anticipated wearing away
of the land is the proximate cause of
property damage.

<d) The policy protects against loss
to contents only at the location de
scribed in the application, except that
contents necessarily removed from the
premises for preservation from a flood
are protected against loss or damage
from flood at the new location, if
placed in a fully enclosed building. pro
rata for a period of 45 days.
(National Flood Insurance Act of 1968, as
amended (Title XIII of the Housing and
Urban Development Act of 1968), 42 U.S.C.
4001-4128; Reorganization Plan No. 3 of
1978 <43 FR 41943); E.O. 12127, dated March
31, 1979 (44 FR 19367); Delegation of Au
thority to Federal Insurance Administrator)

•
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• Also applies to reSidential unit contents in other residen·
tial building or in multi·unit condominium bUilding.

CATeGORY THREe-oTHERRESIOENTIAL AND
NONRESIOENT.IAL POLICIES

CATEGORY ONE-1 TO 4 FAMILY BUILDING AND
CONTENTS COVERAGE POLICIES

CATEGORY TWO__1 TO 4 FAMILY BUILDING

COVERAGE ONLY OR CONTENTS COVERAGE
ONLY POLICIES

Con·
tents •

Single
cover·

age only
poHcy
(either
building

or
con·
tents)

Building/
contents

$500/$500
$1.000/$1,000
$2.000/$1.000
$3,000/$1.000
$4.000/$2,000
$5.000/$2.000

$500 $500
1.000 1.000
2.000 2.000
3.000 3.000
4.000 4.000
5.000 5.000

Building

$500/$500 $500
1.000/1.000 1.000
2.000/2.000 2.000

'3.000/3.000 3.000
4.000/4.000 4.000
5.000/5,000 5.000

POlicy
combining

building arid
contents

Options

OptiOns

Options

NOTE: Any other combination may be sub
mitted for rating to the NFIP.

(e) Payment for a loss under the
policy does not reduce the amount of
insurance applicable to any other loss
during the policy term Which arises
out of a separate flood occurrence, but
all losses arising out of a continuous or
protracted occurrence are deemed to
have arisen out of a single occurrence.

(f) The following property and con
tents for residential structures are not
insurable under the Program:

(1) Accounts, bills, currency, deeds,
evidences of debt, money, coins,

(43 FR 2570, Jan. 17, 1978. Redesignated at
44 FR 31177, MaY 31, 1979, and amended at
48 FR 39068, Aug. 29,.1983] ,;"x ,"

§ 61.5 Special terms and conditions.

(a) No new flood insurance or renew
al of flood insurance policies sha.ll be
written for properties declared by a
duly constituted State or loealzoning
or other authority to be in violation of
any flood plain, mudslide <i.e., mud
flow) or flood-related erosion area
management or control law, regula
tion, or ordinance. No new flood insur
ance shall be written for any building,
and its contents. if the building was
newly constructed or substantially im
proved on or a.fter October it 1983, in
an area designated as an undeveloped
coastalbai'rier within the Coastal Bar
rier Resources System established by
the Coastal Ba.rrier . Resources Act
(Pub. L. 9'1-348).

(b) In order to reduce the adminis
trative costs of the Program, of Which
the Federal Government pays a major
share. payment of the full poliCYhold
er premium must be made at the time
of application.

(c) Because of the seasonal nature of
flooding, refund$ of premiullls upon
cancellation of coverage by the in
sured are permitted only if the insurer
ceases to have an ownership interest
in the covered property at the location
described in the policy. Refunds of
premiums for any other reason are
subject to the conditions set forth in
§62.5 of this subchapter.

(d) Each loss sustained by the in
sured is subject to a deductible provi
sion under which the insured bears a
portion of the loss before payment is
made under the policy. The amount of
the deductible for each loss occurrence
is (1) For structural (i.e., insured build
ing), losses, $500.00; and (2) for con
tents (i.e., insured personal property)
losses, $500.00; and (3) for the reason
able expenses incurred in connection
with the temporary removal of an in
sured mobile home or insured contents
(personal property) from the described
premises and away from the peril of
flood. $50.00.
Optional Deductibles, All Zones, are
available as follows:• 194
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medals, postage stamps, secUrities, bul
lion, manuscripts, or other valuable
papers or records; and contents used in
connection with any incidental com
mercial occupancy or use of the build
ing;

(2) On and after October 1, 1982,
newly constructed and substantiallY
improved buildings located seaward of
mean high tide, or entirely in, on or
over water;

(3) Fences, retaining walls, seawalls,
swimming pools, bulkheads, wharves,
piers, bridges, docks; other open struc
tu:res located on or over water. includ·
ingboathouses .or other similar struc·
tures or buildings into which boats are
floated or personal property in the
open;

(4) Land values, lawn, trees, shrubs
or plants, growing crops, or livestock;
underground structures and equip·
ment servicing the building including
wells, septic tan:Ic;or septic systems;
those portions of walks. driveWays and
other paved or poured surfaces outside
the foundation walls of the building;

(5) Animals. birds, fish; aircraft, any
self-propelled vehicle or machine and
motor vehicles (other than motorized
equipment pertaining to the service of
the premises, operated principally on
the premises of the insured, and notH·
censed for highway use) including
their parts and eCluipment, trailers on
wheels and other recreational vehicles
whether affixed to a permanent foun
dation or on wheels; watercraft inclUd
ing their furnishings and equipment;
and bus.iness property:

(6) Units whiCh are primarily con
tainers, rather than buildings (such as
gas and liquid tanks);

(7) Buildings and their contents, in
cluding machinery and equipment.
which are part of the bUilding, wherp.
more than 49 percent of the a.ctual
cash value of such buildings is below
ground, unless the lowest level is at or
above the base flood elevation .<In the
Regular Program) or the adjacent
ground level (in the Emergency Pro
gram) by reason of earth having been
used as an insUlation material in con
junction With energy efficient building
techniques;

(8) On and after October 1, 1982, a
mobile home located .within a FEMA
designated Special Flood Hazard area

that is not affixed to a permanent site
(anchored) to resist flotation,collapse.
or lateral m.ovem.ent by providing
over-th~-top ties to ground anchors or
that otherwise meet the community's
flood plain management requirements;

(9) A mobile home and its contents
located within aFEMA designated
coastal high hazard area (Zones V1
V30 ona FEMA FloOd Insurance Rate
Map) Which is not located in a mobile
home park or SUbdivision in existence
and open for business prior to June 1,
1982.

(10) Enclosures,contents, machin
ery, building components,equipment
and fixtures located at an elevation
lower than the lowest elevated floor of
an elevated building (except for the
required utility connections and the
footing, foundation, posts, pilings,
piers or other foundation walls and
anchorage system as required for the
support of the elevated building), in
cluding a mobile home; finished base
ment walls, floors,ceilings and other
improvements to a basement having
its floor·subgradeon all sides, and con
tents, machinery, building equipment
and fixtures in such basement areas;
except that coverage is provided in
basement areas and in areas below the
lowest elevated floor of an elevated
building for sump pumps, well-water
tanks, oil tanks, furnaces, hot water
heaterR. clothes washers and dryers,
food freezers, air conditioners, heat
pumps andelectricaI junction and cir
cuit breaker boxes; and coverage is
also provided in basement areas and in
areas below· the lowest elevated floor
of an elevated building for stairways
and staircases attached to the building
which are not separated from the
building by elevated walkways.

(11) Any building., and its contents.
if the building was newly constructed
or SUbstantially improved on or after
October 1. 1983. in an area designated
as an undeveloped coastal barrier,
within the Coastal Barrier Resources
System established by the Coastal
Ba.rrier Resources Act (Pub. L. 97
348).

(g) The following property and con
tents for non-residential structures are
not insUrable under the Program:

(1) Accounts. bills, currency, deeds.
evidences of debt. money, coins.
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medals, postage stamps, securities, bul
lion, manuscripts, or other valuable
papers or records;";:,, .

(2) Except for the insurability of
"animals, birds and fish," at para
graph (f)(5) of this section, all of the
kinds of uninsurable property and con
tents referenced at paragraphs (f) (2)
through (5) and at paragraphs (f) (7)
through (lO).

(3) Units which are primarily con
tainers, rather than buildings (such as
gas and liquid tanks, chemical or reac
tor container tanks or enclosures,
brick kilns, and similar units) and
their contents (Silos and grain storage
building$ including their contents,
may be insured even though they maY
be of container-type construction);

(4) Any building, and its contents, if
the building Was newly constructed or
SUbstantially improved on or after Oc
tober 1, 1983, in an area designated as
an undeveloped coastal barrier within
the Coastal Barrier Resources System
established by the Coastal Barrier Re
sources Act (Pub. L. 97-348).

<h) The follOWing rules provide for
voidance, reduction or reformation of
coverage issued under a. Standard
Flpod Insurance Policy by the insurer:

(1) Voidance: This policY$hall be
void and of no legal force a.nd effect in
the event that any one of the follow
ing conditions occurs:

(i) The property listed on the appli
cation is not eligible for· coverage, in
which case the policy is void from its .
inception date;

(ii) The community in Which the
property is located was not participat
ing in the National Flood Insurance
Program on the policy's inception date
and did not qualify as a participating
community during the policy's term
and before the occurrence of any loss,
in Which case the policy is void from
its inception date;

(iii) During the term of the policy,
the participation in the National
Flood Insurance Program of the com
munity in which the insured property
is located ceases, in which case the
policy shall be deemed void effective
at the end of the last day of the policy
year in which such cessation occurred
and shall not be renewed; in the event
the voided policy included three policy
years in a contract term of three

years, the insured shall be entitled to
a pro-rata refund of any premium ap
pli~~Qle to the remainder of the· poli
cy's term after voidance of the policy.

(iv) The insured or the insured's
agent has (A) sworn falsely, or (B)
fraudulently or wiUfully concealed or
misrepresented any material fact (in
clUding facts relevant to the rating of
the policy) in the application for cov
erage, or upon any renewal of cover
age, or in connection with the sUbmis
sionof any claim brought under this
policy, in which case this entire policy
shall be void as of the date the wrong
ful act was· committed, or from its in
ception if this policy is a renewed
poHcyand the wrongful act occurred
in connection with an application for
renewal or endorsement of a policy
issued to the insured in a prior year
and affects the rating of or premium
amount received for this policy. Re
funds of premiums, if any, shall be
sUQJect to offsets for the insurer's ad
ministrativeexpenses (including the
payment of agent's commissions for
any voided POlicy year, in connection
With the issuance of the policy).

(v) The premium received by the in·
surer for the issuance of the policy, in
the case of an application for anew
policy or a policy renewal, is less Ulan
$50.00, in Which case the policy is void
from its inception date.

(2) Reduction of coverage limits or
reformation. In the event that the pre
mium payment received by the insurer.
is not SUfficient to .purchase the
amounts of building coverage and con
tents (personal property) coverage re
quested or in the event a rating error
has been innocently made by the in
sured or the agent on the application,
renewal, endorsement or other form
(whether evident or not) resulting in
insufficient premium being received by
the insurer for the purchase of the
amounts of coverage requested, then:

(0 If the insufficient premium or
other rating error is discovered by the
insurer prior to a loss under the
policy, the policy shall be deemed to
provide only such coverage as can be
purchased, for the entire term of the
policy. with the amount of premium
received; Provided, The insured may
increase any reduced coverage(s) at
any time by payment of the correct
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premium for the additional coverage
limits requested and any such correct
premium receivecI by the insurer prior
to any loss under the policy shall
result in coverage being provided for
the loss up to the additional amount
of coverage requested by the insured.
The' application of the insufficient
premium received to the provision of
flood insurance coverage shall . be
made as follows:

(A) In the event that only one kind
of coverage (building coverage' or con
tents coverage) has been requested,
the insured shall receive the limits of
that kind of coverage which can be
purchased for the amount of premium
received, less the expense constant;

(B) In the event that both building
coverage and contents coverage have
been requested, the insurer shall de
termine the percentage ratio that each
kind of insurance bears to the total
amount of coverage requested, appor
tion the total premium received by the
percentage ratio for each kind of cov
erage,and the insured shall receive, as
to each kind of coverage requested,
the amount of coverage which can be
purchased by the premium amount as
apportioned for each kind of coverage;
where both building and contentscov
erage are requested and where the ap
plication of' the above percentage ratio
causes the premium received, as ap
portioned by the ratio, to produce an
amount of premium for one of the
kinds of coverages to be more than
sufficient to purchase the. amount of
insurance of that kind of coverage re
quested by the insured, any SUCh
excess of apportioned premium will be
applied to obtain an additional
amount of the other kind of coverage,
until the amount of insurance request
ed for the other coverage is obtained;

(C) Provided, however, under this
paragraph (h)(2)(i) of this section as
to any mortgagee (or trustee) named
in the policy, the insurer Shall give an
otice of additional premium due and
the right of reformation shall contin
ue in force for the benefit only of the
mortgagee (or trustee), up to the
amount ,of the insured's 'indebtedness,
for thirty (30) days after written
notice tothe mortgagee (or trustee).

(ii) If the insufficient premium or
other rating error is dis,covered by the

insurer at the time of a loss under the
policy. the policy shall be deemed to
provide coverage pursuant to the pro
visions of paragraph (h)(2)(i), of this
section, unless:

(A) The insured or the insured's
agent has sworn falsely or fraudulent
ly or willfuny concealed or misrepre
sented any material fact (including
facts relevant to the rating of this
policy) in the application for coverage,
or upon any renewal of coverage, or in
connection with the submission of any
claim brought under this policy, in
which case this entire policy shall be
void as of the date the wrOngful act
was committed, or from its inception if
this policy is a renewal policy and the
wrongful act occurred in connection
with anappllcation for or renewal or
endorsement of a policy issued to the
insured in a prior year ,and affects' the
rating of or premium amount received
for this pOlicy. Refunds of premiums,
if any, shaH be subject to offsets for
the insurer's administrative expenses
(including the payment of agent's
commissions for any voided policy
year, in connection with the issuance
of the policY),or

(B) Provided paragraph (h)(2)(ii)(A),
of this section, does not apply, the in
sured remits and the insurer receives
the additional premium reqUired to
purchase the limits of coverage for
each kind of coverage as was initially
requested by the insured. within thirty
(30) days from the date the insurer
gives the insured written notice of ad
ditional premium due or within sixty
(60) days of the loss if no notice of
premium is received by the insured, in
Which case the policy shall be re
formed, from its inception date. to
provide flood insurance coverage to
the insured in the amounts of cover
age initially requested. Silence or
other failure to remit the additional
premium required or non-receipt of
such premium by the insurer within
thirty (30) days from the date of
notice of premium due or within sixty
(60) days of the loss, whichever is
sooner, shall be deemed to be refusal
to pay the additional premium due
and any subsequent payment of the
additional' premium due shall not
reform the policy from its inception
date but shall only add the additional

•
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47 FR 19140, May 4, 1982; 48 FR 39088, Aug.
'2~, 1983]

EFFECTIVE DATE NOTE: In § 61.5, paragraph
(d) was revised at 48 FR 39068. Aug. 29,
1983, effective April 1, 1984. For the conven·
ience of the user, the superseded text is set
forth below.

§ 61.6 Maximum amounts of coverage
available.

(a) Pursuant to section 1306 of the
Act, the follOWing are the limits of
coverage available under the emergen
cy program and under the regular pro
gram.

(d) Each loss sustained by the insured is
subject to a deductible provision under
which the insured bears a portion of the
loss before payment is made under the
policy. The amount of the deductible for
each loss occurrence is:

(1) For structural (i.e.. insured building)
losses, $500.00; and

(2) For contents (i.e., insured personal
property) losses,'500.00. <At the policyhold
er's option, When purchasing a flood inSUr
ance policy covering property located in a
coastal high hazard area the amount of the
deductible for each loss occurrence may be
$3,000.00. The loss deductible shall apply
separately to each building loss and con
tents (personal property) loss including, 8$
to each, debris removal); and

(3) For the re8$onable expenses IDcurred
in connection With the temporary removal
of an insured mobile home or insured con
tents (personal property ) from the de
scribedpl'emises and away from the peril of
flood,$50;OO.

§61.5 Special terms and conditions.

•

•

•

•

•

•

•

•

•

•

amounts of coverage to thep91icyfor
the remainder of its term, putsuant to
44 CPR 61.11, with any excess of pre·
mium paid being returned to the in
sured. Provided, however, under this
subsection "Boo as to any mortgagee
(or trustee) named in the policy, the
insurer shall give a notice of addition
al premium due and the.right of refor
mation shall continue in force for the
benefit only of the mortgagee (or
trustee>, up to the amount of the in·
suredindebtedness, for thirty (30)
days after written notice to the mort
gagee (or trustee>.

(D The standard flood insurance
policy is authorized only under terms
and conditions esta.blished by Federal
statute, the program's regulations, the
Administrator's interpretations and
the express terms of the policy itself.
Accordingly, representations regarding
the extent and scope of coverage
which are not consistent with the Na
tional Flood Insurance Act of 1968, as
amended, or the Program's regula
tions, are void, and the duly licensed
property or casualty agent acts for the
insured and does' not act as agent for
the Federal Government. the Federal
Emergency Management Agency, or
the servicing agent.
(National Flood Insurance Act of 1968, as
amended (Title XIII of the Housing and
Urban Development Act of 1968>, 42 U.S.C.
4001-4128; Reorganization Plan No. 3 of
1978 (43 FR 41943); E.O. 12127, dated March
31, 1979 (44 FR 19367); Delegation of Au
thority to Federal Insurance Administrator)
[43 FR 2570,Jan. 17, 1978. Redesignated at
44 FR 31177, May 31, 1979, and amended at

•

Single family residential I'

Except in Hawaii, Alaska, Guam. U.S. Virgin Islands................•........................................
In Hawaii. Alaska. Guam. U.S. Virgin IslandS...................................................................•..

Other residential

Except in Hawaii. Alaska. Guam, U.S. Virgin Islands .
In Hawaii. Alaska. Guam. U.S. Virgin Islands 1

~~;~~::i~~~S~th~~··~~~~~rti~~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::
Contents I

~~~~e~~~~~~~~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::'::::::::::::::::::1

Emergency program Regular
pro~ram-

Second otal
First layer layer amount

available

35,000 150.000 185,000
50,000 '150,000 185,000

100.000 150.000 250,000
150,000 I 2150.000 250.000
100.000 150,000 250.000
100.000 100.000 200,000

10,000 50.000 60.000
100,000 200.000 300,000
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First layer Second
layer

§ 61.9

Regular
program

Total
amount
available •

Churches, other properties (per unit) .. 100,000 100,000 200,000

1 NOTE: Add to 35,000.
"NoTE: Add to 100.000.

RATES FOR NEW ANO RENEWAL POLICIES

(b) The contents rate shall be basec
upon the use of the individual prem··
ises for which contents coverage is
purchased.
<42 U.s.C.4001 et. seq., Reorg. Plan No.3 of
1978 <3 CFR. 1978 Compo 329) and E.O.
12127 <44 FR. 19367»
[48 FR 44554. Sept. 29.1983]

EFFECTIVE OATE NOTE: Section 61.9 was re
vised at 48 FR 44554. Sept. 29. 1983. effec
tive October 31.1983. For the convenience
of the user. the superseded text is set forth
below.

Guam(i) $50,000 aggregate liability
for any property containing only one
unit, (ii) $150,000 for property contain
ing more than one unit, and (iii)

$10,000 aggregate liability per unit for
any contents related to such unit.

(3) For churches and other proper
ties (i) $100,000 for the structure and
(i0 $100,000 for contents of any such
unit.

(c) Any structure or the contents
thereof for which the chargellble rates
prescribed by this p:art would exceed
the risk premium rates.

§61.9Establisbment of chargeable rates.

(a) Pursuant to section 1308 of the
Act. chargeable rates per year per $100
of flood insurance are established as
follows for all areas designated by the
Administrlltor under Part 64 of this
subchapter for the offering of flood
insurance.

Rates per year ~r
$100 coverage on

Structure Contents

1.10

$0.55

.55

$0.45

Type of structure

(1) Residential •···
(2) All other (including hotels and

motels) with normal occupancy of
less than 6 months in duration .

(b) The maximum limits of coverage
required under the Act are twice· the
amounts available under First Layer
Coverage.

§61.7Risk premium rate determinations.
(a) Pursuant to section 1307 of the

Act. the Administrator is authorized
to undertake studies and investiga~
tions to enable him/her to estimate
the risk premium rates necessary to
provide flood insurance in accordance
with accepted actuarial principles; in
cluding applicable operating costs and
allOWances. .Such rates are alsO re
ferred to in this sUbChapter as "actu
arial rates."

(b) The Administrator is also. llU
thorized to prescribe by.regUlation the
rates which can reasonably be charged
to insureds in order to encourage them
to purchase the flood insurllnce made
available under the program. Such
rates are referred to in this sub
chapter as "chargeable rates," For
areas having special flood. mudslide
(i.e.. mudflow>. and flood~related ero
sion hazards. chargeable rates are uau
ally lower than actuarial rates.

§ 61.8 Applicability of risk premium rates.
Risk premium rates are applicable to

all flood insurance made available for:
(a) Any structure. the construction

or substantial improvement of which
was started after December 31, 1974 or
on or after the effective date of the
initial FIRM, whichever is later.

(b) Coverage which exceeds the fol
lowing limits:

(1) For dwelling properties in States
other than Alaska, Hawaii, the Virgin
Islands. and· Guam (i) $35,000 aggre
gate liability for any property contain
ing only one unit. (ii) $100,000 for any
property containing more than one
unit, and (iii) $10,000 liability per unit
for anY contents related to such unit.

(2) For dwelling properties in
Alaska, Hawaii. the Virgin Islands. and
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§ 61.9 Establishment of chargeable rates.
(a) Pursuant to section 1308 qfthe,Act.

chargeable rates per year per $100 of Dood
insurance are established as follows for all
areas designated by the Associate Director.
State and· Local Programs and Support
under Part 64 of this subchapter for the of
fering of flood insura.nce:

RATES FOA NEW ANO RENEWAL POLlClI::S

<b) '!'he content$ rate shall be based upon
the use of the individual ptemise$ for which
contents covera.ge is purchased.
(42 U.S.C. 4001 et seq., Reorganization Plan
No.3 of 1978 <3 CFR 1978 Comp.329) and
Executive Order 12127 (44 FR 19367); Dele
gation of Authority to .Federal Insurance
Administrator)
[46 FR 42675. Al1g.24, 1981. as amended at
48 FR 39069, Aug. 29,1983]

§ 61.10 Minimul1lpremiums.
The minh"llUln premium required for

anypo!icy•. regardless of the term or
amount of covera.ge, is $50.00.
<National Flood Insurance Act of 1968. as
amended <Title XIII of the f!ousing and
Urban Development Act of 1968), 42 U.S.C.
4001-4128; Reorganization Plan No. 3 of
1978 (43 FR41943), Executive Order 12127.
dated March 31, 1979 <44 FR 19367}, Execu
tive Order 11988. dated May 24, 1977 and 44
CPR Part 9. Delegation of Authority to Fed
eral Insurance Administrator)
[46 FR 13514, Feb. 23, 1981]

§ 61.11 Effective date and time of cover
age under the Standard Flood Insur
ance Policy-New Business Applica
tions and Endorsements.

fa) The effective date and time of
any new or added or increase in the
amount of flood insurance coverage
shall be 12:01 a.m. of the day follOWing
the application date and the present
ment of payment of premium in the
following cases:

(1) During the 30-day period which
follows a community's initial eligibility
for flood insurance under the emer
gency program;

Structures Contents

Rates par year per S100
coverage

(2) During the 30-day period which
follows a community's initial eligibility
for flood insurance under the regular
program;

(b) Where title to property is con
veyed, any new or added coverage or
increase in the amount of coverage
with respect to the property shall be
effective as of the time title to the
property is transferred to the purchas
er, provided the written request for
the new or added coverage is received
by the NFIP (P.O. Box 459. Lanham,
Maryland 20706) when:

(1) The flood insurance policy is ap
plied for and the presentment of pay
ment of premium is made at or prior
to the transfer of title: or

(2 ) The existing flood insurance
poliCY on the property was assigned to
the purchaser at or before the trans
fer of title to the property.

(C) Except as provided by (a) or (b)
of this section the effective date and
time of any new POlicy shall be 12:01
a.m..nocal time) on the 5th calendar
day after the application date and the
presentment of payment of premium:
for example, a flood insurance policy
applied for with the payment of the
premium on April 1 to cover property
lOCated ina community that has been
pp.rticipating in the program longer
than 30 days will become effective at
12:01 a.m. on April 6.

<d) Adding new coverage or increas
ing the amount of coverage in force is·
permitted during the term of any
policy. The additional premium for
any new coverage or increase in the
amount of coverage shall be calculated
pro rata in accordance with the rates
currently in force.

(e) With respect to any SUbmission
of an application in connection With
new business, the payment by an In
sured to an Insured's agent or the issu
ance of premium payment by the
agent does not constitute payment to
the NFIP. Therefore, it is important
that an application for Flood Insur
ance and its premium be mailed to the
NFIP (P.O. Box 459. Lanham, Mary
land 20706) promptly in order to have
the effective date of the coverage
based on the application date plus the
waiting period. If the application and
the premium payment are received at
the NFIP within ten (10) days from

1.00

SO.50

.50

$0.40

Type of structure

(1) Residentia!. .
(2) All other (including hotels and

motels with normal occupancy
of less than 6 monthS ind\Jfa·
tiOn) ..

•
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the date of application, the waiting
period will be calculated from the date
of application. Also, as an alternative,
in those cases where the application
and premium payment are mailed by
certified mail within four (4) days
from the date· of application. the wait
ing period will be calculated from the
date of .application even though the
application and premium payment are
received at the NFIP after ten· (10)
days following the date of application.
Thus, if the application and premium
payment are received after ten (10)
days from the date of the application
or are not mailed by certified .mail
Within four (4) .days from the date of
application. the waiting period will be
calculated from the date ·of receipt by
the NFIP. To determine the effective
date of any coverage .added by en
dorsement to a flood insurance policy
already· in effect. substitute the term
"endorsement" for the term "applica
tion" in this paragraph (e>.
<Nati(mal Flood Insurance Aet of 1968 (Title
XIII of Ule.Housing and Urban Develop
ment Act of 1968); effective January 28.
1969 (33 FR 17804. NOVember 28, 1968>. as
amended (42 U.S.C.· 4001-4128); and Secre
tary's delegation of authority to Federal In
surance Administrator (43 FR 7719. Febru
ary 24. 1978>; Reorganization ~lan No.3 of
1978 (43 :FR. 41943>, Executive Order 12127.
dated March 31, 1979 (44 FR 19367>. Execu
tive Order 11988, dated MaY 24. 1977, and 44
CFR Part 9, Delegation of Authority to Fed
eral Insurance Administrator>
[43 FR 50427, oct. 30, 1978. Redesignated at
44 FR 31177, May 31, 19'i9.and amended at
46 FR 13514. Feb. 23. 1981; 48 FR 39069.
Aug. 29. 1983: 48FR 44544. Sept. 29. 1983]

§ 61.12 Rates based on a flood protection
system involving Federal· funds.

(a) Where the Associate Director de
termines that a community has made
adequate progress on the construction
of a flood protection system involving
federal funds Which will significantly
limit the area of special flood hazards.
the applicable· risk premium rates for
any property. located Within a special
flood hazard area intended to be pro
tected directly by such system will be
those risk premium rates Which would
be applicable when the system is com
plete.

(b) Adequate progress in paragraph
(a) of this section means that the com-

munity has provided information to
the Associate Director sufficient to de
termine tha.t~up~ta.ntia.lcompletion of
the flood protection system has been
effected because:

(1) 100 percent of the total financial
project cost of· the completed flood
protection system has been author
ized;

(2) At least 60 percent of the total fi
nanCial project cost· of the completed
flood protection system has beenap
propriated;

(3) .At least 50 percent of the total fi
nancial project cost of the completed
flood protection system has been ex
pended;

(4) The flood protection system's
physical features are under construc
tion and 50 percent completed as
measured by the actual expenditure of
th.e estimated construction budget
funds; and

(5) The community has not been re
sponsible for any delay in thecomple
tion.of the system.

(c) Each request by a community for
a determination must be submitted in
writing to the .Engineering Branch,
Office of Natural and Technological
Hazards, Office ·of state and Local
Programs and SUPPort, Federal Emer
gency Management Agency, Washing
ton DC, and contain a complete state
ment of all relevant facts relating to
the flood protection system. including,
but not limited to. supporting techni
cal data (e.g.• U.S. Army Corps of En
gineers flood protection project data>,
costschedules,budget appropriation
data and the extent of federal funding
of the system's construction. Such
facts shall include infonnationsuffi·
cient to identify all persons affected
by such flood protection system or by
such request: a full and precise state
ment of intended purposes of the
flood protection system; and a careful
ly detailed description of such project,
including construction completion
target dates. In addition, true copies of
all contracts, agreements, leases, in
struments. and other. documents in
volved must be submitted with the re~

Quest. Relevant facts reflected in docu
ments, however. must be included in
the statement and not merely incorpo
rated by reference, and must be ac
companied by an. analysis of their
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bearing on the requirements of para
graph (b) of this section. spe9ifying
the pertinent prOVisions. Th~!'Tequest

must contain a statement Whether. to
the best of the knOWledge of the
person responsible for preparing the
application for the community. the
flood protection system is currently
the· subject matter of litigation before
any Federal. State or lOCal court or ad
ministrative agency. and the purpose
of that litigation. The request must
also contain a statement as to whether
the community has previOUsly request
ed a determination With respect to the
same subject matter from the Asso
ciate Director. detailing the diSposi
tion of such previous request. A$ docu
ments become .part of the file and
cannot be returned. the original docu
ments should not be SUbmitted.

(d) The effective date for any risk
premium rates established under this
section shall be the date of final deter
mination by the Associate Director
that adequate progress toward comple
tion of a flood protection system has
been made in a community.

(e) A responsible official of a com
munity Which received a determina
tion that adequate progress has been
made towards completiQD ofa flood
protection system shall certify to the
Associate Director annually on the an
niversary dateo! receipt of such deter
mination that no present delay in
completion of the system isattributa
ble· to .local sponsors of the system.
and that a good faith effort is being
made to complete the project.

(f) A community for which risk pre
mium ra.tes have been made available
under section 1307(e) of the National
Flood Insurance Act of 1968. as
amended. shall notify the Associate
Director if. at any time. a.ll progress on
the completion of the flood protection
system has been halted or if the
project for the completion of the flood
protection system has been canceled.
<National Flood Insurance Act of 1968, as
amended <Title XUI of the Housing and
Urban Development Act of 1968), 42 U.S.C.
4001-4128; Reorganization Plan No. 3 of
1978 <43 FR 41943>; E.O. 12127. dated March
31, 1979 <44 FR 19367>; Delegation of Au
thority to Federal Insurance Administrator>
[43 FR 2570, Jan. 17. 1978. Redesignated at
44 FR 31177, May 31. 1979. and amended at

47 FR 43061 Sept. 30, 1982; 48 FR 39069,
Aug. 29, 1983; 48 FR 44552. Sept. 29, 1983]

~r61.13 .. Standard Flood Insuranee Poliey.

(a) Incorporation of forms. Each of
the Standard Flood Insurance Policy
forms included in Appendi~ "A"
hereto ("General Property" and
"Dwelling BuHdingand Contents")
and by reference incorporated herein
shall be· incorporated into the Stand
ard Flood Insurance Policy.

(b) Endorsements. All endorsements
to the Standa.rd Flood Insurance
Policy shall be final upon pUblication
1n the FEDERAL REGISTER for inclusion
in Appendix A.

(c) Applications. The application
and renewal application forms utilized
by the National Flood Insurance Pro
gram shall be the only application
forms used in connection with the
Standard Flood Insurance Policy.

(d) Waivers. The Standard Flood In
surance Policy and reCluired endorse
ments must be used .in the Flood In
surance Program. and no provision of
the said documents sha,ll be altered.
varied. or waived other than through
the issuance of an appropriate amend.
atory endorsement. approved by the
Administrator as tofonn and sub
stance for uniform use.

(e) Oral a,ndwritten binders. No oral
binder or contract shall be effective.
No written binder shall be effective
unless issued With express authoriza
tion of the Administrator.
[43 FR 2570. Jan. 17, 1978. Redesignated at
44 FR 31177. May 31. 1979 and amended at
44 FR 62517, Oct. 31,1979]

§61.14 Standard Flood Insurance Poliey
Interpretations.

(a) Definition. A Standard Flood In·
surance Policy Interpretation is a writ·
ten determination by the Administra
tor construing the scope of the flood
insurance coverage that has been and
is provided under the policy.

(b) Publication and requests for in
terpretation. The Administrator shall.
pursuant to these regulations from
time to time. issue interpretativerul
ings regarding the provisions of the
Standard Flood Insurance Policy.
Such Interpretations shall be pub
lished in the FEDERAL REGISTER. made
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a part of AppendixC to these regula
tions,and incorporated by reference as
part of these regUlations. Any policy
holder or person in privity with a poli
cyholder may file a request for an in
terpretation in writing with the Feder
al Insurance Administration. Federal
Emergency Management Agency,
Washington, DC 20472.
(National Flood Insurance Act of 1968, as
amended (Title XIII of the Housinga.nd
Urban Development Act of 1968), 42 U.S.C.
4001-4128; Reorganization Plan No. 3 of
1978 (43 FR 41943); E.O. 12127, dated March
31, 1979 <44 FR 19367); Delegationof Au
thority to Federal Insurance Administrator)
{43 FR 2570. Jan. 17, 1978. Ft.edesignated at
44 FR 31177. May 31. 1979, and amended at
48 FR 39072, Aug. 29, 19831

§ 61.15 Assumption of Liabilities under all
Outstanding Flood Insurance Policies
issued by the National Flood Insurers
Association.

On January 1, 1978. all Standard
Flood Insurance Policies i~sued by the
National Flood Insurers Association
prior to January 1, 1978. which have
their annual policy period extending
into the calendar year 1978, shall be
considered to be Standard Flood In
surancePolicies issued by the· Federal
Insurance Administration, Federal
Emergency Management Agency,
Washington. DC.
(43 FR 25'10, Jan. 17. 1978. Redesignated at
44PR 311'17, May 31, 19'19. and amended at
47 PR 43061, Sept. 30, 1982]

ApPENDIX A (1)

FEDERAL EMERGENCY MANAGEMENT
AGENCY,FEDERALINSURANC'E

ADMINISTRATION

STANDARD FLOOD INSURANCE POLICY

(Issued Pursuant to the National Flood
Insurance Act of 1968, or Any Acts

Amendatory Thereof]

DWELLING FORM-INSURING AGREEMENT

Agreement of Insurance Between the Fed
eral Emergency Management Agency
(FEMA>. as Insurer, <hereinafter known as
"we". "our", and "us") and the Insured
(hereinafter known as "you" and "your").
Based upon your having paid the correct
amount of premium, our reliance on the ac
curacy of the information and statements

you have furnished in the application for
this policy about the property to be insured
and subject to all the tenm; of this policy,
the National Flood Insurance Act of 1968, as
amended (42 U.S.C. 4001 etseq.>, and regu
lations issued by us <Title 44, Code of Feder
al Regulations), we insure you and your
legal representatives against all "Direct
Physical Loss by or from Flood" to the in
sured Property as defined in the "Defini
tions Section" of this Agreement to the
extent of the actual cash value of the prop
erty at th.e time otloss but not eXCeeding (1)
the cost of replacing the insured building at
the time of loss With material of like kind
and quality and (2) the actual cash value of
any insured personal property at the time
of loSS.

Now therefore. in consideration of the
foregoing and the mutual promises ex
changed herein, we and you agree, further,
as follows:

Article I--Personslnsurea

We insure only:
A. The named insUred and legal repre

sentatiyes;
B. AnY mortgagee and loss payee named

in the. application and declaration page in
the order of precedence and to the extent of
their interest but for no more, in the agg.re
gate. than the interest of the named in
sured.

Article [J--1)e!initions

"Actual Gash Value" means the replace
ment cost of an insured item of property at
the titne of loss, less the value of physical
depreCiation as to the item damaged.

"Application" mea.ns the statement made
and signed by you or your agent, and giving
information on the basis of which we deter
mine the acceptability of the risk, the policy
to be issUed and the correct premium pay
ment, Which must accompany the applica
tion for the pOlicy to 1>e issued. The applica
tion is a part of this flood insurance policy,

"Basement" means any area of the build
ing having its floor subgrade <below ground
level) on all sides.

"Building" mea.ns a walled and roofed
structure, other than a gas or liquid storage
tank that is principally above ground and
affixed to a permanent site, including a
mobile home. on foundation, subject to Arti
cle V<H), and a walled and roofed building
in the course of construction. alteration or
repair. This policy does not cover more than
one building.

"Cancellation" means that ending of the
insurance coverage provided by this policy
prior to the expiration date.

"Coastal High aazard Area" means an
area subject t.o high velocity waters, includ
ing hurricane wave wash and tsunami.
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"Declaration page" is a compute.l"ge.perat
ed summary of information fUJirtisl:W5d by
YOU in the application fo.r insurance. The
declarations page is a part of this flood in
surance policy.

"Direct Physical Loss by or from Flood"
means any loss in the nature of actual loss
of or physical daxnage evidenced by physical
changes to the insured property (building or
personal property contents) which is direct
ly and proximately caused by a "flood" (as
defined in this Agreement). While the in
sured property is located: 1. at the property
address shown on the application for this
insura..,ce. which is a part of this Agree
merIt; and 2. for forty-five days. at another
place above ground level. or outside of. the
special flood hazard area to which any of
the property shall necessarily be removed
'by you in order to protect·and preserve it
from flood or from the· imminent dang·er of
flood (provided, personal property so re
moved must be placed ina. fullY enclosed
building or otherwise reasona.b1y protected
from the elements to be insured against
loss). in Which case th.ereasonable e·xpenses
incurred by yOU incluc:ting the value of your
own labor •at prevailing Federal minimum
wage rates in moving Your insured property
away from. the peril of flo.od and storing
your property at the t.emporary location
shall be reim.bursedto you. The term
"Direct Physical Loss by or from Flood"
shall not inclUde compensation for loss of
access. loss of use. loss of proiits. or loss re
sultingfrom interruption of bu.siness. pro
fessionol' manufacture. or reimbursement
for your addittonal living expenses. incurred
by reason of your having to live in rented
quarters while the insured bUilding is being
repaired or replaced. or alloWance for any
increased cost Of repair or reconstruction as
a result of any ordinance regulating recon
struction or repair. or other economic loss.

"Doublewide Mobile Home" means a
building which is fuily anchored and affixed
t.o its permanent site. ana which is designed
and constructed &oS a mt>dular or manufac
tured building and which has axles and
wheels used solely for transportation to the
lot or construction site Where it is to be as·
sembled as a nonmovable. permanent build
ing; such a building is not considered to be a
mobile home for purposes of this policy.

"Dwelling" means a building designed for
use as a residence for no more than four
families.

"Expense Constant": The expense con
stant is a flat charge per policy term. paid
by the Insured to defray the Federal Gov
ernment·s policy-writing and other ex
penses.

"Expiration Date" means the ending of
the insurance coverage provided by this
policy on the expiration date shown on the
declaration page.

"Flood": Wherever ill this policy the term
·'flooo?occurs. it shall b~ held to mean:

A. A general and temporary condition of
partial or complete inundation of normally
dry land areas from:

1. The overflow of inland or tidal waters.
2. The unusual and rapid accumulation or

runoff of surface waters from any source.
3. Mudslides (Le.. mudflows) which are

proximately caused by flooding as defined
in subparagraph A-2. above and are akin to
a river of liquid and flowing mud on the sur
faces of normally dry land areas. including
your premises. as when earth is carried by a
current of water and deposited alOng the
path of the current.

B. The collapse or subsidence of land
along the shore of a lake or other· bOdy of
water as a result of erosion or undermining
caused by waves or currents of water ex
ceeding the cyclica.l levels which result in
flooding as defined in A-l above.

"Policy" means the entire written con
tract between you and us; it includes this
printed form. the application. and declara
tions page. any endorsements which may be
issued and any renewal certifi.cates indicat·
ing that coverage has been instituted for a
new policy and policy term. Only One build·
ing. speciiically described by you in the ap
plication. may be insured under this POlicy.

"Walled and Roofed" means the building
has in place two or more exterior. rigid walls
and the roof isfuUy secured sO that the
ouilding will resist flotation. collapse and
lateral movement.

Article III-Losses Not Covered .
We only prOVide coverage for direct physi

cal loss by flood whiCh means we do not
cover:

A. Losses from other casualties. including:
1. Loss caused by theft. loss of profits.

fire. windstorm. wind. explosion, earth,
quake. land sinkage. land subsidence. land
slide. gradual erosion. or any other earth
movement except such mudslides (Le.• -mud
flows) or erosion as is covered under the
perll of flood.

2. Loss caused by rain. snow. sleet. hail.
water spray. freezing, thawing. the pressure
or weight of ice or water. sewer backUp and
seepage of water unless your property has
been. at the same time. damaged by a flood.

3. Water or moisture damage result.ng
primarily from any condition SUbstantially
confined to the insured building or from
any condition Which is within your control
<including but not limited to desh,m. struc
tural or mcchancial defects. failures. stop
pages· or breakages of water or sewer lines.
drains. pumps. fixtures or equipment).

B. Losses of the following nature:
1. Loss caused by your failure to use

means reasonably accessable to you to save
the property from loss resulting from a
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flood and· to preserve the property after a
flood: however. the reasona.ble expenses in
curredby you in saving and Preserving the
property at the premises after a flood-in
cluding the value of your own labor at pre
vailing Federal minimum wage rates...,.may,
at our sole option be a covered loss.

2. A loss which is already in progress as of
12:01 A.M. of the first day of the policy
term, or as to any increase in the limits of
coverage which is requested by you. a loss
which is already in progress When you re
quest the additional coverage.

3. A loss froIn a flood which is confined to
the premises on Which your insured proper
ty is located unless the flood is displaced
over two acres of the premises.

4. A loss caused by your modification to
the insured property or the described prem
ises on Which the insured property is locat
ed. which materially increases the risk of
flooding.

5. Loss caused internationally by you or
any member of your household.

Article IV......Ptoperty CO'f)ered

We will pay for physiCal datnage caused
by flood to the buildiX).g at the property ad
dress you have furnished. as well as the con
tents of the building• .if you havepUl'chased
contents coverage. and provided you have
paid the correct premium for the insurance.
as follows:

A. We cover your dwelling. whiCh in
cludes:

1. A residential buUding, designed for
principal use as a dwell1ng place for no more
than four fatnilies;

2. Additions and extensions attached to
and in contact With the dwelling;

3. Building .equipInent, fixtures and out
door equipInentusedin connection With the
dwelling while stored inside the dwelling or
another funy enclosed building at the prop
erty address;

4. Materials and supplies to be used in
constructing. altering or repairing the dwell
ing or another building insured by us at the
property address While stored inside a fully
enclosed building m at the property address
or (ii) on an adjacent property at the time
of loss. or (iii) in case of another building at
the property address which does not have
walls on all sides. while stored and secured
to prevent flotation out of the building
during flooding (the· flotation out of the
building shall be deemed by you and us to
establish the conclusive presumption that
the materials and supplies were not reason
ably secured to prevent flotation. in which
case no coverage is provided for such mate
rials and supplies under this policy).

5. As appurtenant structures. detached
garages and carports located at the de
scribed preInises. at your option at the time
of loss. in an amount up to 10% of the
amount of insurance YOU have purchased to

cover the dwelling, including additions to
the dwelling: to the extent you exercise this
option. you reduce the amount of insurance
available to cover loss relating to AU> (2)(3>
and (4), above. to . the dwelling and this
option may not be chosen so .3.$ to extend
coverage to buildings: <i> occupied. rented or
leased in whole or in part for dwelling pur·
poses (or held for such use). or (ii) used in
whole or in Part for personal or commercial
manufacturing or farming purposes (or held
for such uses), or (iii> which are boathouses.

B. We cover your Personal Property as
contents incidental to the occupancy of the
building as a dwelling under the policy. sub
ject to "C" below. and that belonging to'
members of your familY in your household
and. at your option Within the limits of con
tents coverage purchased. for personal prop
erty loss. guests' and servants' personal
proPerty and the personal property of
others for which you maY be responsible
all while stored within a bUilding at the
property address. Personal property in the
open and not stored .in a building shall not
be covered against loss by flood under this
policy. However, personal property located
in buildings. having in plaCe two or more
rigj.d walls and a fully secured roof are cov·
ered if the contents are secured to prevent
flotation out of the building during flood·
ing; the flotation out of the building during
flooding of any such contents shall be
deemed by you and US to establish the con·
clusive presurnpti()n that the contents were
not reasonablyseeured to prevent flotation.
At you option at •the time of loss. in an
amount up to 10% of· the amount of insure
ance you have Purchased to cover personal
property, this policy Will also .cover:

1. Loss to lInpr()Vements, alterations. and
additions made by you. as a Tenant. to an
insured building at the property address;

2. If you are lUliX).dividual condominium
unit owner, loss to the interior Walls, floors.
and ceilings of your unit that are not other
wise covered under acondoIninium associ
ation policy.

C. Limitation: As a limitation on "B",
above. we shall not reimburse you for loss in
anyone flood as to the folloWing personal
property to the extent the total loss of such
property exceeds $250.00: paintings. E:tch
ings. pictures, tapestries. art. glass windows
and other works of art (such as but not lim
ited to statuary, marbles, bronzes, antique
furniture, rare books, antique silver, neck
laces. bracelets,geInS. precious or semi-pre
cious stones. articles of gold. silver, or plati
num and furs or any article containing fur
which represents its principal value.

D. Debris Removal; Within the limits of
your coverage, we cover any expense YOU
incur. including the value of your own labor
at prevailing Federal minimum wage rates,
as a result of removing debris of, on or from

•
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the insured property so long as the debris
problem was directly caused by a ilpop.,;:(~,

E.Demolition Coverage: Within the limits
of your coverage. you may apply all or part
of the proceeds of MY flood insurance claim
you make under this policy toward the ex
pen.c;es you incur in removing damaged por
tions of th~ insured building from the prop
erty location following a flood loss.

Article V-Property not Covered

We do not cover and will not. pay for
damage to or loss of any of the following:

A. Accounts. bills. currency. deeds. evi
dences of debt, motley, coins, medals. post·
age stamps, securities. bUllion, manuscripts.
or other valuable papers or records and con
tents u,o;ed in connection With any incidental
commereia:l occupancy or use of the bUild
ing.

B. On and after October 1, 1982, newly
constructed or substantiallY imprt>ved build·
ingS located seaward of mean high tide, or
entirely in. on, or over water.

C. Fences. retaining walls, seaWalls, out
door swimming pools, bul}(heads, wharves,
piers, bridges, docks; other open structures
located on or over water, including boat
houses or other similar structures or build·
ings into which boats are floated or person
al property in the open.

D. Land Values. lawn, trees, shru~ or
plants. grOWing croPlil•.or livestock; under
ground strutture$ and equjpment inclUding
wells. septic tankl$ or septic systetnS: tho$e
portit>1\S of Walks, drivewa,ysandother
paved or poured surfaces. outside the foun~

dation walls of the building.
E. Animals, birds, fish; aircraft, any self

propelled vehicle or machine and motor ve
hicles <other than moto~dequipI1lent per
taining to the service of the pten'lises, oper
ated principally on the premises of the in
sured, and not licensed for highway use} in
cluding their parts and equipment, trailers
on wheels and other recreational vehicles
whether affixed to a permanent foundation
or on wheels; watercraft including their fur
nishings and equipment; and business prop
erty.

F. Enclosures, contents, machinery, build
ing components, equipment and fixtures lo
cated at an elevation lower'than the lowest
elevated floor of an elevated building
(except for the required utility connections
and the footing, foundation, posts, pilings,
piers or other foundation walls and anchor
age system as required for the support of
the elevated building), inclUding a mobile
home; finished basement walls, floors, ceil
ings and other improvements to a basement
having its floor subgrade on aU sides, and
contents. machinery, building equipment
and fixtures in such basement areas; except
that, as to this subparagraph <F). coverage
is provided in basement areas and in areas
below the lowest elevated floor of an elevat-

edbuilding for sump pumps. well-water
tan}(s.oi} tanks. furnaces. hot water heaters.
clothes washers and dryers, food free:z;ers.
air conditioners, heat pumps and electrical
junction and circuit breaker boxes; and cov
erage is also provided in basement areas and
in areas below the lowest elevated ·floor of
an elevated building for stairways and stair
cases attached to the building. which are not
separated from the building by elevated
walkways.

G. Buildings and their contents. incluo.ing
machinery ano. equipment. which are part
of the bUilding, where more than 49 percent
of the actUal cash value of such buildings is
below grouno., unless the lowest level is at or
above the base flood elevation (in the Regu
lar Program) or the adjacent ground level
<in the Emergency Program} by reason of
earth having been used as an insulation mao
terial in conjunction With energy efficient
building techniques;

H. On and after October 1. 1982, a mobile
home located or placed within a. FEMA des·
ignatedSpecial Flood Hazard Area that is
not affixed to a permanent site (anchored)
to resist flotation, collaPse. or lateral move
ment by providing over-the-top and frame
ties to ground anchors or that otherwise
does not meet the community's flood plain
management reqUirements. unless it is a
mobile home on a foundation continuously
il1Sured by· the National Flood Insurance
Program at the same site at least since Sep
tember30. 1982.

L Units which ar~ primarily containers.
rather than buildings (such as gas and
liquid tal1.ks).

J. A mobile home and its contents located
within a FEMA designated coastal high
hazard area <Zones VI-V3t) on aFEMA
Flood Insurance Rate Map) Which is not 10
catedin a mobile home park or subdivision
in existence and open for business prior to
June 1, 1982.

K. A building, and its contents, newly con
structed or substantially improved on or
after October 1. 1983, in an area designated
as an undeveloped coastal barrier within the
Coastal Barrier Resources System estab
lished by the Coastal Barrier Resources Act
<Pub. L. 97-348}.

Article VI-Deductibles

A. Each loss to your insured property is
subject to a deductible provision under
which your bear a portion of the loss before
payment is made under the policy.

B. The loss deductible shall apply sepa
rately to each building loss and personal
property (contents) loss inclUding. as to
each, appurtenant structure. debris remov
al, and any reasonable expenses incurred
after a flood under Article II or Article III
in connection with the preservation and
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saving of insured property from flood or
from the imminent danger of flood.

C. The amount of the deductible for each
loss occurrence is determined as follows: We
shall be liable only When such .loss exceeds
$500.00. or the amount of any higher de
ductible Which YOU selected when you ap
plied for this insurance or When you raised
the deductible by endorsement.

D. In the case of reasonable expenses in
curred pursuant to Article II in the tempo
rary removal of an insured mobile home or
insured personal property from the de
scribed premises and away from the peril of
flood. the amount of the deductible shall be
$50;00.

Article VII-Replacement Cost Pro'i)isions

Subject to Article viand the limits of
building coverage you have purchased, these
provisions shall apply only to a Single
Family Dwelling Which is the principal resi
dence of the insured·and which is covered
under this policy. Outdoor a.ntennas and
aerials. carpeting, awnings, appliances and
other outdoor equipment, all whether at.
tached to the insured building or not•. are
excluded from. the .replacement cost cover
age. For purposes of this Article VII. a
single family dwelling Qualifies as your prin
cipal residence prOVided that. at. the time of
the loss. you or your spouse have lived in
your building for either (1) 80% of the cal
endar year inunedia.tely preceding the loss
or <2> 80% of the period of your ownership
of the insured bUHding.ifless than one cal
endar year immediatelY preceded the loss.
For purposes of this Article. the replace·
mentcost provisions do not apply to a con
dominium unit within a vertical building
haVing one or more condominium units in it
not contiguous to· the ground. Under this
Article:

A. If at the time of loss the total amount
of insurance applicable to said dwell1ng is
80% or more of the full replacement cost of
such dwelling. or is the maximum amount
of insurance available under the National
Flood Insurance Program. the coverage of
this policy applicable to such dweUing is ex
tended to include the full cost of repair or
replacement <without deduction for depreci
ation).

B. If at the time of loss the total a.mount
of insurance applicable to said dwell1ng is
less than 80% of the full replacement cost
of such dwelling and less than the maxi
mum amount of insurance available under
the National FlOod Insurance Program. our
liability for loss under this policy shall not
exceed the larger of the follOWing amounts:

1. The actual cash value (meaning replace·
ment cost less depreciation) of that part of
the dwelling damaged or destroyed; or

2. That portion of the full cost of repair or
replacement Without deduction for depreci·
ation of that part of the dwelling damaged

or destroyed. which the total amount of in
suranceapPlicable to said dwelling bears to
80% of the full replacement cost of such
dwelling.

If 80% of the fulJreplacement cost of such
.dwelling is greater than the maximum
amount of insurance available under the
National Flood Insurance Program. use the
maximum amount in lieu of the 80% figure
in the application of this limit.

C. Our liability for loss under this policy
shall not exceed the smallest of the follow
ing amounts:

1. The limit of liability of this POlicy ap
plicable to the damaged or destroyed build
ing.

2. The replacement cost of the dwelling or
any part thereof identical with such dwell
ing on the sa.me premises and intended for
the same occupancy and use: or

3. The amount actUally and necessarily
expended in repairing or replacing said
dwelling or any part thereof 1Iltended for
the same .occupancy and use.

D. When the fUll cost of repair or replace
ment is more than $1.000 or more than 5%
of the Whole amount of insurance applica
ble to said dwelling. we shall not be liable
for any loss under paragraph A or subpara
graph B-2 of these provisions unless and
until actual repair or replacement is com
pleted.

E. In determining if the whole amount of
insurance applicable to said dwelling is 80%
or more of the fUll replacement cost of such
dwelling, the cost of excavations, under
ground fiuesa.nd pipes. underground wiring
and .drains. and brick, stonea.nd concrete
foundations. piers a.nd other supports which
are below the undersurface of the lowest
basement floor. or where there is no base
ment, Which are below the surface Of the
ground inside the foundation walls, shall be
disregarded.

F. You may elect to disregard this condi
tion in making claim hereunder. but such
election shall not prejudice your right to
make further claim within 180 days j!.fter
loss for any additional liability brought
about by these provisions.

G. These Replacement Cost Provisions do
not apply to a.ny mobile home or personal
property (contents> covered under this
policy, nor do they apply to any loss where
insured· property is abandoned and remains
as debris at the propertY address following a
loss.

H. If your dwelling s.ustainsa total loss or
if we should pay you the entire building loss
proceeds under these replacement cost pro
visions. there is no requirement that you re
build the building at the insured property
address.
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Article VIII-General Conditioittsa,nd
Pro1Jisions .

A. Pah' and Set Clause: If you lose an arti
cle Which is part of a pair or set. we will
have the option of paying yoU an amount
equal to the cost of replacing the lost arti
cle. less depreciation, or an amount which
represents the fair proportion of the total
value of the pair or set that the lost article
bears to the pair or set.

B. Concealment. Fraud: We will not cover
you under this policy, which Shall be void.
nor can this policY be renewed or any new
flood insurance coverage be issued to you if
you have sworn falsely. or willfully con·
cealed or misrepresented any material fact.
or done any fraudulent act concerning this
insurance <See "F," below). In addition we
will not cover you under this policy. which
shall be void, in the event you ha.ve willfully
concealed or misrepresented any fa.ct on a
"Recertification Questionnaire," Which
causes us to issue a policy to you based on a
premium amount which is less than the pre
miumamount Which would have been pay
able by you Were it not for the misstatement
of fact (see "G." below).

C. Other Insurance: You may have other
flOOd insurance covering the dwelling and
personal property and, if you have suCh
other insurance in ef1ect at the time of a
loSs, we will not pay a ~eater portion of any
loss than the proportion. that our building
and personal Property (contents> insurance
bears to the total flood insurance covering
the dwelling and· personal prop.erty.

D. Amendments. Waivers. Assignment:
This Standard Flood Insurance Policy
cannot be amended nor can any of itS provi
sions be waived without the express written
consent of the Federal Insurance Adminis
trator. No action we take under the terms of
this policY can constitute a waiver of any of
our rights. Except in the case of (1) a con
tents only policy and (2) a policy. issued to
cover a building in the course of construc
tion, assignment of this policy. in writing. is
allowed upon transfer of title without the
consent of the Administrator.

E. Cancellation of Policy By You:
1. You can cancel this policy at any time

but a refund of premium money will only be
made to you when:

a. You cancel because yoU have trans
ferred ownership of the insured property to
someone else. In this case. we will refund to
you. once we receive your written request
for cancellation (signed by YOu), the excess
of premiums paid by you Which apply to the
unused portion of the policy's term, pro-rata
but with retention of the expense constant.

b. You cancel because we have determined
that your property is not. in fa.ct. in a spe
cial flood hazard area; and you were re
Quired to purchase flood insurance coverage
by a private lender or Federal agency pursu-

lln.ttQP.L. 93-234. § 102; and the lender or
Federal agency n.o longer requires the reten
tion by you of the coverage. In this event. if
no claims have been paid or are pending.
your premium payments will be refunded to
you in full. according to our applicable regu·
lations. but With retention of the expense
constant.

F. Voidance. Reduction or Reformation of
the Coverage By Us:

1. Voidance; This policy shall be void and
of no legal force and effect in the event that
an~r one of the following conditiOns occurs:

a. The property listed on the application
is not eligible for coverage, in which case
the policy is void from its inception;

b. The community in Which the property
is ·Iocated was not participating in the Na
tional Flood tnsurance Program on thepoli
Cy'S i'l'1ceptiondate and did not ({ualify as a
participating community during thepolicy's
term and before the occurrence of any loss
for which you may receive compensation
under the policy, in which case the t>olicy is
void from its inception date;

c. If. during the term of the policy. the
participation in the National Flood Insur
ance Program of the community in which
your property is located ceases, in which
case the policy shall be deemed voidett·ec
tive at the end of the last day of thepoUcy
year in which such ce~ation occurred and
Shan not be renewed; in the event the
voided policy included three policy years in
a contract term of three years, you shall be
entitled to a pro-rata refund of anypremi
um applicable to the remainder of the polio
cy's term after voidance of the policy;

d. In the event you or your agent have (i)
sworn falsely or (il) fraudUlently or willfUllY
concealed or misrepresented any material
fact (including facts relevant to the rating
of this policy) in the application for cover
age, or upon any renewal of coverage, or in
connection with the submission of any claim
brought under the policy. in which case this
entire policy shall be void as of the date the
wrongful act was committed or from its in
ceptionif this policy is a renewal policy and
the wrongful act occurred in conuection
with an application for or renewal or. en
dorsement of a policy issued to you in a
prior year and affects the rating of or pre
mium amount received for this policy.Re
funds of premiums, if any. shall be subject
to offsets for our administrative expenses
(inclUding the payment of agent's commis
sions for any voided policy year. in connec
tion with the issuance of the policy);

e. The premium you submit is less than
$50.00 in connection with any application
for a new policy or policy renewal. in which
case the policy Is void from its inception
date.

2. Reduction of coverage limits or refor
mation. In the event that the premium pay·
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ment received by us is not sufficient to pur·
chase the amounts of building coverage and
contents (personal property) ·cover·age reo
Quested or in the event a rating error has
been innocently made by you or your agent
on the application, renewal, endorsement,
or other form (whether evident or not) re
sulting in insufficient premium being re
ceived by us for the purchase of .the
amounts of coverage requested, then;

(i) If the insufficient premium· or other
rating error is discovered by us prior to a
loss Under the policy, the policy shall be
deemed to provide only such coverage as can
be purchased, for the entire term of the
policy, for the amount of premium received:
provided, you may increase any reduced
coverage(s'> at any time by payment of the
correct premium for the additional limits of
coverage requested and any such correct
premium received by us prior to any loss
under the policy shall result in coverage
being provided for the loss up to the addi
tional amount of coverage requested by you.
The application of the insu.fficient premium
received to the provision of flood insurance
coverage.shall be made as follows:

a. In the event that only one kind of cov
erage (butlding coverage or ·contents cover·
age> has been requested, yoU shall receive
the limits of that kind of coverage which
can be purchased for the amount of premi
um received, less the expense COnstant;

b. In the event that both building cover
age and contents· coverage have been re
quested, weshalldetertnJ,ne the percentage
ratio that each kind of insurance bears to
the total amount of coverage requested, ape
portion the total premium received by the
percentage ratio for· each kind of coverage,
and you shall receive: as to each kind of cov
erage requested, the amount of coverage
which can be purchased by the premium
amount as apportioned for each kind of cov
erage; where both building and contents
coverage are requested and where the appli·
cation of the above percentage ratio causes
the premium received, as apportioned by
the ratio, to produce an amount of premium
for one of the kinds of coverage to be more
than sUfficient to purchase the amount of
insurance of that kind of coverage requested
by you, any such excess of apportioned pre
mium will be applied to obtain an additional
amount of the other kind of coverage until
the amount of insurance requested for the
other coverage is obtained;

c. Provided, however, under this subsec
tion (2.) (i) as to any mortgagee (or trustee)
named in the policy. we shall give a notice
of additional premium due and the right of
reformation shall continue in force for the
benefit only of the mortgagee (or trustee).
up to the amount of your indebtedness, fOr
thirty (30) days after written notice to the
mortgagee <or trustee>.

(ij) If the insufficient premium or other
rating error is discovered by Us at the time
of a loss under the policy, the policy shall
be deemed to provide coverage pursuant to
the provisions of (i). above. unless:

a. You or your agent has sworn falsely or
fraUdulently or willfully concealed or mis
represented anY material fact (including
facts relevant to the rating of this policy) in
the application for coverage, or upon any re
newal of.coverage, or in connection with the
submission of any claim brought under this
policy. in which case this entire policy shall
be void as of the. date the wrongful act was
committed or from its inception if this
policy isa renewal policy and the wrongful
act occurred in connection with an applica
tion for or renewal or endorsement of a
policy issued to you in a prior year and af
fects the rating of or Premium amount re
ceived for this policy.

Refunds of premiums, if any, shall be sub
ject to offsets for our administrative ex
penses <including the payment of agent's
commissions for any VOided policy year, in
connection with the issuance of the policy>;

b. PrOVided <iD a.. above does not apply,
you remit and we· receive the .additional pre
mium required to purChase the limits of cov
erage for each kind of coverage as was ini
tially requested by you Within thirty (30)
days from the date we give you written
notice of additional premium due or within
sixty (60) days of the loss Uno notice of pre
mium due· is received by you. in which case
the policy shall be reformed, .from its incep
tiOn date, to provide flood insurance cover·
age to you in the Q.lnOu:nts of coverage ini
tially requested.SUence or other failure to
remit the additional premium required or
non-receipt of such premium by us within
thirty (3t» days from the date of notice of
premium due or within sixty (60) days of
the loss, whichever is sooner, shall be
deemed to be refusal to pay the additional
premium due and any subsequent payment
of the additional premium due Shall not
reform the policy from its inception date
but shall only add the additional amounts
of coverage to the policy for the remainder
of its term, pursuant.to 44 CFR 61.11, with
any excess .of premium paid being returned
to you. Provided. however. under this sub
section "B" as to any mortgagee (or trustee>
named in the policy, we. shall give a notice
of additional premium due and the right of
reformation shall continue in force for the
benefit only of the mortgagee (or trustee),
up to thea-mount of your indebtedness, for
thirty (30) days after written notice to the
mortgagee <or trustee.>.

O. Policy Renewal: The term of this
policy commences on its inception date and
ends on its expiration date, as shown on the
"Declaration Page" which is attached to the
policy. We are under no obligation to send

•
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you any renewal notice or other notice that
your policy term is corning to ari";endand
the receipt of any such notice by· you shaH
not be deemed to be a waiver of this provi
sion on our part. We are under no obligation
to assure that policy changes reflected in
endorsements submitted by you during the
policy term and accepted by· us are included
in any renewal notice or new policy which
we send to you. "Policy changes"includes
the addition by you of new coverage (e.g.
contents coverage added to .abuilding cover
age policy or vice versa) or any increases in
the amounts of coverage,

This policy shall not be renewed and the
coverage provided by it shaH not continue
int.o any successive policy term unless the
premium payment for any successive policy
term is received by uS at the National Flood
Insurance Program <NPIP). prior to the ex
piration date of this policy. subject to Arti·
cle VIII <F.). abOVe. The renewal prernium
payment shall be deemed to be received by
the NFIP if the renewal payment is mailed
to the· NFIP prior to the expiration date
and is received by the NFIPprior to or
within five (5) days following the expiration
date or if the renewal payment is rnailedbY
certified mail to the NFIP prior to the expi
ration date. In all other cases. whether the
renewal premium payment is received by
the NFIP after the expiration date of this
policy or not. this policy shall be deemed
terminated as· of the expiration date of the
last policy term for which the premium pay
ment was timely received by the NF!P and,
in that event, we shall not be obligated to
provide YOU with any cancellation, termina·
tion, policy lapse. or policy renewal notice
advising you of any such cancellation. ter
mination. policy lapse or policy renewal;
provided. .however, with respect to any
mortgagee (or trustee) named in the decla
rations form attached to this policy. this in
surance shall continue in fotceonly for the
benefit of such mortgagee (or trustee) for 30
days after written notice to the mortgagee
(or trustee) of termination of this policy,
and shall then terminate.

In connection with the renewal of this
policy. you will be requested during the
policy term to recertify. on a Recertification
Questionnaire we will provide you. the
rating information used to rate your most
recent application for or renewal of insur
ance.

Notwithstanding your responsibility to
submit the appropriate renewal premium in
sufficient time to permit its receipt by us
prior to the expiration of the policy being
renewed. we have established a business
procedure for mailing renewal notices to
assist insureds in meeting their responsibili
ty, Regarding our business procedure. evi
dence of the placing of any such notices
into the U,S. Postal Service. addressed to
you at the address appearing on your most

recent application or other appropriate
f0J;m ,~res::eived by the NFIP prior to to the
mailing of the renewal notice by us), does.
in all respects, for purposes of the NFIP
presumptively establish delivery to you for
all purposes irrespective of whether you ac
tually received~he notice. However. in the
event we determine that, through any cir
cumstances, any renewal notice was not
placed into the U.S. Postal Service, or. if
placed, was prepared or addressed in a
manner which we determine could preclude
the likelihood of it being actually and
timely received by yoU prior to the due date
for the renewal premium, the following pro
cedures shall be followed:

In the event that you or your agent noti·
fies us not later than one year after the
date on which the payment of the reneWal
was due, of a nonreceip.t ofa renewal notice
prior to the Que date for the renewal premi
um, Which we determine was attributable to
the above circumstances. we shall mail a
second bill providing a revised due date,
which shall be thirty days after the date on
which the bill is mailed. If the renewal pay
ment is received by such revised due date.
thepoHcy shall be renewed as of the date
on Which the prior poliCy would have ex
pired. If the renewal payment requested by
reason of the second bill is not received by
the revised due date. no renewal shall occur
and the policy shall remain an expired
policy as of the expiration date prescribed
on the policy.

H. Alterations and Repairs: You may. at
any time. make alterations. additions and
repairs to the insured property and com·
plete structures in the course of cunstruc
tion. Consistent With your obligation to pro
te-ct insured property damaged by a flood
from further damage. as set forth in "1".
below. you may also-following a loss by
flood-make reasonable repairs of a tempo
rary or permanent nature to protect the
damaged, insured propert~' from further
damage and, to the extent you keep an ac
curate record of such repair expenditures.
the cost of any such repairs-inciuding the
value of your own labor at prevailing Feder
al minimum wage rates-shall be included in
determining the amount of loss covered by
this pOlicy.

1. Requirements in Case of Loss: Should a
flood loss occur to your insured property.
you must:

1. Notify us in writing as soon as practica
ble;

2. Protect the property from further
damage;

3. As soon as reasonably possible. separate
the damaged and undamaged property. put·
ting it in the best possible order so that we
may examine it; and

4, Within 60 days after the loss. send us a
proof of loss. which is your statement as to
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the amount you are claiming under the
policy signed and sworn to by you and fur
nishing us with the following information.

a. The date and time of the loss,
b. A brief explanation of how the loss hap

pened,
c. Your interest in the property damaged

(for example, "owner") and the interests, if
any, of others in the damaged property,

d. The actual cash value of each damaged
item of insured property after depreciation
is deducted from the cost of replacement of
the property (unless the policy's "RE
PLACEMENT COST PROVISIONS" apply,
in which case the. replacement cost without
allowance for depreciation should be fur
nished) and the amount of damages sus
tained,

e. Names of mortgagees or anyone else
having a lien, charge or claim against the in
sured property,

f. Details as to any other contracts of in
surance covering the property, whether
valid or not,

g. Details of any changes in ownership,
use, occupancy, location Of possession ·of the
insured property since the poliCY was is!;ued,

h. Oetailsas to who occupied any insured
building at the time of loss and for what
purpose, and

i. The amount you claim is due under this
policy to cover the loss, including state
ments concerning:

(i) The limits of coverage stated in .the
policy,

(ii) The cost to repair or replace the dam
aged property (Whatever costs less).

5. The insurance adjuster Whom we hire
to investigate your clairn may furnish you
with a proof of loss form, and she or he may
help you to complete it. However, this is a
matter of courtesy only, and you must still
send us a proof of loss within 60 days after
the loss even if the adjuster does not fur
nish the form or help yoU complete it. In
completing the proof of loss, yOU must use
your own judgment concerning the amount
of loss and the justification for that
amount: the adjuster is not authoriz;ed to
approve or disapprove claims or to tell you
whether your claim will be approved by us.

6. We may,at our option. waive the re
quirement for the completion and filing of a
Proof of Loss in certain cases, in Which
event you will be required to sign and, at
our option, swear to an adjuster's report of
the loss which includes information about
your loss and the damages needed by us in
order to adjust your claim;

7. Any false statements made in the
course of· presentrn.ent of a claim under this
policy may be punishable by· fine orimpris
onment under the applicable F'ederallaws.

J. Our Options After a Loss: Options we
may, in our sole discretion. exercise after a
loss include the following:

1. Evidence 0/ Loss-If we specifically re
quest it. in writing. you may be required to
furnish us with a cornplete inventory of. the
destroyed, damaged and undamaged proper
ty, inclUding details as to quantities. costs,
actual cash values, amounts of loss claims.
and any written plans and specitications for
repair of the damaged property which yOU
can make reasonably available to us.

2. .examination Under Oath--We may re
quire yoU to show us or our designee, the
damaged property, to be examined under
oath by our designee and to sign any tran
scripts of suc.h examinations; to, at such rea
sonable times and places as we may desig
nate, permit us to examine and make ex
tracts and copies of· all books of accounts.
bills, invoices and other VOUchers, or certi
fied copies thereof if the originals are lost,
pertaining to the damaged property.

3, Options to R.epair orR.eplace--We may
take all or anY parto! the damaged proper·
ty at the agreed or appraised value and,
also, to repair, rebuild or replace the proper
ty destroyed or damaged With other of like
kind and quality within· a reasonable time,
on giving you notice of our intention to do
so Within 30 daysatter the receipt of the
proof of loss herein required under "I",
above.

4. Adjustment Options-We may adjust
loss to !lny insured property of others with
the owners of such property or with you for
their account. Any such insurance under
this policy shall not inure directly or indi
rectly to the benefit of any carrier or other
b!lileefor hire.

K. When Loss Payable: Loss is payable
within 60 days after YOu file your proof of
loss (or within 90 days ·!lfter the insurance
adjuster files an adjuster's report signed
and sworn to by you in lieu of a proof of
loss) and ascertainment of the loss is made
either by !lgreement between us and yoU e,,·
pressed in writing or by the filing with us of
an aW!lrd as provided in paragraph "M",
below. If we reject your proof ·of loss in
whole or in part. you may accept such
denial of your claim, or exercise your rights
under this policy. or file an amended proof
of loss as long as it is filed within 60 days of
the date of the loss or any e"tension of time
!lllowed by the Administrator.

L. Abandonment. You may not abandon
damaged or undamaged· insured property to
us. However, we may permit you to k·eep
damaged, insured property ("salvage") after
a loss and reduce the amount of the loss
proceeds payable to you under the policy by
the value of the salvage,

M. Appraisal. If at any time after a loss,
we are unable to agree with you as to the
actual cash value-or, if applicable, replace
ment cost-of the damaged property so as to
determine the amount of loss to be paid to
you, then, on the written demand of either
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one ·of us, each of us shall select a compe·
tent and disinterested appraiser"llJ}~nQtify
the other of the appraiser selected wiihln20
days of such demand. The appraisers shall
first select a competent and disinterested
umpire; and failing, after 15 days, to agree
upon such umpire, then, on your requestor
our request, such umpire shall be selected
by a judge of a court of record in the State
in which insured property is located. The
appraisers shall therl appraise the loss, stat
ing separatelY replacement cost, actual cash
value and loss to each item; and, failing to
agree, shall submit their differences, only,
to the umpire. A...i award in writing, so item
ized, of any two (appraisers or appraiser and
umpire) when filed with us shall determine
the amount of actual cash value and loss or,
should thi$ policY's replacement cost provi
sions apply. the amount of replacel'nent cost
and loss. Each·appraiser sha.ll be paid by the
party selecting him and the expenses of ap
praisal and umpire shall be paid by both of
us equally.

N. Loss Clause. If we pay you for damage
to property sustained in a flood loss, you are
still eligible, during the term of the policy,
to collect for a subsequent loss due to an
other flood. Of course, all loss arising out of
a single, continuous flood· of long duration
shall be adjusted as one flood loss.

O. Mortgagee Clause--<Applicable to
building items only to,nd effective only when
policy is l'nade payable to a mortgagee (or
trustee) named in the application and decla
rations form attached to this policy or of
whom the Insurer has actual notice prior to
the payment of loss proceeds under this
policy.)

Loss, if any, under this policy, shall be
payable to the aforesaid as mortgagee (or
trustee) as interest may appear· under all
present or future mortgages upon the prop
erty descibed in which the aforesaid may
have an interest as mortgagee (or trustee),
in order of precedence of said mortgages,
and this insurance, as to the interest of the
mortgagee (or trustee) only therein, shall
not be invalidated by any act or neglect of
the mortgagor or owner of the described
property, nor by any foreclosure. or other
proceedings or notice of sale relating to the
property, nor by any change ira the title or
ownership of the property, nor by the occu
pation of the premises for purposes more
hazardous than are permitted by this policy;
provided, that in case the mortgagor or
owner shall neglect to pay any premium due
under this policy, the mortgagee <or trust
ee) shall, on demand, pay the same.

Provided, also, that the mortgagee (or
trustee) shall notify the Insurer of any
change of ownership or occupancy or in
crease of hazard which shall come to the
knowledge of said mortgagee (or trustee)
and, unless permitted by this POlicy, it shaH
be noted thereon and the mortgagee (or

trustee) shall, on demand, pay the premium
for. such increased hazard for the term of
the use> thereof; C'therwise this policy shall
be null and void.

If this policy is cancelled by the Insurer, it
shall continue in force for the benefit only
of the mortgagee (or trustee) for 30 days
after written notice to the mortgagee (or
trustee) of. such cancellation and shaH then
cease, and the Insurer shall have the right.
on like notice, to cancel this agreement.

Whenever the Insurer shall pay the mort
gagee (or trustee) any sum for loss under
this policy and shall claim that. as to the
mortgagor or owner, no liability therefor ex
isted, the Insurer shall, to the extent of
such Payment, be thereupon legally subro
gated to all the rights of the party to whom
such payment shall be made, under all secu
rities held as collateral to the mortgage
debt. or may. as its option, pay to the mort
gagee (or trustee> the Whole principal due
or to grow due on the mortgage with inter
est, and shall t.hereupon receive a full as
sigrunent and transfer of the mortgage and
of all sUch other securities: but no s'-1broga
tion shall impair the right of the mortgagee
<or trustee) to .recover the fUll amount of
said mortgagee's (or trustee's) claim.

P. Mortgagee obligations-If the insured
fails to render proof oJ loss, the named
mortgagee (or trustee) upon notice, Shall
render proof of loss in the form herein spec
ified within 60 days thereafter and shall be
subject to the provisions of this policy relat
ing to appraisal and time of payment and of
bringing suit.

Q. Conditions for filing a lawsuit-You
may not sue us to recover money under this
policy unless you have complied with all the
requirements of the policy. If you do sue,
you must start the suit within twelve (12)
months from the date we mailed you notice
that we have denied your claim, or part of
your claim, and you must file the suit in the
United States District Court for district in
which the insured property was located at
the time of the loss.

R. Subrogation-Whenever we make a
payment for a loss under this policy, we are
subrogated to your right to recover for that
loss from any other person. That means
that your right to recover for a loss that
was partly or totally caused by someone else
is automatically transferred to us, to the
extent that we have paid you for the loss.
We may require you to acknowledge this
transfer in writing. After the loss. you may
not give UP our right to recover this money
or do anything which would prevent us
from recovering it. If you make any claim
against any person who caused your loss
and recover any money. you must pay us
back first before you may keep any of that
money.

212



Chapter I-Federal Emergency 'Management Agency Pt. 61, App. A (2)

Article IX-Liberalization Clause

While this policy is in torce, should we
haVe adopted· any forms, endorsements,
rules or regulations by which this policy
could be broadened or extended for your
benefit by endorsement or substitution of
policy form, then, such matters shall be
considered to be incorporated in this policy
without additional premium charge and
shall inure to your benefit as though such
endorsement of substitution of policy form
had been made.

Article X-What Law Governs

This policy is governed by the flood insur
ance regulations issued by FEMA. the Na
tional .Flood Insurance Act of 1968, as
amended (42 u.e.C. s4001, et seq.) and Fed
eral conunon law.

In witness whereof, we have signed this
policy below and hereby enter into this In
surance Agreement.

JEFFREY S. BRAGG,
Administrator, FetJ;eral Insurance

Administration.

(National Flood Insurance Act of 1968. as
amended (Title :xJ.:II of th.e Housing and
Urban Pe\,elopment Act of 1968>, 42 U.S.C.
4001-4128; Reorganization Plan NO. 3 of
1978 (43 FR 41943), Executive Order 12127.
dated March 31, 1979 (44 FR 19367) E.O.
11988, dated May 24, 1977 and 44 CFR 9,
Delegation of Authority tp Federal Insur
anCe Administrator)
[47 :FR 19142. May 4, 1982, as amended at 48
:FR 39069. Aug. 29. 1983; 48 FR 42818, Sept.
20.1983]

,ApPENDIX A (2)

FEDERAL EMERGENCY MANAGEMENT
AGENCY, FEDERAL INSURANCE ADMINIS
TRATION

STANDARD FLOOD INSURANCE POLICY

[Issued Pursuant to the National Flood In
surance Acts of 1968. or Any Act Amenda
tpry Thereof]

GENERAL PROPERTY FORM

In consideration of the payment of the
premium, in reliance upon the statements in
the application and declarations form made
a part hereof and subject to all the terms of
this poliCY. the Insuret does insure the In
sured and legal representatives, to the
extent of the actual cash value of the prop
ertyat the time of loss, but not exceeding
the amount which it would cost to repair or
replace the property with material of like
kind and quality within a resonable time
after such loss. Without allowance for any

increased cost of repair or reconstruction by
reason of only ordinance or la.w regulating
construction or repair. and without compen
sation for loss resulting frorn interruption
of busineSS or ma.nufacture, nor in any
event for more than the interest of the in
sured. against all direct loss by or from
"flood" as defined herein. to the property
described while located or contained as de
scribed in the application and declarations
form attached heret()or pro rata for 45 days
at each proPer place to which any of the
proPerty shall necesaarily be removed for
preservation from the peril of "Flood", but
not elsewhere.

Assignment of this policy by the Insured
is allowed. The Insurer under this Policy is
the Federal Elllergency Management
Agency.

PERSONS INSURED

The follOWing are insured under this
poliCy:

A. The named insured and legal repre
sentatives:

B. Any mortgagee and loss payee named
in the applica.tion and declaration page in
the order of precedenCe and to the extent of
their interest but for no more. in the aggre
gate, than the interest of the named. in
sured.

DEtINITIONS

Definitions-As.used in this Policy:
"Actual cash value"mealls the replace

ment cost of an insured item of property at
the time of loss, less the\'alue of physical
depreciation as to the item damaged.

"Application" means the statement made
and signed by the Insured, or the Insured's
agent. and giving information on the basis
of which the Insurer determines the acce.pt
ability of the risk, the policy to be issued
and the correct premium payment. which
must accompany th.e application for the
policy to be issued. The application is a part
ofthis flood insurance pOlicy.

"Basement" means anY area of the build
ing haVing Its floor subgrade (below ground
level> on all sides.

"Building" means a walled and roofed
structure. other than a gas or liquid storage
tank that is principally above ground and
affixed to a permanent site. including a
walled and roofed building in the course of
construction, alteration or repair and a
mobile home on foundation, .subject to
Paragraph "H" of the provision titled
"Property Not Covered". This policy does
not cover mOre than one building.

"Cancellation" means that ending of the
insurance coverage provided by this policy
prior to the expiration date.
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"Coastal high hazard area" means an area
subject to high velocity watel'Sfip,cluding
hurricane wave wash and tsunamis.

"Declarations page"is a computer gener
ated summary of information furnished by
the Insured in the application for insurance.
The declarations page is a part of this flood
insurance policy.

"Direct physical 10$5 by or from flood"
means any ioss in the nature of actual loss
of or physical damage. evidence .by physical
changes. to the inSured property (building
or personal property contents) which is di
rectly and proximately caused by a "flood"
(as defined in this Agreement). while the in
sured property is located: 1. a.t the' property
address shown on the application for this
inSurance. which is a part of this Agree
ment; and 2. lor forty-five days, at another
place above ground level or· outside of the
special flood ha.za.rdarea to which any of
the property shall necessarily be removed in
order to protect and preserve it from a flood
or from the imminent danger of flood (pro
vided. personal property so removed must
be placed in a fully enclosed bUilding or oth
erwise reasonably protected from the· ele
ments to be insured against loss). 'the term
"Direct Physical Loss by or from Flood"
shall not include compensation for loss of
use. loss of access, loss of profits or loss re
sulting from interruPtion of business, pro
fession or manufacture. allowance for any
increased cost·of· repair or reconstruction as
a result of any ordinance or repair regulat
ingreconstruction or repair, or other eco
nomic loss.

':.oouble-widemobile home" means a
building·which is fully anchored and affixed
to its permanent site. and which is designed
and constructed as a modular or ·manufac
tured building an which has axles and
wheels used solely for transportation to the
lot or construction site where it is to be as
sembled as a non-movable. permanent build
ing; such a building is not considered to be a
mobile home for purposes of this policy.

"Expense constant" is a flat charge per
policy term. paid by the Insured, to defray
the Federal Government's poliCywrlting and
other expense.

"Expiration date" means the ending of
the insurance coverage provided by this
policy on the expiration date shown on the
declaration page.

"Flood": Wherever in this policy the term
"flood" occurs. it shall be held to mean:

A. A general and temporary condition of
partial or complete inundation of normally
dry land areas from:

1. The overflow of inland or tidal waters.
2. The unusual and rapid accumUlation or

runoff of surface waters from any source.
3. Mudslides (i.e.• mudflows) which are

proximately caused by flooding as defined
in subparagraph A-2 above and are akin to a
river of liquid and flowing mud on the sur-

faces of normally dry land areas. as when
earth is carried by a current of water and
deposited along the path of the current.

B. The collapse or sUbsidence of land
along the shore of a lake or other body of
water as a result of erosion or undermining
caused by waves or currents of water ex
ceeding the cyclical levels Which result in
flooding as defined in A-l above.

"PolicY" means the entire written con
tract between the Insured and the Insurer.
including this printed form. the applica.tion
and declarations page. any endorsements
which may be issued and any renewal certif
icates indicating that coverage has been in
stituted for a new policy and policy term.
Only one building. specifically described by
you in the. application. may be insured
under this .policy.

"Wailed and roofed" means the building
has in place two or more exteriOr. rigid walls
and the roof is funy secured so that the
building will resist flotation. collapse and
lateral movement.

PERILS EXCUDED

The Insurer shall not be liable for loss:

A. By (1) rain. snow. sleet. hail or water
spray; <2> freezing, thawing or by the pres
sureor weight of ice or water except Where
the property covered has been simUlta
neously damaged by flood; (3) water mois
ture or mud,slide (i.e.• mudflow)d&mage of
any kind resulting .primarilY fromcondi
tions, causes or occurrences Which are solely
related .to the described premises or are
within the control of the insured <including
but not limited to design. structural or me
chanicaldefects, failures. stoppages or
breakages of water or sewer lineS, drains.
pumps, fixtures. or equipment) or any con
dition which causes flooding which is sub
stantially confined to the described prem
ises or propertiesimmediatel~' adjacent
thereto or; (4) seepage backUp of water. or
hYdrostatic pressure not related to a condi
tion of "flood" as defined;

B. Caused directly or indirectly by (1) hos
tile or warlike action in time of peace or
war. inclUding action in hindering. combat·
ing or defending against an actual. impend
ing or expected attack. (a) by any govern
ment or sovereign power (de jure or de
facto). or by any authority maintaining or
using military. naval or air forces. or (b) by
military. naval or air forces. or (c) by an
agent of any such government. power. au
thority or forces, it being understood that
any discharge. explosion or use of any
weapon of war employing nuclear fission or
fusion shall be conclusively presumed to be
such a hostile or warlike action by such a
government power authority or forces; (2)
insurrection. rebellion, revolution, civil war.
usurped power. or action taken by govern-
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mental authority in hindering combating or
defending against such an occurrence:

C. By nuclear reacti<m or nuclear radio
ation or radioactive contamination, all
whether controlled or uncontrolled, or due
to any act or condition incident to any of
the foregOing whether such loss be direct or
indirect, proximate or remote, or be in
whole or in part caused by, contributed to,
or aggravated by the peril insured against
by this policy;

D. By theft or by nre WindStorm explosion
earthquake landslide or any other earth
movement except such mudSlide or erosion
as is covered under the peril of flood:

E.Caused by or resulting from power,
heating or cooling failure, unless such fail
ure results from physiCal damage to power,
heating or cooling equipment situated on
premises where the property covered is 10
cated caused by the peril insured against.

F. Caused direct!} or indirectly by neglect
of the Insured to use all reasonable means
to save and preserve the property at the
time of and after an occurrence of the peril
insured against by this policy; but for con·
tents covered herein. and subject to the
ternlS of the polieyinCluding the limits of li·
ability, the Insurer will reimburse the In
sured for reasonable expenses necessarily
incurred by him in complying with the reo
qUirements of this paragraph including but
not limited to reasonable expenses for reo
mova.lor temporary storage (not exceeding
45 days),or both of insured contents, from
the described premises because of the immi·
nent danger of flood.

G. Caused intentionally by the Insured.
H. Which is already in progress.as of 12:01

a.m. of the first day of the policy term.
t. From a flood which is confined to the

premises on whiCh the insured property is
located unless the flood is displaced over
two acres of the insured premises.

J. Caused by any modification by the In·
sured to the insured property or the de
scribed premises on which the insured prop·
erty is located .vhichmaterially increases
the risk of flooding.

PROPERTY COVERED

A. Building. When the insurance under
this policy covers a bUilding,such insurance
shall include additions and extensions at·
tached thereto; permanent fixtures, ma
chinery and eQ.ujpment forming a part of
and pertaining to the service of the build
ing: personal property of the insured as
landlord used for the maintenance or serv
iceof the building including fire extinguish·
ing apparatus, floor coverings, refrigerating
and ventilating equipment. all while within
the described building; also, materials and
supplies while within an enclosed structure
located on the described premises or adja
cent thereto, intended for use in construe·
tion alteration or repair of such building or

appurtenant private structures on the de·
scriped premises.

D. Contenta. When the insurance under
this policy covers contents, coverage shall
be •for either household contents or other
than household contents, but not for both.

1. When the inllurance under this policy
covers other than household contents. such
insurance shall cover merchandise and
stock, materials and stock supplies of every
description; furniture, fixtures, machinery
and equipment of every description all
owned by the insured; improvements and
betterments (as hereinafter defined) to the
building if the insured is not the owner of
the building and When not otherwise cov
ered; all while within the described inclosed
building.

2. When .the inSurance under this policy
covers household contents. such insurance
shall cover all household and personal prop
erty usual or incidental to the occupancy of
the premises as a residence-except animals,
birds, fish. business property. other proper
ty not covered under the provisions of this
policy. and any proPerty more specifically
covered in Whole or in part by the other in
surance inclUding the peril .insured against
in this policy: pelonging to the Insured or
members of the Insured's familY of the
same household, or for which the Insured
may be liable. or, at the Option of the In·
sured, belong-ing to a servant or guest of the
Insured; all while witt.in the described
building.

The Insured, if not the owner of the de
scribed building, may apply up to 10% of
the amount of insurance applicable to the
household contents covered t>nder this item.
not as anaclditional amount of insurance, to
cover loss to improvements and betternlents
(as hereina,fterdefined> to the described
building.

The Insured, if an individual condomin
ium unit owner in the described building,
may apply up to 10% of the amount of in·
surance on contents covered under this
policy, not as an additional amount of insur·
ance, to cover loss to the interior walls
floors and ceilings that are not otherwise
covered under a condominium association
policy on the described building.

The Insurer shall not be liable for loss in
anyone occurrence for more than $250 in
the aggregate on paintings. etchings, pic
tures, tapestrjes, art glass windows and
other works of art (such as but not limited
to statuary. marbles, bronzes, antique furni
ture, rare books, antique silver. porcelains,
rare glass, and bric-a-brac), jewelry. watch
es, necklaces, bracelets, gems, precious and
semi-precious stones, articles of gold. silver,
platinum and furs and any article contain·
ing fur which represents its principal value.

3. When the insurance under this policy
covers improvements and betterments, such
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insurance shall cover the Insured's used in
terest in improvements and betterments to
the described building.··· .

(a) The term "improvements and· better
ments" wherever used in this policy is de'
fined as fixtures. alterations. installations.
or additions comprising a part of the de
scribed building and made. or. acquired. at
the expense of the Insured exclusive of rent
paid by the Insured. but which are not le
gally subject to removal by the Insured.

(b> The word "lease" wherever used in
this policy shall mean the lease or rental
agreement. whether written or oral. in
effect as of the time of loss.

(c) In the event improvemetlts a.tld bett.er
ments are damaged or destroyed during the
term of this policy by the peril insured
against. the liability of the InsUrer shall be
determined as follows:

(1) If rePaired or replaced at t,be expense
of the Insured within a reasonable time
after such loss. the actual cash value of the
damaged or destroyed improvements and
betterments.

(2) If not repaired or replaced within a
reasonable ti1l1eafter SUch loss. that propor
tion of the oti&'inal cost at time of installa
tion of the damaged or destroyed improve
ments and betterments which the unexpired
term of the lease at the time of loss bears to
the period(g) from the date(s) such improve
mentsand betterments were made to the
expiration date of the lease.

(3) If repaired or replaced at the expense
of others fOf the USe of the Insured. there
shall be no liability hereunder.

C. Debm RemovaL This insurance covers
expense incurred in the remoVal of debris of
or on the bUilding or contents covered here
under. which may be occasioned by loss
caused by the peril insured against in this
policy.

The total .liability under this policy for
both loss to property and debris removal ex
pense shall not exceed the amount of insur
ance· applyitlg under this policy to the prop
ertycovered.

PROPERTY NOT COVERED

This policy shall not cover:
A. Accounts. bills. currency. deeds. evi

dences of debt. money. coins. medals. post·
age stamps. securities•. bullion. manuscripts.
or other valuable papers or records.

B. On and after October 1. 1982. newly
constructed and SUbstantially improved
buildings located seaward of mean high tide.
or entirely in. on. or over water.

C. Fences. retaining walls. seawalls. swim
ming pools. bulkheads. wharves. piers.
bridges. docks; other open stuctures located
on or over water. including boathouses or
other similar structures or buildings into
which boats are floated; or personal proper·
ty in the open.

D. Land values. lawn. trees. shrubs or
plants. growing crops, or livestock; under
ground structures and equipment including
wells. septic tanks or septic systems; those
portions of walks, driveways and other
paved or poured surfaces outside the foun
dation walls of the building.

E. Aircraft. any self-propelled v.ehicle or
machine and motor vehicles (other than
motorized equipment pertaining to the servo
ice of the premises. operated principally orl
the premises of the insured. ano not li·
censed for highway use) including their
parts and equipment. trailers on wheels and
other recreational vehicles whether affixed
toa permanent foundation or on wheels;
watercraft including their furnishings and
equipment; and business property.

F. Enclosures. contents machinery. build
ing components. equipment and fixtures lo
cated a.t an elevation lower tha.n the lowest
elevated floor of an elevated building
(except for the required utility connections
and the footing. foundation. posts. pilings.
piers or other foundation walls and anchor·
age system as required for the SUPPOI ~ of
the elevated building). including a mobile
home; finished basement walls. floor. ceil·
ings and other improvement to a basement
having its floor subgrade on all sides. and
contents machinery. building equipment
and fixtures in such basement areas; except
that. as to this subparagraph (F). coverage
is provided in basement areas and in areas
below the lowest elevated floor of an elevate
ed building for sump pumps. well-water
tanks. oil tanks. furnaces. heat pumps and
electrical junction and circuit breaker
boxes; and coverage is also provided in base
ment areas and in areas below the lowest
elevated floor of an elevated buUciil1i' for
stairways and staircases attached to the
building Which are not separated from the
building by elevated walkways.

G. Buildings and their contents. including
machinery and equipment. which are part
of the building. where more than 49 percent
of the actual cash value of such buildings is
beloW ground. unless the lowest level is at or
above the base flood elevation <in the Regu
lar Program) or the adjacent ground level
(in the Emergency Program) by reason of
earth having been used as an insulation ma
terial in conjunction with energy efficient
building techniques;

H. On and after October 1. 1982. a mobile
home located or placed within a FEMA des
ignated Special Flood Hazard Area that is
not affixed to a permanent site <anchored)
to resist notation. collapse. or lateral move
ment by providing over-the·top and frame
ties to ground anchors or that otherwise
does not meet the community's flood plain
management requirements. unless it is a
mobile home on a foundation continuously
insured at the same site by the National
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Flood Insurance Program. at least since
September 30, 1982~

1. Units which are primarily containers.
rathertllan buildings (such as gas and
liquid tanks, chemical or reactor container
tanks or enclosures. brick kilns. and similar
units) and their contents (Silos and grain
storage bUildings inclUding their contents,
may be insured even though they may be of
contaIner-type construction).

J. A mobile horne and its contents located
within a FEMA designated coastal high
hazard area (Zones VI-V30 on a FEMA
Flood Insura.nce Rate Map) which is not lo
cated in a mobile home park or subdivision
in existence and open for business prior to
June 1, 1982.

K. A building, and its contents, newly con
structed or substantially improved on or
after October 1, 1983, in an area designated
as an undeveloped coastal barrier within the
Coastal Barrier Resources Systemestab
lished by the Coastal Barrier Resources Act
(Pub. L. 97-348).

DEDUCTIBJ;.ES

A. With respect to loss to the building and
debris removal covered hereunder, Insurer
shall be liable for only that portion of the
loss in anyone occurrence Which is in excess
of $500.00,

B. With respect to loss to contents, the
reasonable expenses incurred by the In
sured pursuant to -paragraph "F" of "Perils
Excluded," and debris removal coverage
hereunder, the Insurer shall be liable for
only that portion of the 10$5 in any one oc
currence which is in excess of$500.00.

C. In l;eu of the $500.00 dedUctible, the
amount of the deductible in "An and "B,"
above, shall- be the higher amount selected,
as an option, by the _Insured when applying
for this insurance or when raising the de
ductible by endorsement.

D. In the case of reasonable expenses in
curred in the removal of an insured mobile
horne or personal property frOm the insured
premises away from the peril of flood, the
amount of the deductible shall be $50.00.

GENERAL CONDITIONS AND P1\OVISIONS

A. Pair and Set Clause. lfthere is loss of
an article which is part of a pair or set, the
measure of loss shall be a reasonable and
fair proportion of the total value of the pair
or set, giving consideration to the impor
tance of said article, but such loss shall not
be construed to mean total loss of the pair
or set.

B. Concealment, FraUd. This entire policy
shall be void and no renewal nor new flood
insurance coverage can be issued to the In
sured if, Whether before or after the loss.
the Insured has willfully concealed or mis
represented any material fact or circum
stance concerning this insurance or the sub-
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ject thereof, or the interest of the Insured
therein, or in case of any fraud or false
swearing by the Insured relating thereto
(see "E,"below). In addition, this entire
policy shall be void if the Insured has will
fully concealed or misrepresented any fact
on a "Recertification Questionnaire," which
causes the Insurer to issue a policy to the
Insured based on a premium amount which
is less than the premium amount which
would have been pa.yable by the Insured if
it were not for the misrepresentation of fact
(see "J:' below).

C. Other Insurance. The Insured shall not
be liable for a greater proportion of any
loss, less the amount of deductible, from the
peril of flood than the amount of insurance
under this policy bearsto the whole amount
of flood insurance (excluding therefrom any
amount of "excess insurance" as hereinafter
defined) covering the property. or which
would _have covered the property except for
the existence of this insurance, whether col·
lectible or not.

In the event that the Whole amount of
flood insurance <excluding therefrom any
amount of "excessinsurance" as hereinafter
defined) covering the property exceeds the
maximUm amount of insurance permitted
under the provisiOIlSOf the National Flood
Insurance Act.o.f 1968, or anyact~ amenda
tory thereof, it is hereby understood and
agreed that the inSurance under this policy
shall be limited to a proportionate share of
-the maximum amount of insurance .permit·
ted on such property _under said Act, and
that a refund of any •extra premium paid,
compute~ on a pro rata basis, shall be made
by the insurer upon request in writing sub
mUted not later than 2 Years after theexpi
ration of the policy tem during which such
extra amount of insurance was in effect.

"Excess Insurance" as u~ed herein shall
be held to mean insurance of such part of
the actual cash value of the property a:; is in
excess of the maximum amount of insur
ance permitted under said Act with respect
to such property.

D.Added and Waiver Provision. The
extent of the application of insurance under
this policy and of the contribution to be
made by the Insurer in case of loss, and any
other provision or agreement not inconSist·
ent with the provisiOns of this policy. may
be provided for In writing added hereto, but
no provision may be waived except such as
by the terms of this policy is subject to
change.

No permission a.ffecting this insurance
shall exist, or waiver of any provision be
valid, unless granted herein or expressed in
writing added hereto. No provision. stipula
tion or forfeiture shaH be held to be waived
by any requirement or proceeding on the
part of the Insurer relating to appraisal or
to any examination provide<:i for herein.

,.

•
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E. Voidance, Reduction or Reformation of
the Coverage:

1. Voidance: This policy will bev.oldand of
no legal force and effect in the .event that
anyone of the folloWing conditions occurs:

.' a. The property listed on the application
is not eligible for coverage, in which case
the policy is void from its inception;

b. The conununity in Which the property
is located was not participating· in the Na
tional Flood Insurance Program on the poli
cy's inception date and did not qualify as a
participating COmmunity during the policy'S
term and before the occurrence of any loss
for which the insured may receive compen
sation under the policy, in which case the
policy is void from its inception;

c. If, during the term of the policy, the
participation in the National Flood Insur
ance Prograrnofthe conununity in whiCh
the insured's I)rooerty is located ceases, in
which case the policy snaIl be deemed void
effective at the end of the last day of the
policy year in which such cessation occurred
and shall not be renewed; in the event the
voided policy included three policy years in
a contract term of three years, the insured
shall be entitled to a pro-rata refund of any
premium applicable to the remainder of the
policy's term after voidance of the policy;

d. The insured or the insured's agent has
(i) sworn falselY or <ii) fraUdulently or Will
fully concealed or misrepresented any mate
rial fact <inclUding facts relevant to the
rating of this POlicy) In the application for
coverage, or upon any renewal of coverage,
or in· connection wIth the submisSion of any
cl.aim brought under the policy, in which
case this entire policy shall be void as of the
date the wrongful act was committed. and
coverage prior to the date of the wrongful
act shall not be affected, provided, refunds
of premiums, if any, shall be subject to off
sets for the insurer's administrative ex
penses (inclUding the payment of agent's
commissions through prior policy years, if
any) in connection with the issuance of the
policy;

e. The premium submitted is less than
$50.00 in connection with any application
for a new policy or policy renewal, in which
case the policy is void from its inception,

(2) Reduction of coverage limits or refor
mation. In the event that the premium pay
ment received by the insurer is not suffi
cient to purchase the amounts of building
coverage and contents (personal property)
coverage requested or in the event a rating
error has been innocently made by the in
sured or the agent on the application, re
newal, endorsement or other form <whether
evident or not) resulting in insufficient pre
mium being received by the insurer for the
purchase of the amounts of coverage re
quested, then:

(i) If the insufficient premium or other
rating error is discovered by the insurer

prior to a loss under the policy, the policy
shall be deemed to provide only·such cover
age as can be purchased, for the entire term
of the policy, with the amount of premium
received; Provi~d, the insured may increase
any reduced coverage<s) at any time by pay
ment of the correct premium for the addi
tional limits of coverage requested and any
such correct premium received by the insur
er prior to any loss under the policy shall
result in coverage being provided for the
loss up to theadditiofial amount of coverage
requested by the insured; the application of
the insufficient premium received .to the
provision of flood insurance coverage shall
be made as .follows:

A. In the event that only one kind of cov
erage <bUilding coverage or contents cover
age) has been requested, the insured shall
receive the lUnits of that kind of coverage
which can be purchased for the amount of
premium recelve<1, l~ the expense con
stant;

B. In the event that both building cover
age and 'Contents coverage have been re
quested. the insurer shall determine the
percentage ratio that each kind of insurance
bears to the total amount of coverage re
quested, apportion the total premIum re
ceived by the percentage ratio for each kind
of coverage, and the insured shall receive, as
to each kind of coverage requested, the
amount of coverage which can be purchased
by the premium amount as apportioned for
each kind of coverage; where both bu.ilding
and contents coverage are requested and a
coverage's· proportion of the prerniumpaid
is . more than Sufficient to obtain the
amount of insurance requested for that cov
erage, any excess of that proportion of the
total premium will be applied to obtain an
additional amount of the other kind of cov
erage until the amount of insurance re
quested for the other coverage is obtained;

<ti) If the insufficient premium or other
rating error is discovered by the insurer at
the time of a loss under the policy, the
policy' shall be deemed to provide coverage
pursuant to the provisions of (1), above,
unless:

A. The insured or the insured's agent has
sworn falsely or fraudulently or willfully
concealed or misrepresented any material
fact <including facts relevant to the rating
of this policy) in the application for cover
age, or upon any renewal of coverage, or in
connection with the submission of any claim
brought under this policy, in which case
this entire policy shall be void as of the date
the wrongful act was committed and cover·
age prior to the date of the wrongful act
shall not be affected, prOVided, refunds of
premiums, if any, shall be subject to offsets
for the insurer's administrative expenses
(including the payment of agent's commis
sions through prior policy years, if any) in
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connection with the· issuance of the policy.
or

B. Provided (ii)A.• above. does not apply.
the insured remits and the insurer receives
the additional premium required to pur·

.. chase the limits of coverage for each kind of
coverage as was initially requested by the
insured within thirty <30> days from the
date the insurer gives the insured written
notice of additional premium due or within
sixty <80> days of the loss if no notice of pre
mium due is received by the insured, in
which case the policy shall be reformed,
from its inception date, to provide flood in
surance coverage to the insured in the
amount<s> of· coverage initiallY requested.
Silence or other failure to remit the addi
tional premium required or non-receipt of
such premium by the insurer within thirty
<30> days frolll the date of notice of premi
um due orwithin sixtY <60> days of the loss,
whichever is sooner, shall be deemed to be
refusal to pay the additional. premium due
and any subsequent payment of the addi
tional premiulll due shall not reform the
policy from its inception date but shall only
add the additional amounts of coverage to
the policy for the remainder of its term,
pursuant to 44 em 61.11, with any excess
of premiulll paid being returned to the in
sured. Provided., however, under this subsec
tion "B"as to any mortgagee (or trustee>
named in the policy, the insurer shall give a
notice of additional prelllium due and the
right of reformation shall continue· in force
for the benefit onlY of the mortgagee <or
trustee). up to the amount of the insured in
debtedness, for thirty (30) days after writ
ten notice to the 1ll0rtgagee (or trustee>.

F. Conditions SuspendittgorRestricting
Insurance. Unless otherwise provided in
writing added hereto, the Insurer shall not
be liable for loSS occurring While tl1e hazard
is increased by any means within the con
trol or knowledge of the lnsured,provided,
however, this insurance shall not be preju
diced by any act or neglect of any person
<other than the insured>, when such act or
neglect is not within the control of the In·
sured.

G. Alterations and Repairs. Permission is
granted to make alterations, additions and
repairs, and to completestruetures in course
of construction. In the event of loss hereun
der, the Insured is permitted to lllake rea
sonable repairs, temporary or permanent,
provided such repairs are confined solely to
the protection of the property from further
damage and provided further that the In
sured shall keep an accurate· record of such
repair expenditures. The cost of any such
repairs directly attributable to damage bY
the peril insured againstshall be included in
determining the amount of loss hereunder.
Nothing herein contained is intended to
modify the policy requirelllents applicable
in case loss occurs.. and in particular the reo

quirement that in case' loss occurs the In
sured shall protect the property from fur
ther damage.

R. Property of Others <Set1>ants and
Guests Only). Unless otherwise provided in
writing added hereto, loss to any property
of others covered under this policy shall be
adjusted with the Insured for the account
of the owners of said Property, except that
the right to adjust such loss with said
owners is reserved to the Insurer. Any such
insurance under this POlicy shall not inure
directly or indirectly to the benefit of any
carrier or other bailee for hire.

/, LiberalizdtiottClause. If during the
period that insurance is in force under this
policy. or within 45 days prior to the incep
tion date thereof. on behalf of the Insurer
there be adopted. under the National Flood
Insurance Act of 1968. or any acts amenda
tory thereof, any forms, endorsements, rules
or regulations by which this policy could be
extended or broadened, without additional
premium charge, bY endorsement or substi·
tution of. form, then such extended or
broadened insurance shall inure to the
benefit of the Insured hereunder as though
$uch endorsement or substitution of form
had been made.

J. Policy Renewal. The term of this policy
commences on its inception date and ends
on its expiration date, as shown on the
"Declarations Page" which is attached to
the policy. The Insurer. is under no obliga·
tion to send any renewal notice or other
notice that the· policy term is eoming to an
end and the receipt of any such notice by
the Insured, Mortgagee or Agent of the In
sured shall not be deemed to be a waiver of
this .provision on the Insurer's part. The In
surer is under no obli~ation to assure that
policy changes reflected in endorsements
submitted by the Insured or Agent during
the poliCY term and accepted by the Insurer
are inclUded in anY renewal notice or new
policy. Which is sent. "Policy changes" in
cludes the addition of new coverage <e.g.
contents coverage added to a building cover·
age policy or vice versa> .or any increases in
the amounts of coverage.

This policy shall not be renewed and the
coverage provided· by it shall not continue
into any successive policy term unless the
premium payment for any such successive
policy term is received by the National
Flood Insurance Program <NFIP>, prior to
the expiration date of this pOlicy. subject to
"General Condition "E" ", above. The re
newal premium payment shall be deemed to
be received by the NFIP if the renewal pay
ment is mailed to the NFIP prior to the ex
piration date and is received by the NFIP
prior to or within five <5> days following the
expiration date or if the renewal payment is
mailed by certified lllail to the NFIP prior
to the expiration date~

219



Pt. 61, App. A(2) Title 44-Emergency Management and Assistance

•

In all cases, whether the renewal premium
payment is received .by the NFIP after the
expiration date of this policy orIl()~,this

policy shall be deemed terminated 3;lS"of the
expiration date of the last policy term for
which the premium was timely received by
the NFIP and the Insurer shall not be
obliged to provide the Insured with any can
cellation, termination, policy lapse, or policy
renewal notice advising the Insured of any
such cancellation, termination, policy lapse
or policy renewal; Provided, however, With
respect to any mortgagee (or trustee) named
in the Declaration form attached to this
policy, this insurance shall continue in force
only for the benefit of such mortgagee (or
trustee) for 30 days after written notice to
the mortgagee (or trustee) of termination of
this polky, and shall then terminate.

In connection with the renewal of this
pOliCy, the Insure<1 will be requeste<1 during
the policy term torecerti-fy, on a Recertifi
cation Questionnaire provi<1ed by the Insur
er, the rating information used to rate the
most recent application for or renewal of in
surance.

Notwithstanding the above mentioned re
sponsibility of the Insured to submit the ap
propriate renewal premium in sufficient
time to permit its receipt by the NFIP prior
to the expiration of the policy being re
newed, the InS\lrer has established a busi
ness procedure for mailing renewal notices
to assist Insurecls in meeting their responsi
bility. Regar<1ing the Insurer's business pro
cedure,eVidence of the plaeing of any such
notices into the V.S.Postal SerVice,ad
dressed to the Insured at the address ap
pearing on the Insure<1's most recent appli
cation or other appropriate form (received
by the NFIPprior to the mailing of the re
newal notice by the Insurer), does, in all re
spects, for purposes of the NFIP presump
tivelyestablish delivery to the Insured for
all purposes irrespective of whether the In
suredactually receive<1 the notice. However,
in the event that the Insurer determines
that, through any circumstances, any re
newal notice was not placed into the U.S.
Postal Service, or, if placed, was prepared or
addressed in a manner Which the Insurer
determines could preclude the likelihood of
it being actually a.nd timely received by the
Insured prior to the due date for the renew
al premium the follOWing procedures shall
be followed:

In the event that the Insured or his agent
notifies the Insurer, not later than one year
after the date on which the payment of the
renewal was due, of a non-receipt of a re
newal notice prior to the due date for the
renewal premium, Which the Insurer deter
mines was attributable to the above circum
stances, the Insurer shall mail a second bill
provi<1ing a revised due date, which shall be
thirty days after the date on which the bill
is mailed. If the renewal Payment is re-

ceived by such revised due date, the policy
shall be renewed as of the date on which
tl:l.~. prior policy would have expired. If the
renewal payment requested by rea.'>on of the
second bill is not received by the revised due
date, no renewal shall occur and the policy
shall remain an expired policy a.'> of the ex
pirationdate prescribed on the policy.

K. Cancellation of Policy or Reduction in
Amount of Insurance. This policy may be
cancelled at any time at the request of the
Insured, in which case the Insurer shall,
upon demand and surrenderor this policy,
refund the excess of paid premiums above
the pro-rata premium earned with retention
of the expense constant; provided, however,
that the premium paid for· the then current
policy term shall be fUllY earned if the In
sured retains an interest in the property
covered at the location described in the ap
plication lUld declarations form.

The amount of insurance under this
policy may be reduced at any time at the re
quest .of the Insured, in which case the In
surer shall. upon deman<1, refund the excess
of pai<1 premium above the pro-rata premi
um earned for the amount of the reduction;
proVi<1ed, however, that the premium paid
for the then current policy term shall be
fullY earned to the extent that the Insured
retains lUl interest in the property covered
at the location described in the application
and declarations form.

L. Loss Clause. Payment of any loss under
this policy shall not reduce the amount of
insurance appliCable to any other loss
during the P()l1cy term Which arises out of a
separate occurrence of the peril insured
against hereunder provided, th.at all loss
arising out of a continuous or protracted oc·
currence shall be deemed to constitute loss
arising out of a single occurrence.

M. Mortgagee Clause (AppliCable to build
ing items only and effective only when
policy is ma(j,e payable to a mortgagee (or
trustee) named in the application and decla
rations form attached to this policy or of
whom the Insurer has actual notice prior to
the payment of loss proceeds under this
policy): LoSS, if any, under this policy, shall
be payable to the aforesaid a.'> mortgagee (or
trustee) as interest may appear under all
present or future mortgages upon the prop
erty described in which the aforesaid may
have an interest a.'> mortgagee (or trustee),
in order of precedence of said mortgages,
and this insurance, as to the interest of the
mortgagee (or trustee) only therein, shall
not be invalidated by any act or neglect of
the mortgagor or owner of the described
property, nor by any foreclosure or other
proceedings or notice of sale relating to the
property, nor by any change in the title or
ownership of the property, nor by the occu
pation of the premises for purposes more
hazardous than are premitted by this policy;
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Provided, That in case the mortgagor or
owner shall neglect to pay any premium due
under this policy, the mortgagee (or trust
ee> shall, on demand, pay the same.

Provided, also, that the mortgagee (or
trustee> shall notify the Insurer of any
change of ownership or occupancy or in
creaseof hazard which shall come to the
knowledge of· said mortgagee (or trustee>
and, unless pennittedby this policy, it shall
be noted thereon and the mortgagee (or
trustee> shall, on demand. pay the premium
for such increased hazard for the term of
the use thereof; otherwise this policy shall
be null and void.

If this policy is cancelled by the Insurer, it
shall continue in force for the benefit only
of the mortgagee (or trustee> for 30 days
after written notice to the mortgagee (or
trustee> of such cancellation and shall then
cease, and the Insurer shall have the right.
on like notice, to cancel this agreement.

Whenever the Insurer shall pay the mort
gagee (or trustee> any sum for loss under
this policy and shall claim that, as to the
mottgagor or owner, no liability therefor ex
isted. tile Insurer shall. to the extent of
such paYment, be thereupon legally sUbro
gated to all the rights of the party to whom
such paYment shall be made, under all secu
rities held as cOllateral to the mortgage
debt, or may, at its option, pay to the mort
gagee (or trustee> the Whole principal due
or to grow due on the mortgage with inter
est, and shall thereupon receive a full as
signment and transfer of the mortgage and
of all such other securities; but no subroga
tionshall impair the right of the mortgagee
(or· trustee> to recover the full amount of
said mortgagee's {or trustee's> claim.

N. Morgagee Obligatio~. If the Insured
fails to render proof of loss, the named
mortgagee (or trustee>, upon notice, shall
render proof of loss in thefonn herein spec
ified witilin 60 days thereafter and shall be
subject to the provisions Of this policy relate
ing to appraisal and time of payment and of
bringing suit.

O. Loss Payable Clause (Applicable to con·
tents items only). Loss, if any, shall be ad
justed with the Insured and shall be pay
able to the Insured and loss payee. as their
interests maY·appear.

P. •Requirements in Case oj Loss. The In
sured shall give written· notice, as soon as
practicable, to the Insurer of any loss, pro
tect the property from further damage,
forthwith separate the damaged and
undamaged property· and put it in the best
possible order. Within 60 days after the loss,
unless such time is extended in writing by
the Insurer, the Insured shall render to the
Insurer, a proof of loss, signed and sworn to
by the Insured stating the knowledge and
belief of the Insured as to the following: the
time and origin of the loss, the interest of
the Insured and of all others in the proper-

ty, actual cash value of each item thereof
and the amount of loss thereto, all encum
brances thereon. all other contracts of in
surance, whether valid or not, covering any
of said property, any changes in the title,
use, occupation, location, possession or ex
posures of said property since the issuing of
this policy, by whom and for what purpose
any building herein described and the sever
al parts thereof were.· occupied at the time
of loss. The Insured, at the option of the In
surer, may be required to furnish a com·
plete inventory of the destroyed, damaged
and undamaged property, showing in detail
quantities. costs, actual cash value and
amount of loss claimed, and verified plans
and specifications of any building, fixtures
or machinery destroyed or damaged.

The Insured, as often as may be reason
ably required, shall exhibit to any person
designated by the Insurer all that remains
of any property herein described, and
submit to examinations under oath by any
person named by the Insurer, and subscribe
the same; and, as often as may be reason
ably required, shall produce for examina
tion all books ·ofaccount, bills, invoices and
other vouchers, or certified copies thereof if
originals be lost, at such reasonable time
and place as maybe designated by the In
surer or its representative, and shall permit
extracts and copies thereof to be made.

The Insurer may, at its option, waive the
requirement for tile completion and filing of
a Proof of Loss in· certain cases, in which
event the Insured will be required to sign
and, at the Insurer's option, swear to an ad
juster's report of the loss which includes in
formation about the loss and the damages
needed by the Insurer before the loss can be
adjusted.

Any false statements made in the course
of presentment of a claim under this policy
may be punishable by fine or imprisonment
under the applicable Federal laws.

Q. AppraisaL In case the Insured and the
Insurer shall fail to agree as to the actual
cash value of the amount of loss, then, on
the written demand of either, each shall
select a competent and disinterested ap
praiser and notify the other of the apprais
er selected within 20 days of such demand.
The appraisers shall first select a competent
and disinterested umpire; and failing for 15
days •to agree upon such umpire, then, on
request of the Insured or the Insurer, such
umpire shall be selected by a judge of a
court of record in the State in which the in
sured property is located. The appraisers
shall then appraise the loss, stating sepa
rately actual cash value and loss to each
item; and, failing to agree, shall submit
their differences, only, to the umpire. An
award in writing, so itemized. of a.ny two
when filed with the Insurer shall determine
the amount of actual cash value and loss. -r.~.~,
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Each appraiser shall be pa.id by the party
selecting him and the expenses of appraisal
and umpire shall be paid by tl\~:,;,p~rties

equally.
R. Options. It shall be optional with the

Insurer to take all, or any part, of the prop
erty at the agreed or appraised value, and
also to repair, rebuild or replace the proper
ty destroyed or damaged with other of like
kind and quality within a rea$onable .time,
on giving notice of its intention so to do
within 30 days after the receipt of the proof
of loss herein required.

S. Abandonment. There shall be no aban
donment to the Insurer of any property.

However, the InsUrer may permit the In
sured to keep daxnagcd, insured property
("salvage") after a loss and reduce the
amount of the loss proceeds payable to the
Insured undet,the policY by the valUe of the
salvage.

T. When Loss Payable. Loss is payable
within 60 days after the Insured file§ the
proof of loss (or within 90 days after the in
surance adjuster· files an adjuster's report
signed and sworn to by the Insured in lieu
of a prooiof loss) and ascertaimnent of the
loss is made either by agreement between
the Insurer and the Insured, expressed in
writing, or by the filing with the Insurer of
an award as provided in paragraph "Q",
above. If the Insurer rejects the Insured's
proof of loss in whole or in part, the Insured
may accept such denial ·of the claim, or ex
ercise the Insured'S rights under this policy,
or file an amended proof of loss as long as it
is filed within 60 days of the date of the loss
or any extension of time allowed by the·Ad·
ministrator.

U. Action Against the Insurer. No suit or
action on this policy for the recovery of any
claim shall be sustainable in any court of
law or equity unless all the requirements of
this policy shall have been complied with.
and unless commenced within 12 months
next after the date of mailing of notice of
disallowance or partial disallowance of the
claim. An action on such claim against the
Insurer may be instituted, without regard to
the amount in controversy, in the United
States District Court for the district in
which the property shall have been situ
ated.

V. SUbrogation. In the event of any pay
ment under this policy, the Insurer shall be
subrogated to all the Insured's right of re
covery therefor against any party, and the
Insurer may require from the Insured an as
signment of all rights of recovery against
any party for loss to the extent that pay
ment therefor is made by the Insurer. The
Insured shall do nothing after loss to preju
dice such right; however, this insurance
shall not be invalidated shOUld the Insured
waive in writing prior to a loss any or all
right of recovery against any party for loss
occurring to the described property.

IN WITNESS WHEREOF, the Insurer
has. executed and attested these presents:
Q;l,1t,j1;lis. policy shall not be valid unless
countersigned by the duly authorized repre
sentative of the Insurer.

GLORIA M. JIMENEZ,
Federal Insurance Administrator.

Endorsement 1

CONDOMINIUM AsSOCIATION ENDORSEMENT

If the named Insured on this policy is a
condominium association, then at the tilne
of loss by flood the following terms. subject
to all other provisions of the policy, will
apply:

1. The building coveto.ge of this policy,
subject to the stated limits will cover
damage to all building itemscoveredundet
the policy and owned in common by the
condominium associa.tion members.

2. The building coverage of thiS policy,
subject to the stated limits, is extended to
cover damage to all structural items within
the Individual Condominium Units. inclUd
ing walls, floors, ceilings, and their related
coverings, such as paint, paper, panelling.
carpeting, a.nd tile. Also covered arein·
stalled appliances for heating, cooling,
Plumbing and electrical purposes. The struc
tural items may be original installations or
replacement or additional items.

3. The building coverage outlined in para
graph 2 above· has application only to the
extent that the policy'S stated limits have
not been exhausted under paragraph 1.

4. The policy deductible relating to the
building coverage shall be applied against
the total damage to aU of the building'S
structural elements and not against the cov
ered loss, and shall not be applied separate
ly in the case of each unit sustaining
damage.

5. The contents coverage of this policy
covers damage, subject to the stated limits,
to all contents items owned in common by
the association members and contained in
the insured building or remOved therefrom
in accordance with the policY'S terms.

6. The· policy deductible relating to con
tents coverage shall be applied against the
total damage to all contents owned in
common by the condominium association
members and contained in the insured
building- or removed therefrom in accord
ance with the policy's terms and not against
the covered loss.

7. Loss under this endorsement shall be
adjusted With the condominium association
and shall be payable to the insurance trust
ee of record, as designated by the associ
ation.

<National Flood Insurance Act of 1968, as
amended (Title XIII of the Housing and

222



Chepter I-Federal Emergency Management· Agency § 62.4

Urban Development Act of 1968>, 42 U.S.C.
4001-4128; Reorganization Plan No. 3 of
1978 (43 FR 41934>, Executive Order 121~7,

dated March 31, 1979 (44 Fa 19367> E.O.
11988, dated May ~4, 1977 a.nti 44 CFR 9,
Delegation of Authority to Federal Insur
ance Administrator>
[43 FR 2570, Jan. 17. 1978. as amended at 44
FR 32215, June 5. 1979. Redesigna.ted at 44
FR 31177, May 31, 19'79 and amended at 47
FR 19147. May 4. 1982: 48 FR 39069. Aug.
29. 1983; 48 FR 42818. Sept. 20. 1983J

PART 62-SALEOF INSURANCE AND
ADJUSTMENT OF CLAIMS

Subpart A-Issuance of Policies

Sec.
62.1 Purpose of p.art.
62.2 Definitions.
62.3 Servicing agent.
62.4 Limitations on sale ·of policies.
62.5 Premium refund.
62.6 Minimum commissions.

Subpart a-ClaimsAdjustment and J"dicial
aeview

62.21 Claims adjustment.
62.22 JudiCial review.

AUTHORITY: Sec. 7fd). '79 Stat. 670: 42
U.S.C. 3535fd); sec. 1306. 82 Stat. 575 (42
U.S.C. 4013); Reorg~izationPlan No. 3 of
19'78 <43 FR 41943) and Executive Order
12127, dated March 31,1979 (44 FR _d367)
and delegation of authority to Federal In
surance Administrator (44 Fa 20963), unless
otherwise noted.

SOURCE: 43 FR 2573. Jan. 17, 1978. Redes
ignated at 44 FR 31177. May 31.1979, unless
otherwise noted.

SubpartA--lssuance of Policies

§ 62.1 Purpose of part.
The purpose of this p.art is to set

forth the manner in which flood insure
ance under the Program is made avail
able to· the general public in those
communities designated as eligible for
the sale of insurance under Part 64 of
this subchapter, and to prescribe the
general method by which the Adminis
trator exercises his/her responsibility
regarding the manner in which claims
for losses are paid.

§ 62.2 Definitions.
The definitions set forth in Part 59

of this subchapter are applicable to
this part.

§62.3 Servicing agent.
(a) pursua.nt to sections 1345 and

1346 of the Act, the Administrator has
e4.tered into the Agreement with a
servicing agent to authorize it to assist
in issuingflooa insurance policies
under the Program in communities
designated by the Associate Director
and to accept responsibility for deliv
ery of policies and payment of claims
for losses as prescribed by and at the
discretion of the Administrator.

(b) The following company has been
contracted to act as a servicing agent
for the Federal Insurance Administra·
tion: Computer Sciences Corporation.
9901-A George Palmer Highway,
Lanham, Maryland 20706.

(c) The servicing agent will arrange
for the issuance of flood insurance to
any person qualifying for such cover
age under Parts 61 and 64 of this sub
chapter Who·submits an application to
the servicing agent in accordance with
the terms and conditions of the con
tract between the Agency and the
servicing agent.

(d) Applications and premiums
should be mailed to: National Flood
Insurance Prograrn, P.O. Box 459,
Lanham. Maryland 20706.
(Reorganization Plan No. 3 of 1978. Execu
tive Order 12127 and Executive Order
12148>
[43 FR 2573, Jan. 17.1978. Redesignated at
44 Fft 3117'7, May 31. 1979. and amended at
48 FR 44544, Sept. 29, 1983]

§ 62.4 Limitations on sale of policies.
(a) The servicing agent shall be

deemed to have agreed. as a condition
of its contract that it shall not offer
flood insurance under any authority
or auspices in any amount within the
maximum limits of coverage specified
in § 61.6 of this subchapter, in any
area the Associate Director designates
in Part 64 of this SUbchapter as eligi
ble for the sale. of flood insurance
under the Program.. other .than in ac
cordance with this part. and the
Standard Flood Insura.nce Policy.

<b) Theagreernent and all activities
thereunder are subject to Title VI of
the Civil Rights Act of 1964. 42 U.S.C.
2000d, and to the apPlicable Federal
regulations and requirements issued
from time to time pursuant thereto.
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Subpart B-Claims Adiustment and
Judicial Review

1 year 1st of 52.000. 15
Excess of $2.000 5

3 years................... 1st of $6.000 15
Excess of $6.000................. 5

§ 62.21 Claims adjustment.
(a) In accordance with the Agree

ment, the servicing agent shall 301"·

(2) In the case of mid-term increases
in amounts of insurance added by en
dorsement, the follOWing com.missions
shall apply based on the totalpremi
um paid for the increased amounts of
insurance:

15
5

CommiSSiOn
O*ellnt)

Commissions
(percent)Premium amountPO!icy term

Prertlium amounts

1st of $2.000 .
excess of $2.000 .

(b) Any refunds of premiums a.u..
thoriZed under this SUbchapter sha.ll
not affect a previouslY earned commis
sion; and no agent shall be required to
return that earned commiSsion, unless
the refund is made to establish a
common policy term anniversary ·date
with other insurance providing cover
age against loss by other perils in
Which case a return of commission will
be reqUired by t'he agent ona pro rata
basis. In such cases, the policy shall be
immediately rewritten for a new tenn
with the same amount<s) of coverage
and with premium calculated at the
then current rate and, as to return
premium, returned, pro rata, to the in
sured based on the former policy's pre
mium rate.
<National Flood Insurance Act of 1968, as
amended <Title XIII of the Housing and
Urban Development Act of 1968>. 42 U.S.C.
4001-4128: Reorganization Plan No. 3 of
1978 <43 FR 41943). Executive Order 12127,
dated March 31, 1979 <44 FR 19367) Execu
tive Order 11988. dated May 24, 1977 and 44
CFR Part 9, Delegation of Authority to Fed
eral Insurance Administrator>

[46 FR 13515, Feb. 23, 1981]

No person shall be excluded from par
ticipation in, denied the benefitsof,'or
subjected to discrimination under the
Program, on the ground of race,color,
sex, creed or national origin. Any com
plaint or infonnation concerning the
existence of any such unlawful dis;'
crimination in any matter within the
purview of this part should be referred
to the Administrator.
<ReorganiZation Plan No. 30f 19'18,Execu
tive Order 1212'7 and Executive Order
12148>
[43 FR 2573, Jan. 17, 1978. Redesignated at
44 FR 31177, May 31,19'79, andamendeda,t
48 FR 44544, Sept. 29, 1983]

§ 62.5 Premium refund.

A Standard Flood Insurance Policy
holder Whose property has been deter
mined not to be in a special hazard
area after the maP revision or a Letter
of Map Amendment ·under Part 70 of
this SUbchapter may cancel the pollcy
Within the current .policy year pro
vided (a) he was required to purchase
or to maintain flood insurance cover
age, or both,' as a condition for finan
cial assistance, and <b) his property
was located in an identified special
hazard area as represented on an ef
fective PRBM or FIRM When the fi
nancial assistance was provided. If· no
claim under the policy has been paid
or Is pending, the full premium shall
be refunded for the current policy
year, and for an additional policy year
Where the insured had been required
to renew the policy during the period
when a revised map was being reprint
ed.

§ 62.6 Minimum commissions.

(a) The earned commission which
shall be paid to any property or casu
alty insurance agent or broker duly li
censed by a state insurance regulatory
authority, with respect to each policy
or renewal the agent duly procures for
an insured, shall not be less than $10
and is computed as follows:

(1) In the case of a new or renewal
policy, the following commissions shall
apply based on the total premiums
paid for the policy term:•
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range for the prompt adjustment and
settlement and payment of all claims
arising from policies of insurance
issued under the program. Investiga
tion of such claims maybe made
through the facilities of its subcon
tractors or insurance adjustment. orga
nizations. to the extent required and
appropriate for the expeditious proc
essing of such claims.

(b) All adjustment of losses and set
tlements of claims shall be made inac
cordance with the terms and condi
tions of the policy and Parts 61 and 62
of this subchapter.

§ 62.22 Judicial Review.

(a) Upon the disallowance by the
Federal Insurance Administration or
the servicing agent of any claim on
grounds other than failure to file a
proof of loss, or upon the refusal of
the claimant to accept the amount al~

lowed upon any such claim. after ap
praisal pursuant to policy provisions,
the claimant within one year after the
date of mailing by the Federal Insur
ance Administration or the servicing
agent of theriotice of disallowance or
partial disallowance of the claim may,
pursuant to 42 U.S.C. 40'12, institute
an action on such claim against the
Director of the Fede.ral Emergency
Management Agency in theU.S. Dis
trict Court for the district in which
the insured property or the majorpor
tion thereof shall have been situated,
without regard to the amount in con
troversy.

(b) Service of process for all judicial
proceedings where a claimant is suing
Director pursuant to 42 U.S.C. 4071
shall be made upon the appropriate
United States Attorney, the Attorney
General of the United States, and the
Director of the Federal Emergency
Management AgencY.
[43 FR 25'73. Jan. 17. 1978. Redesignated at
44 FR 31177. May 31, 1979. and amended at
4'1 };'R 43061 Sept. 30. 1982]

PART 63-[RESERVED]

PART 64-C:OMMUNITIES ELIGIBLE
fOR THE SALE Of INSURANCE

Sec.
64.1 Purpose of part.
64.2 Definitions.
64.3 Flo<>d Insurance Maps.
64,4 Effect on community eligibility result·

ing from b<>undarY changes. governmen·
tal reorganization. etc.

64.5 Relati<>nship of rates to zone designa
tions.

64.6 List of eligible communities.

AUTHORITY: Sec. 7(b>. 79 Stat. 670; 42
U.S.C. 3535(d>; Sec. 1361, 82 Stat. 587: 42
U.S.C. 4102; Re<>rganization Plan No. 3 of
1978 (43 FR 41943> and Executive Order
12127, dated March 31. 1979 (44 FR 1936'1>
and delegation of authority to Federal In~

surance Administrator (44 FR 20963>, unless
otherwise not.ed.

S<>URCE: 41 FR 469.86, Oct. 26. 1976, unless
otherwise noted. Redesignated at 44PR
31177, May 31,19'19.

§ 64.1 Purpose of pan.
(a) 42 U.S.C. 4012(c), 4022 and 4102

require that flood insurance in the
maximum limits of coverage under the
regular program shall be offered in
communities only after the Associate
Director, State .and Local Programs
and Support (herein the Associate Di
rector) has: (1) Identified the areas of
special flood. tnudslide (Le., mudflow)
or flood-related erosion hazards within
t.he community; and/or (2) completed
a risk study for the applicantcommu
nity.. The priorities for conducting
such risk stUdies are set forth in
§§ 59.23 and 60.25 of this subchapter.
The purpose of this part is to .define
the types of zones which the Agency
will use for identifying the hazard
areas on maps.

(b) 42 U.8.C. 4056 authorizes an
emergency implementation of the Na
tional Flood Insurance Program
whereby the Associate Director may
make subsidized coverage available to
eligible co.mmunities prior to the com
pletion of detailed rlsk studies for
such areas. This part also describes
procedures under the emergency pro
gram and lists communities which
become eligible under the NFIP.
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•
§ 64.2

(National Flood Insurance Act of 1968 (Title
XIII of the Housing and Urban/Develop
ment Act of 1968>. effective Janua.ry 28.
1969 (33 FR 17804. November 28. 1968>. as
amended; 42 U.S.C. 4001-4128; Executive
Order 12127.44 FR 19367; and delegation of
authority to the Associate Director)
[48 FR 28278. June 21. 1983]

§ 64.2 Definitions.

The definitions set forth in Part 59
of thIs subchapter are applicable to
this part.

§ 64.3 Flood Insurance Maps.

(a>The following maps may be pre
pared by the Associate Director for
use in connection with the sale of
flood insurance:

(1) Flood Insurance Rate Map
(FIRM): This map is prepared after
the risk study for the community has
been completed and the risk premium
rates have been established. It indi
cates the risk premium rate zones ap
plicable in the community and when
those rates are ·effective. The symbols
used to designate those zones are as
follows:

Zone symbol

A...................................... Area of special flood hazard without
watel' surface elevatiOns deter.
mined.

A1-99 Area of speci;ll flood hazard With
wllter surface elevations deter·
mined.

AO Area of special flood hazards having
shallow water depths and/or un·
predictable flOW paths between (1)
and (3) ft.

AH Areas of special flood hazards
having shallow water depths and/
or unpredictable flOW paths be·
tween (1) and (3) feet, and with
water surface elevations deter·
mined.

Vl-30 Area of special flood hazards. with
velocity, that is inundated by tidal
floods (coastal high hazard area).

VO Area of special flood hazards having
shallow water depths and/or un
predictable flow paths between (1)
and (3) ft. and with velocity.

8...................................... Area of moderate flood hazards.
C Area of minimal hazards.
o .. Area of undetermined but possible,

flood hazards.
M Area of special mudslide (i.e., mud-

flOW) hazards.
N Area of moderate mudslide (i.e..

mudflow) hazards.
P Area of undetermined, but possible,

mUdslide hazards.

Zone symbol

E Area of special f100d·related erosion
hazards.

Areas identified as subject to more
than one hazard (flood, mudslide (I.e.,
mudflow), flood-related erosion) will
be designated by use of the proper
symbols in combination.

(2) Flood Hazard Boundary Map
(FHBM>. This map is issued by the As
sociate Director delineating Zones A,
M,andE within a community.

(b) Notice of the issuance of new or
revised FliBMs or FIRMs is given in
Pa.rt 65 of this subchapter. The man
da.tory purchase of insura.nce is re
quired withiI) designated Zones A, Al
99,AO, Vl-30, VO, M, and E.

(c) The FHBMor FtRM shall be
maintained for public inspection at
the following locations:

(1) The information office of the
State agency or agencies designated by
statute or the respective Governors to
cooperate With the Associate Director
in implementing the PrOgram When
ever a community becomes eligible for
Program participation and the sale of
insurance pursuant to this section or is
identified as flood prone.

(2) One or more official locations
within the community in which flood
insurance is offered.

(3) [Reserved]
(4) The official record copy of each

official map shall be maintained in
FEMAfiles in Washington, D.C.
(42 U.S.C. 4001 et seq., Reorganization Plan
No. 3 Of 1978 {3 CFR 1978 Compo 329> and
Executive Order 12127 (44 FR 19367>; Ex
ecutive Order 12148>

[41 FR 46986. Oet. 26. 1976. Redesignated a.t
44 FR31177. May 31. 1979. and amended at
46 FR 1274, Jan. 6. 1981; 48 FR 28278, June
21. 1983; 48 FR 44544 and 44552, Sept. 29,
1983]

§ 64.4 Effect on community eligibility reo
sulting from boundary changes, gOY.

ernmental reorganization, etc.

(a) When a community not partici
pating in the Program acquires by
means of annexation, incorporation, or
otherwise. an area within another
community participating in the Pro
gram. no new flood insurance shall be

226



Chapt.erl--FederaIEmergency Management Agency § 64.4

made available as of the effective date
of annexation until the newly acquir
ing community participates in the Pro
gram. Until the effective date of par
ticipation, existing flood insurance
policies remain in effect until the poli
cy's date of expiration, but shall not
be renewed.

<b) When a community Pllrticipating
in the Program acquires by means of
annexation, incorporation, or other
wise, another area which was previous
ly located in a community either par
ticipating or not participating in the
Program, thecotntnunity shall 'have
six months from the date of aCquisi
tion to formally amend its flood plain
management regulations in order to
include all flood-prone areas within
the newly acquired area. The amended
regulations shall satisfY the applicable
requirements in§ 60.3 of this sub
chapter based .on the data previously
provided by the Associate Director..In
the event that the newly acquired area
was previously located in a community
participating in the Program, the pro
visions of this section shall only apply
if the community. uponacqujsition,
and pending formal adoption of the
amendment to its flood plain manage
ment regulations, certifies in writing
over the signature of a community of
ficial that within the newly acquired
.area the floodplain management re
quirements previously applicable in
the area remain in force. In the event
that the newly-acquired area was pre
viously located in a community not
participating in the Program, the pro
visions of the section shall only apply
if the community, upon acquisition.
and pending formal adoption of the
amendments to its flood plain manage
ment regulations. certifies in writing
over the signature of a community of
ficial that it shall enforce within the
newly-acquired area the requirements
of §60.3<b) of this subchapter. During
the six month period. existing flood
insurance policies shall remain .in
effect until their date of expiration
may be renewed, and new policies may
be issued. Failure to satisfy theappli
cable requirements in§ 60.3 shall
result in the community's suspension
from Program participation pursuant
to §59.24 of this subchapter.

(c) When an area previously a part
of a community participating in the
Program becomes autonomous or be
comes a portion of a newly autono
mous community resulting from
boundary changes, governmental reor
ganization, changes in state statutes or
constitution, or otherWise, such new
community shall be given six months
from the date of· its independence, to
adopt flood' plain management regula
tions within the special hazard areas
subject to its jurisdiction and to
submit its application for participation
as .a. separate community in order to
retain eligibility for the sale of flood
insurance. The regulations adopted by
such new community shall satisfy the
applicable requirements in § 60.3 of
this subchapter based on the data pre
viously provided bY the Associate Di
rector. The provisions of this section
shall only apply where the new com
munity upon the date of itsindepend·
ence certifies in writing over the signa
ture of a community official that,
pending formal adoption of flood plain
management reguilltions, the flood
plain management reqUirements previ
ously applicable in that area remain in
effect. During the six month period.
existing flood· insurance policies. shall
remain in effect until their dates of
expiration may be renewed, and new
policies may be issued. Failure to satis
fy the applicable requirements in
§ 60.3 of this subchllpter shall result in
the community's suspension from Pro
gram participation pursuant to § 59.24
of this subchapter.

<d) Where any community or any
area Within a community had in effect
a FH13M or 1"IRM, but all or a portion
of that community has been acquired
by another community, or becomes
autonomous, that map shall remain in
effect until it is superseded by the As
sociate Director, whether by republi·
cation as part of the map of the ac
quiring community. or otherwise.

<e) When a community described in
paragraph <a),<b).<c), or <d) of this
section has flood elevations in effect.
no new appeal period under Parts 66,
67, and 68 of this subchapter will
begin except as new scientific and
technical data are available.
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(41 FR 46986. Oct. 26. 1976. Redesignated at
44 FR 31177. May 31. 1979. and amended at
48 FR 44552. Sept. 29. 1983]';< ;'"

§ 64.5 Relationship of rates to zone desig·
nations.

(a) In order to expedite a communi
ty's Qualification for flood insurance
under the emergency progra.m. the As
sociate Director may authorize the
sale of such insurance without desig
natingany Zones A. M, or E within a
community, provided the community
has previously adopted flood plain
management regulations meeting the
requirements of § 60.3(a). § 60.4<a) or
§ 60.5<a) of this subchapter. When the
~soci~te Director has obtained suffi
cient technical information to delin
eate Zones A. M. or E, he/she shall de
lineate the tentative boundaries on a
FHBM.

<b) Upon the effective date of the
FIRM. flOod insurance will continue to
be available throughout the entire
community at chargeable rates <Le.,
SUbsidized) for first layer coverage of
existing structures, but will be only
available at risk premium ra.tes for all
new construction and substantial im
provements. Upon the effective date
ofa FIRM, second layer coverage is
available only at risk premium rates
for alI structures.

<c) Detajled insurance information
ma~' be 9btained from the servicing
companies. See Part 62 of this sUb
chapter.

(41 FR 46986. Oct. 26. 1976. Redesignated at
44 FR 31177. May 31. 1979. and amended at
48 FR 44&52. Sept. 29. 1983]

§ 64.6 List of eligiblecommuniti~s.

The sale of flood insurance pursuant
to the National Flood Insurance Pro
gram <42 U.S.C. 4001-4128) is author
ized for the communities set forth
under this section. Previous listings
under this part continue in effect until
revised.

EDITORIAL NOTE: For references to FR
pages shOWing lists of eligible communities.
see the List of CFR Sections Affected ap
pearing in the Finding Aids section of this
volume.

PART 6S-IDENTIFICATION AND
M~PPING OF SPECIAL HAZARD
AREAS

Sec.
65.1 Purpose of part.
65.2 Definitions.
65.3 Requirement to submit new technical

data.
65.4 List Of communities submitting new

technical data.

AUTHORITY: Sec. 7<d). 79 Stat. 670; 42
U.S.C. 3535<d). Sec. 1360. 82 Stat. 587, 42
U.S.C. 4101; Reorganization Plan No. 3 of
1978 <43 FR 41943) and Executive Order
12127. dated MarCh 31. 1979<44 FR 19367)
and delegation of authority to Federal In
surance AdJ;ninistrator (44 FR 20963), unless
otherwise noted.

§ 65.1 Purpose of part.

42 U.S.C. 4104 authorizes the Direc
tor to identify and pUblish informa
tion with respect to all areas Within
the United States having special flood,
mUdslide (i.e., mudflow) and flood-re
lated erosion hazards. The purpose of
this part is to outline the steps a com
munity needs to take in order to assist
the Agency's effort in providing up-to
date identification an<l pUblication. in
the form of the maps desczribed in Part
64. on special flood.mudslide (Le.,
mudflow) and flood-related erosion
hazards.
(48 FR 28278. June 21. 1983]

§ 65.2 Definitions.
The definitions set forth in Pa.rt 59

of this subchapter are applicable to
this part.
(41 FR 46987. Oct. 26. 1976. Redesignated at
44 FR 31177. May 31. 1979]

§ 65.3 Requirement to submit new techni
cal data.

A community's base flood elevations
may increase or decrease resulting
from physical changes affecting flood
ing conditions. Within six months of
the date that such information be
comes available. a community shall
notify the Associate Director of the
changes by submitting technical or sci
entific data in accordance with this
paragraph. Such sUbmission is neces
sary so that upon confirmation of
those physical changes affecting flood-
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ingconditions risk premium rates and
flood plain management requirements
will be based upon current data.

(a) The Chief Executive Officer
(CEO) of a community participating in
the Program shall submit to the Asso
ciate Director technical or scientific
information indicating that the base
flood elevations on the community's
FIRM do not ·accurately reflect flood
risks as they currently exist. Such in
formation shall include. but not neces
sarily be limited to:

(1) A topographic map exhibiting
ground elevation contours in greater
detail than maps available at the time
of the flood insurance study. or eXhib
iting topographic or ground elevation
changes since the· flood insurance
study was performed; and

(2) :S:ydrologic data which has
become available since the flood insur
ance studY was performed. such as
photograPhs or historical records ofa
major flooding occurrence or a· flood
study or information.developed by an
appropriate authoritative source, such
as a Federal or State agency, a.County
Water Control District. and a County,
City or private registered professional
engineer. Hydrologic infOrmation shall
be of sufficient detail so that the hy
drologic computations may beevaluat
ed by the Associate Director; or

(3) Information about flood control
projects, such as stream channeliza
tion. construction of new dams. reser
voirs. artificial canals. private levees.
or flood protection systems. Such in
formation Shall:

(f) Be submitted JJ.t least six months
prior to the expected completion date
of the project,and

(if) Include JJ. complete plan of the
project with crosS sections and dimen
sions, together with a detailed map of
the affected area indicating changes in
base flood elevations caused by con
struction of the project, and

(iii) Be reflected on the community's
FIRM only after the project has been
completed. except as maybe provided
in this subchapter.

(b) The technical and scientific in
formation indicating changes in base
flood elevations shall be submitted to
Engineering Branch. Natural Hazards
Division. Office of Natural and Tech
nological Hazards. Federal Emergency

Management Agency. Washington.
DC.

(c) Upon receipt of the scientific or
technical data. the Associate Director
shall (1) mail an acknowledgement to
the CEO. and (2) notify the CEO
within 90 days that:

(i) The base flood elevations on the
effective·FIRM are· correct and shall
not be modified; or

(it) The flood elevations on the ef
fective FIRM shall be modified. and
new base flood elevations shall be es
tablished under the provisions of Part
67 of this subchapter; or

<iii) An additional 90 days is required
to evaluate the scientific or technical
data submitted.
(41 FR 46987. Oct. 26, 1976. Redesignated at
44 FR 311'1'1. May 31. 1979. and amended at
4'1 FR 43061 Sept. 30, 1982. Redesignated at
48 FR 28278, June 21. 1983, and amended at
48 FR 44553. Sept. 29. ·1983]

§65.4 Lillt of cQmmunitiessubmitting new
technical data.

This section provides a cumulative
list of communities where modifica
tions of the base flood elevation deter
minationshave been made because of
submission of new scientific or techni
cal data. Due to the need for expedit
ing t):le modifications. the revised map
is already in effect and the appeal
period commences on or about the ef
fective date. of the·modified map. An
interim rule, foUowed by a final rule.
will list the revised map effective date.
local reposiwry and the name and. ad
dress of the community Chief Execu
tiveOfficer. Themap(s) is (are) effec
tive for both floodplain management
and insurance purposes.
{48 FR 40891, Sept. 12. 1983]

EDITOIUALNoTE: For a list of communities
issued under this section and not carried in
the CFRsee the List of CFR Sections Af~
fected appearing in the Findings Aids sec
tion of this volume.

PART 66-CONSULTATION WITH
LOCAL. OFFICIALS

Sec.
66.1 Purpose of part.
66.2 Definitions.
66.3 Establishment of community case file

and flood elevation study docket.
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§ 66.1

Sec.
66.4 Appointment of consultation"cQordi

nation officer.
66.5 Responsibilities for consultation and

coordination.
AU'11l0RITY: 42 U.S.C. 4001 et seq., Reorga

nization Plan No.3 of 1978 <3 CFR 1978
Compo 329> and Executive Order 12127 (44
FR 19367>. unless otherwise noted.

§ 66.1 Purpose of part.
(a) The purpose of this part is to

comply with section 206 of the Flood
Disaster Protection Act of 1973 (42
U.S.C. 4107) by establishing proce
dures for flood elevation determina
tions of Zones Al-99 and Vl-30 within
the eom.munityso that adequate con
sultation with the community officiPo15
shall be assured.

(b) The procedures in this part shall
apply When base flood elevations are
to be· determined or mOdified.

(c) The Associate Director or his del
egate shall:

(1) Specifically request that the
community submit pertinent data con
cerning flood hazards,flooding experi
ence, plans to avoid potential hazards,
estimate of historical and prospective
economic impact on the community,
and such other appropriate data (par
ticularly if such data will necessitate a
modification of a base flood elevation).

(2) Notify local officials of the prog
ress of surveys, studie$, investigations,
and of prospective findings, $olong with
data and methods employed in reaCh
ing such conclusions; and

(3) Encourage local dissemination of
surveys, studies, and investigations so
that interested persons will have an
opportunity to bring relevant data to
the attention of the community and to
the Associate Director.

(4) Carry out the responsibilities for
consultation and coordination set
forth in § 66.5 of this part.
(41 FR 46988. Oct. 26. 1976. Redesignated at
44 FR 31177. May 31. 1979. and amended at
47 FR 771. Jan. 7. 1982; 48 FR 44553. Sept.
29. 19831

§ 66.2 Definitions.

The definitions set forth in Part 59
of this subchapter are applicable to
this part.
[41 FR 46988. Oct. 26. 1976. Redesignated at
44 FR 31177. May 31.1979]

§ 66.3 Establishment of community case
tile and flood elevation study docket.

(a) A file shall be established for
each community at the time initial
consideration is given to studying that
community in order to establish
whether or not it contains flood-prone
areas. Thereafter; the file shall in
clude copies of all correspondence
with officials in that community. As
the community is tentatively identi
fied, provided with base flood eleva
tions, or suspended and reinstated,
documentation of such actions by· the
Associate Director shall be placed in
the community file. Even if a map is
administratively rescinded or with
drawn after notice under Pa.rt 65 of
this subchapter or the community suc
cessfully rebuts its flood-prone desig
nation, the file will be maintained in
definitely.

(b) A portion of the community file
shall be designated a flood elevation
study consultation docket and shall be
established for each conununity at the
time the contract is awarded for a
flood elevation study. The docket shall
include copiesof(1) all correspond
ence between the Associate Director
and the community concerning the
studY,reports of any meetings among
the Agency repre$entatives, .property
owners of the community. the state
coordinating agencY,study contractors
or other interested persons, (2)rele-
vant publications, (3) a copy of the
completed flood elevation study, and
(4) a copy of the Associate Director's
final determination.

(c) A flood elevation determination
docket shall be established and main
tained in accordance with Part 67 of
this subchapter.
(Reorganization Pla.n No. 3 of 1978; Execu
tive Order 12127 and Executive Order
12148>
(41 FR 46988. Oct. 26. 1976. Redesignatf'::l a.t
44 FR 31177. May 31, 1979. and amended at
48 FR 44544 and 44553. sept. 29. 1983]

§ 66.4 Appointment of consultation co
ordination officer.

The Associate Director for State and
Local Programs and Support (Asso
ciate Director) may appoint an em
ployee of the Federal Emergency Man
agement Agency, or other designated

230



Chapter I-Federal Emergency Management Agency

Federal employee, as the Consultation
Coordination Officer, foreach commu
nitywhen an analysis is undertaken to
establish or to modify flood elevations
pursuant to a new study or a restudy.
When a CCO is appointed by the Asso
ciate Director, the responsibilities for
consultation and coordination as set
forth in§66.5 sha,ll be carried out by
the CCO. The Associate Director shall
advise the community and the state
coordinating agency, in writing, of this
appointement.
[47 FR 771, Jan. 7, 1982]

§ 66.5 Responsibilities for consultation
and coordination.

(a) Contact shall be made with ap
propriate officialS of a community in
which a proposed investigation is un
dertaken. and with the state coordi
nating agency.

(b) Local dissemination of the intent
and nature. of the investigation shall
be encouraged so that interested par
ties will have an opportunity to bring
relevant data to the attention of the
community and to the Associate Direc
tor.

(c) Submission of information from
the community concerning the stUdy
shall be encouraged.

(d) Appropriate officials of the com
munity· shall be fully informed of. (. 1)
The responsibilities placed on them by
the Program, on the administrative
procedures followed by .the Federal
Emergency Management Agency, (3)
the community's role in establishing
elevations, and (4) the responsibilities
of the community if it participates or
continues to participate in the Pro
gram.

(e) Before the commencement of an
initial Flood Insurance Study, tbe
CCO or otherFEMA representative,
together with a representative of the
organization undertaking the study,
shall meet with officials of the com
munity.The state coordinating agency
shall be notified of this meeting and
may attend. At this meeting, the local
officials shall be informed of (1) The
date when the study will commence,
(2) the nature and purpose of the
study, (3) areas involved, (4) the
manner in Which the study shall be
undertaken, (5) the general principles
to be applied, and (.6) the intended use

§ 67.1

of the data obtained. The community
shall be informed in writing if any of
the six preceding items are or will be
changed after this initial meeting and
during the course of the ongoing
study.

(f) The community shall be in
formed in writing of any intended
modificatton to the community's final
flood elevation determinations or the
development of new elevations in addi
tional areas of the community as a
result ofa new study or restudy. Such
information to the community will in
clude the data set forth in paragraph
(e) of this section. At the discretion of
the Chief of the Natural and Techno
logical Hazards Division in each
FEMA Regional Office, a meeting may
be held to accomplish this require
ment.
[47 FR 771, Jan. 7.1982]

PART· 67-APPEALS FROM PRO
POSED FLOOD Et.EVATION DETER
MINATIONS

Sec.
67.1 Purpose of part.
67.2 Definitions.
67.3 Establishment and m.aintenance of a

flood elevation determination docket
<FEDD>.

67.4 Proposed flood elevation determina-
tion.

67.5 Right of appeal.
67.6 Basis of appeal.
67.7 Collection of appeal data.
67.8 Appeal procedure.
67.9 Final detertnination in the absence of

an appeal by the community.
67.10 Rates during pendency of final deter·

mination.
67.11 Notice of final determination.
67.12 Appeal to p.istrict Court.

AUTHORITY: sec. 1304(a>, 82 Stat. 574 <"'.
U.S.C. 4012); Reorganization Plan No. 3 01
1978 (43 FR 41943> and Executive Order
12127, dated March 31, 1979 <44 FR 19367>
and· delegation of authority to Federal In
surance Administrator (44 FR 20963 >, unless
otherwise noted.

SOURCE: 41 FR 46989, Oct. 26, 1976, unless
otherwise noted. Redesignated at 44 FR
31177, May 31,1979.

§ 67.1 Purpose of part.
The purpose of this part is to estab

lish procedures implementing the pro-

•
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visions of section 110 of Flood Disaster
Protection Act of 1973.

§ 61.2 Definitions.

The definitions set forth in Part 59
of this subchapter are applicable to
this part.

§ 67.3 Establishment and maintenance of
a flood elevation determination docket
(FEDD).

The Associate Director shall estab
lish a docket of all matters pertaining
to flood elevation determinations. The
docket files shall contain the folloWing
information:

(a.) The name of the communitysub~

ject to the flood elevation determina
tion;

(b) A copy of the notice of the pro
posed flood elevation determination to
the Chief Executive Officer (CEO) of
the Community;

(c) A copy of the notice of the pro
posed flood elevation determination
published in a prominent local news
paper of the community;

(d) A copy of the notice of the pro
posed flood elevation determination
pUblished in the FEDERAL REGISTER;

(e) Copies of all appeals by private
persons received by the Associate Di
rector from the CEO;

(f) Copies of all comments received
by the Associate Director on the
notice of the proposed flood elevation
determination published in the FEDER
AL REGISTER.

(g) A copy of the community's
appeal or a copy of its decision not to
appeal the proposed flood elevation
determination;

(h) A copy of the flood insurance
study for the community;

(1) A copy of the FIRM for the com
munity;

(j) Copies of all materials main
tained in the flood elevation study
consultation docket; and

(k) A copy of the final determination
with supporting documents.
[41 FR 46989, Oct. 26, 1976. Redesignated at
44 FR 31177. May 31, 1979, and amended at
48 FR 44553, Sept. 29, 1983]

§ 67.4 Proposed flood elevation determina.
tion.

The Associate Director shall propose
flood elevation determinations in the
following manner:

(a) Publication of the proposed flood
elevation determination for comment
in the FEDERAL REGISTER;

(b) Notification by . certified mail,
return receipt requested, of the pro
posed flood elevation·determination to
the CEO; and

(c) Publication of the proposed flood
elevation determination in a promi
nent local newspaper at least twice
during the ten day period immediately
following the notification of the C:EO;
[41 FR 46989, Oct. 26, 1976. Redesignated at
44 FR 31177, May 31, 1~79, anQ amended at
48 FR 44553, Sept. 29, 1983]

§ 67.5 Right of appeal.
(a) Any owner or lessee of teal prop

erty, within a community where a pro
posed flood elevation determination
has been made pursuant to section
1363 of the National Flood Insurance
Act of 1968, as amended, who believes
his property rights to be .adversely af
fected by the A$sociate Director'sptO·
posed determination, may file a writ·
ten appeal of such determination with
the CEO. or such agency as he shall
publicly designate, within ninety dli),YS
of the second newspaper pUblication
of the Associate Director's proposed
determination.
[41 FR 46989, Oct. 26, 1976. Redesignated at
44li'R 31177, May 31. 1979. and amended at
48 FR 44553, Sept. 29, 1983]

§ 67.6 Basis of appeal,
(a) The sole basis of appeal under

this part shall be the possession of
knowledge or information indicating
that the elevations proposed by FEMA
are scientifically or technically incor
rect. Because scientific and technical
correctness is often a matter of degree
rather .than absolute (except where
mathematical or measurement error
or changed physical conditions can be
demonstrated), appellants are required
to demonstrate that alternative meth
ods or applications result in more cor
rect estimates of base flood elevations,
thus demonstrating thatFEMA's esti
mates are incorrect.
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(b) Data requirements. (1) If an ap
pellant believes the proposed base
flood elevations are technically incor
rect due toa mathematical or meas·
urement error or changed physical
conditions, then the specific source of
the error must be identified. Support
ing data must be furnished to FEMA
including certifications by a registered
professional engineer or licensed land
surveyor, of the new data necessary
for FEMA to conduct a reanalysis.

(2) If an appellant believes that the
proposed base flood elevations are
technically incorrect due to error in
application of hydrologic, hydraulic or
other methods or use of inferior data
in applying such methods, the appeal
must demonstrate technical incorrect·
ness by:

(i) Identifying the purported error in
the application or the inferior data.

(U) Supporting why theapplic:il.tion
is incorrect or data is inferior.

(iii) Providing an application of the
same basic methods utilized by FEMA
but with the changes itemized.

(iv) Providing background technical
support for the changes indicating
why the appellant's application should
be accepted as more correct.

(v) Providing certification of correct·
ness of anY altern.ate data utilized or
measurements made (such as topo·
graphic information) by a registered
professional engineer or licensed land
surveyor, and

(vi) Providing documentation of all
locations where the appellant's base
flood elevations are different from
FEMA's.

(3) If any appellant believes the pro·
posed base flood elevations are scien·
tifically incorrect, the appeal must
demonstrate scientific incorrectness
by:

(i) Identifying the methods, or as·
sumptions .purported to bescientifical·
ly incorrect.

(ii) Supporting why the methods, or
assumptions are scientifically incor·
recto

(iii) Providing an alternative analysis
utilizing methods, or assumptions pur·
ported to be correct.

(iv) Providing technical support indi
cating.- why the appellant's methods
should be accepted as more correct
and

§ 67.8

(v) Providing documentation of all
locations Where the. appellant's base
flood elevations are different from
FEMA's.

(Sec. 1363 of the National Flood Insurance
Act of 1968. as amended 82 Stat. 574 (42
U.S.c. 4001et seq.); R.eorganization Plan
No.3 of 1978 (43 FR 41943) and E.O. 12127,
dated March 31, 1979 (44 FR 19367»
[ote FR 31644. July 1, 1983]

§ 67.7 Collection of appeal data.

(a) Appeals by private persons to the
CEO shall be SUbmitted Within ninety
(90) days following the second newspa
per pUblication of the Associate Direc
tor's proposed flood elevation determi
nation to the CEO or to such agency
80S he m:il.Y publicly designate and shall
set forth scientific or technical data
that tend· to negate or contradict the
Associate Director's. findings.

(b) Copies of all individual appeals
received by the CEO shall be forward·
ed, as. soon as they are received, to the
Associate Director for information and
placement in the Flood Elevation De·
termination Docket.

(c) The CEO shall review and con·
solidate all appe:il.ls by private persons
and issue a written opinion stating
whether. the evidenc~presented is suf
ficient to Justify an appeal on behalf
of such persons by· the community in
its own name.

(d) The decision issued by the CEO
on the basis of his review, 011 whether
an appeal by the community in its own
name shall be made, shall be filed with
the Associate Director not later than
ninety days after the date of the
second newspaper pUblication of the
Associate Director's proposed flood
elevatIon determination and shall be
placed in the FEDD.
[41 FR 46989. Oct. 26,1976. Redesignated at
44 FR 31177. May 31. 1979. and amended at
48 FR 44553, Sept. 29. 1983]

§ 67.8 ,Appeal procedure.

(a) If a commullity appeals the pro·
posed flood elevation determination,
the Associate Director shall review
and take fully into account any techni·
calor scientific dat:il. submitted by the
community that tend to negate or con
tradict the information upon which

•
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his/her proposed determination is
based.

(b) The Associate Director shallre
solve suchappeal by consultation with
officials of the local government, or by
administrative hearings under the pro
cedures set forth in Part 68 of this
subchapter,or by submission of the
conflicting data to an independent sci
entific body or appropriate Federal
agency for advice.

(c) The final determination by the
Associate Director where an appeal is
filed shan be made within a reason
able time.

(d) Nothing in this section shall be
considered to compromise an appel
lant's rights gra.Jlted under § 67.12.

fe) The Associate Director shall
make available for public inspection
the reports and other information
used in making the final determina
tion. This material shall be admissible
in a court of law in the event the com
munity seeks judicial review in accord
ance with §67.12.
[41 FR 46989, Oct. 26, 1976. Redesignated at
44 FR 31177. May 31, 1979, and amended at
48FR 44553. Sept. 29, 1983]

§ 67.9 Final determination in the absence
olan appeal by the community.

(a) If the Associate Director does not
receive an appeal from the community
within tll.eninety days provided, he
shall consolidate and review on their
own merits the indiVidual appeals
which, in accordance with § 67.7 are
filed Within the community and for
warded by the CEO.

(b) The final determination shall be
made pursuant to the procedures in
§ 67.8 and, modifications shall be made
of his proposed determination as may
be appropriate, taking into account
the written opinion, if any, issued by
the community in not supporting such
appeals.

[41 FR 46989, Oct. 26, 1976. Redesignated at
44 FR 31177. May 31. 1979, and amended at
48 FR 44553, Sept. 29, 1983]

§ 67.10 Rates during pendency of final de
termination.

(a) Until such time as a final deter·
mination is made and proper notice is
given, no person within a participating
community shall be denied the right

to purchase flood insurance at the
subsidized rate.

+bJ After the. final determination
and upon the effective date of a
FIRM, risk premium rates will be
charged for new construction and sub
stantial improvements. The effective
date of a FIRM shall begin not later
than six months after the final flood
elevation determination.

§ 67.11 Notice of final determination.

The Associate Director's notice of
the final flood elevation determination
for a community shaH be in. written
form and published in the FEDERAL
REGISTER,and copies shall be sent to
the CEO, all individual apPellants 8.nd
the State Coordinating Agency.

(41 FR 46989. Oct. 26, 1976. Redesignated at
44 FR 31177, May 31, 1979, and amended at
48FR 44553. Sept. 29. 1983]

EDITORIAL NOT:£: For the list of communi
ties issued under this section. and not car·
ried in the CFR, see the List of CFR Sec
tions Affected appearing in the Finding
Aids section of this volume.

§ 67.12 Appeal to District Court.

(a) An appellant aggrieved by the
final determination of the Associate
DirectorrnaY appeal such determina
tion only to the United States District
Court for the District Within which
the community is located within sixty
days after receipt of notice of determi·
nation.

(b> During the pendency of any such
litigation, all final determinations of
the Associate Director shall be effec
tive for the purposes of this title
unless stayed by the court for good
cause shown.

(c) The scope of review of the appel·
late court shall be in accordance with
the provisions of 5 U.S.C. 706, as modi·
fied by 42 U.S.C.4104(b).

[41 FR 46989. Oct. 26. 1976. Redesignated at
44 FR 31177. May 31. 1979. and amended at
48 FR 44544 and 44553. Sept. 29. 1983]

PART 6a-ADMINISTRATIVE
HEARING PROCEDURES

Sec.
68.1 Purpose of part.
68.2 Definitions.
68.3 Right to administrative hearings.

234



Chapter I-Federal Emergency Management·Agency

Sec.
68.4 Hearing board.
68.5 Establishment of a docket.
68,6 Time and place of hearing.
68.7 Conduct of hearings.
68.8 Scope of review.
68.9 Admissible evidence.
68.10 Burden of proof.
68.11 Determination.
68.12 Relief.

AUTHORITY: Sec. 1304(a). 1363 of the Na
tional Flood Insurance Act of 1968. as
amended, 82 Stat. 574 (42 U.S.C. 4011-4104);
Reorganization Plan No. 30f 1978 (43 FR
41943) and Executive Order 12127, dated
March 31. 1979 (44 FR 19367) and delega
tion of authority to Associate Director.
State and Local Programs and Support.

SOURCE: 47 FR 23449. May 29. 1982. unless
otherwise noted.

§ 68.1 Purpose of part.
The purpose of this part is to est.ab

lish procedures for appeals of the As
sociate Director's· base flood elevation
determinations. Whether proposed
pursuant to section 1363(e) of the Act
(42 U.S.C. 4104) or modified because of
changed conditions or newly acquired
scientific and technical information.

§ 68.2 Definitions.
The definitions set forth in Part 59

of this subchapter are applicable to
this part. For the purposes of this
part, "Director" shall mean the Direc
tor of the Federal Emergency Manage
ment Agency and "Associate Director"
shall mean As.sociate Director for
State and Local Prograrrlsand Sup
port.

§ 68.3 Right to administrative hearings.
If a community appeals the Asso

ciate Director's flood elevation deter
mination establi~hed pursuant to
§67.8 of this SUbchapter, and the As
sociate Director has determined that
such appeal cannot be resolved by con
sultation with officials of the commu
nity or by submitting the conflicting
data to an independent scientific body
or appropriate Federal agency for
advice, the Associate Director shall
hold an adminsitrative hearing to re
solve the appeal.

§ 68.4 Hearing board.
(a) Each hearing shall be conducted

by a three member hearing board
(hereinafter "board"). The board shall

§ 68.6

consist of a hearing officer (herein
after "Judge") appointed by the Direc
tor based upon a recommendation by
the Office of Personnel Management
and two members selected by the
Judge who are qualified in the techni
cal field of flood elevation determina
tions. The Judge shall consult with
anyone he deems<appropriate to deter
mine the technical qualifications of in
dividuals being considered for appoint
rr.ent to the board. The board mem
bers shall not be FEMA employees.

(b> The Judge shall be. responsible
for conducting the hearing,and shall
make all procedural rulings during the
course of the hearing. Any formal
orders and tb,e final decision on the
merits of the hearing shall be made by
a majority of the board. A dissenting
member may submit a separate opin
ion for the record.

(c) A technically qualified alternate
will be appointed bY the Judge as a
member of the board when a techni
callY qualified appointed member be
comes unavailable. The Director will
appoint an alternate Judge if the ap
pointed Judge becomes unavailable.

§ 68.5 Establishment of a docket.

The General Counsel shall establish
a docket for appeals referred to him!
her by the Associate Director for ad
ministrative hearings. This docket
shall include, for each appeal, copies
of all materials contained in the flood
elevation dete.rmination docket
(FEDD) file on the matter, copies of
all correspondence in connection With
the appeal, all motions, orders, state
ments, .and othe.r legal documents, a
transcript of the hearing, and the
board's final· determination.

§ 68.6 Time and place of hearing.
(a) The time and place of each hear

ing shall be designated by the Judge
for that hearing. The Associate Direc
tor and the General Counsel shall be
promptly advised of such designations.

(b) The board's notice of the time
and place of hearing shall be sent by
the Flood Insurance Docket Clerk by
registered or certified mail, return re
ceipt requested, to all appellants. Such
notice shall include a statement indi
cating the nature of the procGedings

•
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and their purpose and all appellants'
entitlement to counsel. Notice/'of; the
hearing shall be sent no later than 30
days before the date of hearing unless
such period is waived by all appellants.

§ 68.7 Conduct of hearings.
(a) The Judge shall be responsible

for the fair and expeditious conduct of
proceedings.

(b) The Associate Director shall be
represented by the General Counselor
his/her designee.

(c) One administrative hearing shall
be held for anyone community unless
the Associate Director for good cause
shown grants a separate hearing or
hearings.

(d) The Chief Executive Officer
(CEO) of the community or his/her
designee shall represent all appellants
from that community; Provided, That
any appellant may petition the board
to allow such appellant to make anap
pearance on his/her own behalf. Such
a petition shall be granted only upon a
showing of good cause.

(e) Bearings shall be open to the
public.

(f) A verbatim transctiptwiU be
rnadeo! the heating. An appellant
may order coPies of thetra;nseribed
verbatim record directly from the re
porter and. win be responsible for pay
ments.

§ 68.8 Scope of review.
Review at administrative hearings

shall be limited to: An examination of
any infonnationpresented by each ap
pellant within the 90 day appeal
period indicating that elevations pro
posed by the Associate Director are
scientifically or technically incorrect;
the FIRM; the flood insurance stUdy;
its backup data and the references
used in development of the flood in
surance study; and responses by
FEMA to the issues raised by the
appellant(s).

§ 68.9 Admissible evidence.
(a) Legal rules of evidence shall not

be in effect at adminstrative hearings.
However, only evidence relevant to
issues within the scope of review
under § 68.8 shall be admissible.

(b) Documentary and oral evidence
shall be admissible.

(c) Admissibility of non-expert testi
mony shall be within the discretion of
the board.

(d) All testimony shall be under
oath.

(e) Res judicata/collateral estoppel.
Where there has been a previous de
termin$tion. decision or finding of fact
by the Oirector. one of his delegees. an
administrative law judge, hearing offi
cer. or hearing board regarding the
base flood elevations of any other
community. such determination, deci
sion, or finding of fact shall not be
binding on the board and may only be
admissible into evidence if relevant.

§ 68.10 Burden of proof.
The burden shall be on appellant(s)

to prove that the flood elevation de
termination \s not scientifically or
technically correct.

§ 68.11 Determination.

The board shall render its written
decision Within 45 days after the con
elusion of the hearing. The entire
record of the hearing including the
bO$rd's decision will be sent to the Di
rector for review and $pproval. The
Director shall make the final base
flood. elevation determination by ac
cepting in Whole or in part or by re
jectingthe board's decision.

§ 68.12 Relief.
The final determination may be ap

pealed by the appellant(s) to the
United States district court as pro
vided in Section 1363(f) of the Act (42
U.S.C. 4104).

PART 69-[RESERVED]

PART 70-PROCEDURE fOR MAP
CORRECTION

MAPPING DEFICIENCIES UNRELATED TO COM-
MUNITY-WIDE ELEVATION DETERMINATIONS

Sec.
70.1 Purpose of part.
70.2 Definitions.
70.3 Right to submit technical informa-

tion.
70.4 Review by the Associate Director.
'10.5 Letter of Map Amendment.
70.6 Distribution of Letter of Map Amend

ment.
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Sec.
70.7 Notice of Letter of Map Amendment.
70.8 Premium refund after Letter of Map

Amendment.

AUTHORITY: Sec. 1304<a). 82 Stat. 574 <42
U.S.C. 4011); Reorganization .Plan No.3 of
1978 (43 FR 41943) and Executive Order
1212'7, dated March 31, 1979 <44 FR 19367)
and delegation of authority to Federal In
surance Administrator (44 FR20963>. unless
otherwise noted.

SO'(]RCE: 41 FR 46991. Oct. 26. 1976, unless
otherwise noted. Redesignated at 44FR
311'17. May 31. 1979.

MAPPING DEFICIENCIES UNRELATED TO
COMMUNITY-WIDE ELEVATION DETER
MINATIONS

§ 70.1 Purpose of part.
The purpose of this part is· to pro·

vide an administrative procedure
whereby the AssociateOirector will
review the scientific or technical sub
missions of an owner or lessee of prop
erty who believes his property has
been inadvertently included in desig·
nated A, AO, Al-99, VO and Vl-30
Zones, as a result of the transposition
of the curvilinear line to either street
or to other readily identifiable fea·
tures. The necessity for this part is
due in part to the technical difficulty
of accurately delineating the curvilin·
ear line on either a FHBM or FIRM.
Where there has been a final base
flood elevation determination, any 801·
teration of the topography shall not
be subject to this procedure. Appeals
of such determinations are subject to
the provisions of Part 67 of this sub·
chapter.
[41 FR 46991. Oct. 26. 1976. Redesignatedat
44 FR31177, May 31, 1979, and amended at
48 FR 44553. Sept. 29, 1983]

§ 70.2 Definitions.

The definitions set forth in Part 59
of this subchapter are applicable to
this part.

§ 70.3 Right to submit technical informa·
tion.

(a) Any owner or lessee of property
(applicant) who believes his property
has been inadvertently included in a
designated A, AO. Al-99, VO and Vl-30
Zones on a FHBM or a FIRM. may
submit scientific or technical informa-

§70.3

tion to· the Associate Director for his!
her review.

(b) Scientific and technical informa·
tion for the purpose of this part may
include, but is not limited to the fol
lowing:

(1) An actual copy of the recorded
plat map bearing the seal of the ap
propriate recordation official (e.g.
County Clerk, or Recorder of Deeds)
indicating the official recordation and
proper citation (Deed or Plat Book
Volume and Page Numbers), or an
equivalent identification where anno·
tation of the deed or plat book is not
the practice.

(2) A topographical map showing (i)
ground elevation contours, (ii) the
total area of the property in question,
(iii) the loc.ation of the structure or
structures located on the property in
question, (iv)the elevation of the
lowest floor (including basement) of
the structure or structures and (v) an
indicationo! the curvilinear line
which represents the· area subject to
inundation by a base flood. The curvi·
linear line should be based upon infor·
mation provided by any appropriate
authoritative source, such as a Federal
Agency, the appropriate state agency
(e.g. Department of Water Resources>,
a County Water Control District, a
County or City Engineer~a Federal
Emergency Management Agency
Flood Insurance Study. or a determi
nation by a Registered Professional
Engineer;

(3) A copy of the FHBM or FIRM in
dicating the location of· the property
in question;

(4) A certification·· by a Registered
Professional Engineer or Licensed
Land Surveyor of thetype of structure
and that the lowest. floor (including
basement) of the structure is above
the base flood level. Where there has
been a final flood elevation determina
tion, and fill has altered the topogra
phy. such certification should include
the date that the fill was placed on
the property.
[41 FR 46991, Oct. 26, HJ76. Redesignated at
44 FR 31177. May 31,1979, and a.mended at
48 FR 44544 and 44553. Sept. 29, 1983]

•
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§ 70.4 Review by the Associate Director.

The Associate Director, aft~rre'iiew
ing the scientific or technical inform.a
tioa submitted under the provisions of
§ 70.3, shall notify the applicant in
writing of his/her determination
within 60 days from the date of re
ceipt of the applicant's scientific or
technical information that:

(a) The property is within a desig
nated A, AO, Al-99, VO or Vl-30 Zone,
and shall set forth the basis of such
determination; or

(b) The property should not be in
cluded within a designated A, AO, Al
99. va, or Vl-30 Zone and that the
FHBM or FIRM will be modifiedac
cordingly; or

(c) An additional 60 days is required
to make a determination.
(41 FR 46991, O(:t. 26, 1976. ;Redesignated at
44 Fa 3U77, May 31,1979. and amended at
48 Fa 44553, Sept. 29, 19833

§ 70.5 Letter of Map Amendment.
Upon determining from avaUablesci

entificor technical information that a
FHBM or a FIRM requires modifica
tion under the provisions of § 70.4(b),
the Associate Director shall issUe a
Letter of Map Amendment which shall
state:

(a) The name of the Community to
which the map to be amended was
issued;

(b>The numl;>er of the map;
(c) The identification of the proper

ty to beexcludeCl from a designated A,
AO, Al-99, VO or Vl-30 Zone.
[41 FR 46991, Oct. 26, 19'76. Redesignated at
44 Fa 31177, May 31, 1979. and amended at
48 FR 44553. Sept. 29. 1983]

§ 70.6 Distribution of Letter of Map
Amendment.

(a) A copy of the Letter of Map
Amendment shall be sent to the appli
cant who submitted scientific or tech
nical data to the Associate Director.

(b) A copy of the Letter of Map
Amendment shall be sent to the local
map repository with in:structions that
it be attached to. the map which the
Letter of Map Amendment is amend
ing.

(c) A copy of the Letter of Map
Amendment shall be sent to the map
repository in the state with instruc-

tions that it be attached to the map
which it is amending.

(d) A copy 01 the Letter of Map
Amendment will be sent to any com
munity or governmental unit that re
quests such Letter of Map Amend
ment.

(e) [Reserved]
(f) A copy of the Letter of Map

Amendment will be maintained by the
Agency in its community case file.

(41 FR 46991. Oct. 26. 1976. ;Redesignated at
44 FR 31177. May 31. 1979. and amended at
48 FR 44544 and 44553. Sept. 29.1983]

§ 70.7 Notice of letter of map amendment.

(a) The Associate Director, State
and Local Programs and Support.
shall not PUblish a notice in the FED
ERAL REGISTER that the FIRM for a
particular community has been
amended by letter determination pur
suant to this part unless such amend
ment includes alteration or change of
base flood elevations established pur
suant to Part 67. Where no change of
base flood elevations has occurred, the
Letter of Map Amendment provided
under §§ 70.5 and 70.6 serves to inform
the parties affected.

<Nationa.l Flood Insurance Act of 1968 (Title
Xll! of Housing and Urban Development
Act of 1968), effective January 28, 1969 (33
ffl17804, November 28, 1968), as amended;
42 U.S.C. 4001-4128; Executive Order 12127,
44 FR 19367; and delegation of authority to·
the Associate Director; Executive Order
12148)
f48 FR 28278, June 21, 1983, and 48 F'R.
44544,Sept.29,1983]

EDITORIAL NOTE: For a list of communities
issued under this section and not carried in
the CFR see the List of CFR Sections Af
fected appearing in the Finding Aids Sec
tion of this volume.

§ 70.8 Premium refund after Letter of
Map Amendment.

A Standard Flood Insurance Policy
holder whose property has become the
subject of a Letter of Map Amend
ment under this part may cancel the
policy within the current policy year
and receive a. premium refund under
the conditions set forth in § 62.5 of
this subchapter.
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PART 71-IMPLEMENTATION OF
COASTAL BARR1ER RESOURCES ACT

Sec.
71.1 Purpose of part.
71.2 Definitions.
71.3 Penial of flood insurance.
71.4 Documentation.
71.5 Violations.

AVTl{ORITY: Sec.. 1306.82 Stat. 575 (42
U.S.C. 4()13>. Reorganization Plan No. 30f
1978 (43 FR 41943>, E.O. 12127, dated March
31, 1979 <44 FR 19367>. sec. 11, Pub. L. 97
348.

SOURCE: 48FR 37039, Aug. 16. 1983. unless
otherwise noted.

§ 11.1 Purpose of part.

This part implements section 11 of
the Coastal Barrier Resources Act
(Pub. L. 97..348) as that acta.mends
the National Flood Insurance Act of
1968 (42 U.S.C.400a et seq.).

§ 11.2 Definitions.

(a) Except as otherwise prOvided in
this part. the definitions set forth in
Part 59 of this subchapter are applica
ble to this part.

(b) For the purpose of this part a
structure is "new construction" un.less
it means the following criteria:

(1)(i) A legally valid buildingperrnit
or equivalent documentationwasob
tained for the construction of such
structure prior to October 18, 1982;
and

(ii) The start of construction (see
Part 59) took place prior to October
18.1982; or

(2)(0 A legally valid building permit
or equivalent documentation was ob
tained for the construction of such
structure prior to October 1, 1983; and

(li) The structure constituted an in
surable building, haVing walls and a
roof permanently in place no later
than October 1, 1983.

(c) For the purpose of this part, a
structure is a "SUbstantial improve
ment" if the sUbstantial improvement
(see Part 59) of such structure took
place on or. after October 1,1983.

(d) For the purpose of this part,
"new flood insurance coverage" means
a new or renewed policy of flood insur
ance.

§ 71.4

§ 11.3 Denial of flood·insurance.

No new flood insurance coverage
may be prOVided on Or after October 1,
1983, for any new construction or sub
stantial improvement of structure lo
cated on any COastal barrier within the
Coastal Barrier Resources System es
tablished by section 4 of the Coastal
Barrier Resources Act.

§ 11.4 Documentation.

(a) In order to obtain flood insur
ance for a structure which is not cov
ered by a policy of flood insurance as
of October 1, 1983, the owner of the
structure must subrnit the documenta
tion described in this section in order
to show that such structure is eligible
to receive flood insurance.

(b) The documentation must be sub
mitted to the· Federal Insurance Ad
ministration.

(c) Where the start of construction
of the structure took place prior to Oc
tober 18, 1982, the documentation
shall consist of:

(1) A legally valid building permit or
its equivalent for the construction of
the structure dated. prior to October
18, 1982;

(D If the communlty did not have a
bUilding permit sYstem at the time the
structure was built,. a written state
ment to this effect signed by the re
sponsible community official will be
accepted in lieu of the building permit;

(in If the building permit was lost or
destroyed, a written statement to this
effect signed by the responsible com
munity official will be accepted in lieu
of the building permt. This statrnent
must also include .a certification that
the official has inspected the structure
and found no eVidence that the struc
ture was not in . compliance With the
building code at the time it was built;
and

(2) A written statement signed by
the community official responsible. for
building permits. attesting to the fact
that he Or she knows of his/her own
knowledge or from ()fficial community
records, that:

(i) The start of construction took
pla.ce prior to October 18, 1982; and

(ii) The structure has not been sub
stantiallY improved since September
30,1983.

•

•
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(d) Where the start of construction
of the structure took place on or after
October 18, 1982,but the;;'Str,tl¢cture
was completed (walls and roof preman
ently in place) prior to October I,
1983, the documentations shall consist
of:

(1) A legally valid building permit or
its equivalent for the construction of
the structure da.ted prior to October 1,
1983;

(D If the community did not have a
building permit system at the time the
structure was built. a written state
ment to this effect signed by the re
sponsible community official will be
accepted in lieu of the bUilding permit;

(ii) If the building permit was lost or
destroyed, a. written statement to this
effect signed by the responsible com
munity official will be accepted in lieu
of the building permit. This statement
must also include a certification that
the official has inSpected the structure
and found no evidence that the struc
ture was not in compliance with the
building code at the time it was built;
and

(2) A written statement signed by
the community Official responsible for
building permits, attesting to the fact
that he or she knows of his/her Own
knowledge or from official community
records. that:

(D The structure constituted an in
surable building, having walls and a
roof permanently in place no later
than October 1, 1983; and

(ii) The structure has not been sub
stantially improved since September
30,1983;and

(3) A community issued finalcertifi
cate of occupancy or other use permit
or equivalent proof certifying the the
building was completed (walled and
roofed) by October I, 1983.
(Approved by the Office of Management
and Budget under Control No. 3067-0120)

§ 71.5 Violations.
(a) Any flood inSurance policy which

has been issued Where the terms of
this section have not been complied
with or is otherwise inconsistent with
the provisions of this section, is void
ab initio and without effect.

<b) Any false statements or false rep
resentations of any kirrd made in con·
nection with the requirements of this

part may be punishable by fine or im
prisonment under 18 U.S. Code section
1001.

PARTS 72-74-[RESERVED]

PART 1S-·EXEMPTION OF STATE
OWNED PROPERTIES UNDER SElF
INSURANCE PLAN

Subpart A-Gene,al

See.
75.1 Purpose of part.
75.2 Definitions.
75.3 Burden of proof.

Subpart S--Stondards f.or Exemption

'75.10 Anplicability.
7$.11 Standards.
75.12 At:>plication by a State for exemp·

tion.
75.13 Review by the Administrator.
75.14 States exempt under this part.

AU'.l1!ORITY: See. 7<d), 79 Stat. 670 7<d); 42
U.S.C. 3535<d); and 42 U.S.C. 4128; Reorga
nization Plan No.3 Of 1978(43 FIt 41943>
anc:i Executive Order 12127. dated March 31.
1979 (44 FR 19367) and delegation of au
thority to Federal Insurance Administrator
<44 FR 20963), unless otherwise noted.

SOU1~eE: 41FR 46991, Oct. 26, 1976. unless
otherwise noted. 'Redesignated at 44FR.
3117'1, May 31, 1979.

Subpart A-General

§ 75.1 Purpose of part.

The purpose of this part is to estab
lish standards with respect to the Ad
ministrator's determinations that a
State's plan of self-insurance is ade
qua.teand satisfactory for the pur
poses of exempting such State, under
the provisions of section 102(C) of the
Act, from the requirement of purchas
ing flood insurance coverage for State
owned structures and their contents in
areas identified by the Associate Di
rector as A, AO, M, V, VO, and E Zones,
in which the sale of insurance has
been made available, and to establish
the procedures by which a State may
request exemption under section
102(c).

<Reorganization Plan No.3 of 1978, Execu
tive Order 12127 and Executive Order
12148)
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[41 FR 46991. Oct. 26.1976. Redesignated at
44 FR 31177. May 31. 1979. and a.mended at
48 FR44544. SePt. 29. 1983]

§ 75.2 Definitions.
The definitions set forth in Part 59

of this sUbchapter are applicable to
this part.

§ 75.3 Burden of proof.
In .any application made by a State

to the Administrator for certification
of its self-insurance plan. the burden
of proof shall rest upon the State
making application to establish that
its policy of self-insurance is adequate
and equals or exceeds the standards
proVided in this part.

Subpart B--Standards for Exemption

§ 75.10 Applicability.
A Statesha.l! be .exempt from the re

quirement· to. purchase flood. insurance
in respect to State-owned. structures
and. where applicable. their contents
located or to be located. in areas identi
fied by .the Associate Director as A,
AO. M, V, VO and. EZones, and in
which the sale of flood insurance has
been made available under the Nation
al FloOd Insurance Acto! 1968, as
amended. provided that the State has
established. a plan of self..insutance de
termined by the Administrator to
equal or exceed the standards set
forth in this sUbpart.
<Reorganization Plan No. 3 of 1978. Execu
tive Order 12127 and Executive Order
12148)
(41 FR 46991. Oct. 26. 1976. Redesignated at
44 FR 31177. May3l. 1979. and amended at
48 FR 44544. Sept. 29. 1983]

§ 75.n Standards.
(a) In order to be exempt under this

part. the State's self-insurance plan
shall, as a minimum:

(1) Constitute a formal policy or
plan of self-insurance created by stat
ute or regUlation authorized pursuant
to statute.

(2) Specify that the hazards covered
by the self-insurance plan expressly
include the flood and flood-related
hazards whiCh are covered under the
Standard Flood Insurance Policy.

(3) Provide coverage to state-owned
structures and their contents equal to

that which would otherwise be availa
ble under a Standard Flood Insurance
Policy.

(4) Consist of a sell-insurance fund
and/or a commercial policy of insur
ance .01' reinsurance for which provi
sion is made in statute or regulation
and which is funded bY periodic premi
ums or charges allocated for state
owned structures and their contents in
areas identified by the Associate Di
rector as A,AO, M, V, VO, and E Zones.
The person .01' persons responsible for
such self-insurance fund shall report
on its status to the chief executive au
thority of. the State, or to the legisla
ture, or both, not less frequently than
annually. The loss experience shall be
shown for each calendar or fiscal year
from inception to current date. based
upon loss and loss adjustment expense
incurred during eaehseparate calen
dar or fiscal year compared to the pre
miums or charges· for each of the re
spective calendar or fiscal years. Such
incurred losses shaU·be reported in ag
gregate by cause of loss under a loss
COding system adequate, as a mini
mum,to idtmtify and isolate loss
caused by flOOd, mudslide (Le., mud
flow) or flood~relatederosion.TheAd
ministrator may, subject to the re
quirements of paragraph (a)(5)of this
section, accept and approve in lieu of,
and as the reasonable equIvalent of
the self-insurance fund, an enforce
able commitment of funds by the
State, the enforceability of which
shall be certified to by the State's At
torney General,or other principal
legal officer. Such funds, or enforce
able comm.itment of funds in amounts
not less than the limits o.f coverage
which would be applicable under
Standard Flood Insurance Policies,
shall be used by the State for the
repair or restoration of State-owned
structures and their contents damaged
as a result of flood-related losses oc
curring in areas identified by the. Asso
ciate Director as A, AO, M, V, VO, and
E Zones.

(5 ) Provide for the maintaining and
updating by a designated State official
or agency not less frequently than an
nually of an inventory of all State
owned structures and their contents
within A. AO. M. V. VO,and E Zones.
The inventory shall: (DInclude the 10-

•
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§ 75.12

cation of individual structures; (ii) in
clude an estimate of the curr~ntre
placement costs of such structures and
their contents. or of· their currenteco
nomic value; and <iii) include an esti
mate of the anticipated annual loss
due to flood damage.

(6) Provide the flood loss experience
for State-owned structures and their
contents based upon incurred losses
for a period of not less than the 5
years immediately preceding applica
tion for exemption. and certify that
such historical information shall be
maintained and updated.

(7) Include,pursuant to § 60.12 of
this subchapter, a certified copy ·of the
flood plain management regulations
setting forth standards for state
owned properties within A. AO, M. V,
VO. and E Zones.

(b) The AdIninistrator shall deter
mine the adequacy of the insurance
provisions whether they be based on
aVailable funds. an enforceable com
mitment of funds, commercial insur
ance, or some combination thereof,
but has discretion to waive specific re
quirements under this part.
<Reorganiza.tion Plan No. 3 of 1978, Execu
tive Order 12127 and Executive Order
12148)
[41 FR 46991,Oct.26, 19'16. Redesignated a.t
44 FR 311'11, May 31, 1979, and amended at
48 FR 44544, Sept. 29, 1983]

§ 75.12 Application by a State forexemp
tion.

Application for exemption made
pursuant to this part shall be made by
the Governor or other duly authorized
official of the State accompanied by
sufficient supporting documentation
which certifies that the plan of self-in
surance upon Which the application
for exemption is based meets or ex
ceeds the standards set forth in
§ 75.11.

§ 75.13 Review by the Administrator.
(a) The Administrator may return

the application for exemption upon
finding it incomplete or upon finding
that additional information is required
in order to make a determination as to
the adequacy of the self-insurance
plan.

(b) Upon determining that the
State's plan of self-insurance is inad-

equate, the Administrator· shall in
writing reject the application for ex
emption and shall state in what re
spects the plan fails to comply with
the standards set forth in § 75.11 of
this subpart.

(c) Upon determining that the
State's plan of self-insurance equals or
exceeds the standards set forth in
§ 75.11 of this .subpart, the Administra
tor shall certify that the State is
exempt from the requirement for the
purchase of flood insurance for State
owned structures and their contents
located or to be located in areas identi
fied by the Associate Director as A,
AO, M. V, VO, and E Zones. Such ex
emption. however, is in all cases provi
sional_ The Administrator shall review
the plan for continued compliance
with the criteria set forth in this part
and may request updated documenta
tion for the purpose of such review. If
the plan is found to be inadequate and
is not corrected within ninety days
from the date that such inadequacies
were identified, the Administrator
may revoke his certification.

(d) Documentation which cannot
reasonably be provided at the time of
application for exemption shall be
submitted within six months of the
application date. The Administrator
may revoke his certification for a
State's failure to submit adequate doc
umentation after the six month
period.
<Reorganization Plan No. 30f 1978. Execu
tive Order 12127 and Executive Order
12148)
[41 FR 46991, Oct. 26, ~976. Redesignated at
44 FR 31177, May 31, 1979, and amended at
48 FR 44544, Sept. 29. 1983]

§ 75.14 States exempt under this part.

The folloWing States have submitted
applications and adequate supporting
documentation and have been deter
mined by the Administrator to be
exempt from the requirement of flood
insurance on State-owned structures
and their contents because they have
in effect adequate State plans of self
insurance: Florida, Georgia, Iowa,
Maine, New Jersey, New York, North
Carolina, Oklahoma, Oregon, Pennsyl
vania, South Carolina, Tennessee, and
Vermont.
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<Reorganization Plan No.3 of 1978, Execu
tive Order 12127 and Executive Order
12148)
[48 FR 44544, Sept. 29,1983]

PART 76-STATE ASSISTANCE PRO
GRAM FOR THE N.ATIONAL FLOOD
INSURANCE PROGRAM

Sec.
76.1 Purpose.
76.2 Description of program.
76.3 Eligible applicants.
76.4 Administrative procedures.
76.5 General provision for cooperative

agreement.
76.6 Ineligible tasks.

AUTHOJlITy:The National Flood Insurance
Act of 1968 and the Flood Disaster Protec
tion Act 1973.42 U.S.C. 4001 et seq.; Reorga
nization Plan No. 3 of 1978. 43 FR 41943;
Executive Order 12127. effective April 1.
1979.44 FR 19367.

SOURCE: 45 FR 79072. Nov. 28. 1980. unless
otherwise noted.

§ 16.1 Purpose.

(a) The State Assistance Program is
designed to promote an intergovern
mental flood hazard mitigation part
nership by providing States with the
opportunity to strengthen their role in
NFIP flood hazard mitigation activi
ties. The Program will provide individ
ual States an opportunity to comple
ment NFIP activities by developing,
implementing, and evaluating ap
proaches to accomplish NFIP objec
tives through State programs. It is in.
tended that each State undertake ac
tivities consistent With its demonstrat
edcapability in NFIPand flood
hazard mitigation activities. The Pro
gram is designed to increase existing
State capabilities as well as develop
new ones. In turn, States will assist in
increasing their communities' capabili
ties to develop, implement,and admin
ister flood hazard mitigation meas
ures.

(b) Adequate State participation in
NFIP coordination and flood hazard
mitigation activities is one of the best
means available to ensure that the
NFIP is effectively implemented at
the local level. As more communities
are converted to the Regular Program,
greater demands are placed on States
to assist their local communities in
meeting NFIP requirements. Increased

§ 76.2

State involvement is necessary to help
ensure the proper implementation and
administration ofNFIP flood plain
management standards at the local
level. Through the· State Assistance
Program, FEMA, in concert with indi
vidual States, will be able to provide
quality community assistance.

§ 16.2 Description of Program.

The State Assistance Program is de
signed for all States which submit ac
ceptable applications regardless of
their present leveldf involvement or
degree of expertise inNFIPand flood
hazard mitigation activities. It is struc
tured to recognize the fact that States
have individual needs and different
levels of sophistication in dealing with
the NFIP. Thus, the State Assistance
Program allows eacb State the flexi
bility necessary to develop its applica
tion to accommodate the unique char
acteristics of the State and it~ commu
nities,and allows each State to under
take an appropriate level of effort.

(a) Program Elements. The State As
sistance Program has been designed
around three Program Elements: As
sessment, General Assistance and
Public Information, and Community
Services; each enCOmpassing its own
general objective. Each objective for
the State's project (the "Project Ob·
jective") chosen by the State shall be
derived from one of the three general
objectives defined under the Program
Elements. The State shall then choose
tasks that meet its chosen Project Ob·
jectives. The Program Elements are
structured in order of increased levels
of capability needed to accomplish
their tasks. Assessment tasks demand
the least capability; Community Serv
ices tasks demand the most capability.
The State shall choose objectives and
tasks from the Program Elements that
are consistent with its demonstrated
capability and develop a project de
signed to provide a foundation upon
which to progress towards Program
Elements requiring higher capabilities.
Accomplishing the objectives of the
Program Elements requiring less capa
bility is a prerequisite for choosing ele
ments requiring higher capability. A
State's project may contain a mix of
tasks chosen from among the different

•

•
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elements. provided the State "quali·
fies" for each element. In delirieating
a project. States shall choose Project
Objectives and corresponding tasks
that are derived from the following
Program Elements:

(1) Assessment. The general objec
tive of the Assessment element is to
provide' a State with the op1)ortunity
to examine and evaluate current State
and local NFIP and flood hazard miti
gation activities. A plan designed to
expand the State's role in NFIP co
ordination and flood hazard mitiga
tion activities will result. Itsimple
mentation will become the basis for
future State Assistance Program fund~
ing. Generally. this eletnent is de
signed· for States which ha.ve not de
veloped a formal State-wide hazard
mitigation program and have been
minimally involved in NFIP activities.

(2) General Assistance and PUblic
Information. The general objective of
the General Assistance and Public In
formation element is to provide a
State With the opportunity to develop
a Statewide information base andco~

ordination network. Under this ele
ment States will promote an increased
understandingo! the. NFIP and its
concepts and provisions. develop infor
mation dissemination .and retrieval
system~. and create approaches to
maximize the coordinated use of Fed
eral and. State resources for flood
hazard mitigation.

(3) Community Services. Tl1e gener
alobjective of the Community serv
ices element is to provide States with
an opportunity to work closely with
local government officials in the me
chanics of implementing and adminis
tering flood hazard mitigation pro
grams. The tasks are designed for
States which have already demon
strated a leadership role through
strong State flood hazard mitigation
laws. programs, and policies.

(b) Funding Approach. Each State
will be provide a target funding figure
which is based on an objective formu
la. Each State will then develop an ap
plication using the target figure to
guide the scope of work. Both the
scope of work and the funding figure
provided to FEMA will be subject to
negotiation. To be funded, eacb appli
cation must provide for new or sub-

stantially expanded activities. The
State Assistance Program is not in~

tended to provide funds .for on-going
state activities in related areas of plan
ning or technical assistance. Further
more, any SUbcontracting must be jus
tified as to how it meets the objectives
of the Program.

(1) Apportionment Fonnula. Each
State will be targeted for an amount
of assistance funds determined by an
objective formula. An apportionment
formula has been developed to guaran
tee a fair share of the Program's funds
to each State interested in assistance.
The formula weighs data for each
State reflecting the magnitude of lives
at risk to flood hazards. the extent of
flood hazard within cOmmunities, de
velopment pressures and historica.l
flood damage.

(2) Formula Factors. The four fac
tors used to .derive a percentage of the
total State Assistance Program's fiscal
year funds for each State include:
Population in Special Flood Hazard
Areas; Number of COmlnunities Par
ticipating in the Regular Program of
the National. FloOd Insurance Pro~

gram; Total Increase .in HousehOlds
from Census ;Sureau Data; and. Flood
Damages bY National FlOOd Insurance
Program Flood Insurance t;laims. The
first factor. PopUlation in Special
Flood Hazard Areas. reflects the mag~

nitude of lives at risk in flood hazard
areas in each State. The second factor,
Number of Communities Participating
in the Regular Program. relates to pri
oritIes established by FEMA Regional
Offices for flood hazard mapping pur
poses. Study priorities generally are
based on the severity of flooding and
damage potential in each community.
The third factor. Total Increase in
Households. indicates which States are
experiencing increasing development
pressures which may increase flood
risks. The fourth factor, Flood
Damage by National Flood Insurance
Program Flood Insurance Claims,
weighs the relative historical flood
damage sustained by each States. All
factors are weighted equally.

(c) Application Evaluation Criteria.
All State applications will be evaluated
as to how well they meet the following
critera:
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(1) Objectives expressed-specific and
clearly stated objectives which relate
to the national objectives of the State
Assistance Program;

(2) Needs-explanation and under
standing of the needs. to be addressed
by the tasks;

(3) Tasks defined-clear and cogent
definitions of the tasks to be under
taken;

(4) Implementation-description of
how these tasks will be accomplished,
the approaches used to aChieve the ob·
jectives, and the results, products and
benefits expected to be derived from
each ta:>k;

(5) Coordination-explanation of a
plan of coordination with FEMA pro
grams and offices, other federal agen
cies and other state agencies and pro
grams;

(6) Capacity-demonstration of an
acceptable level of performance in
dealing With the NFIP to undertake
more sophisticated tasks covered in
the General Assistance and Public In
formation and Community Services
elements.

(7) Sustainability-d.emonstration of
the extent to Which a state will be able
to inte.grate NFIP standards into the
overaU fralXleworkofstateand com
munity planning and development ac
tivities to aChieve maximum sustain
ability.

(8) Consistency-with FEMA pro
grams andpoUcies. particularly the
NFIP.

(9) State Evaluation component
definition of an evaluation system for
the State's project Which includes:

(i) Clearly stated objectives.
(ii) Tasks to be undertaken.
(iii) Performance indicators (quanti

fiable expressions of the project objec
tives).

(iv)Performance standards (desired
level of achievement fora perform
ance indicator.

(v) Data sources (base from which
information about performance indica
tors can be obtained).

(vi) Narrative comments addressing
what other impacts the project had,
problems· encountered. the overall sue
cess of the project, etc.

(10) Organizational Qualifications-..
current and previous experience in re
lated projects of comparable scope.

§ 76.2

preferably demonstrated knowledge in
dealing with the NFIP.

(11) Project Management and Work
plan-demonstration of an appropri
ate project management and work
plan.

(d) SupplementalProjects-(1) Gen
eral. Each State's application for the
target amount of funding may contain
a supplement proposing innovative
tasks involving an additional level of
effort than that proposed in the prin
cipal application and requesting an ad
ditional level of funding. The task(s)
p.roposed in. the·· SUPPlemental applica
tIon must be related· in scope to the
effort proposed in the principalappli
cation. An innovative task may take
any of several forms. It may be a prod
uct, process, an· organizational ar
rangementor technique. Each innova
tive task· shoul<i epcompassa .concept
that is untried, unique, and/or ad-

. vances the state of the art of flood
hazard mitigation. Proposed· tasks
which have been undertaken before or
are in use at the present may be con
sidered for demonstration if the appli
cation identifiesapd addresses the
question of the speci;l.l nature or cir
cumstapcessurrounding the proposed
task which would warrant its consider
ation for funding as. a supplemental
project.

(2) Application Procedure. Requests
for . fun<iing of supplemental tasks
must be identified separately as an ad
dendum to the principal application
for the target am()unt of funding. The
supplemental application must be sub
mitted concurrently with the principal
application. In addition, the supple
mental application must include the
items required in§76A<c)(3) (iiiJ-(viiD,
discussed below.. which constitutes the
documentation for the supplemental
reqUest. The supplemental application
will be evaluated separately from the
principal application. All requests for
supplemental funding of tasks will be
presented to the Associate Director at
one time so thatptiorities may be
weighed and funds maY best be distrib
uted.

(3) Review Criteria. Each task pro
posed for supplemental funding must
be justified specifically as to how it
meets the following criteria:

•

245



§ 76.3 Title 44-Emergeoncy Management and A,.sistance

•

(D The unique capabilities. related
experiences, facilities or t~chni9ues

and the commitment which th'eippli
cant possesses and offers for achieving
the objectives of the task.

(ii) The extent to which the identi
fied problem is common to a substan
tial number of Stat~s and the pro
posed approach can be adopted and
replicated in a number of other States.

(iii) The overall technical merit of
the proposed tasks including the spe
cific impacts of the innovation.

(iv) The availability of supplemental
funds for innovative tasks in light of
competing needs.
[45 :FR 79072. Nov. 28. 1980, as amended at
48 FR 44553. Sept. 2G. 1983]

§ 76.3 Eligible applicants.

Ea.ch State, the District of Colum
bia, Puerto Rico, the Virgin Islands
and Guam are eligible to participate in
the Sta.te Assistance Program. The
Governor of each State and repre
sentative of the District of Columbia,
Puerto Rico, the Virgin Islands and
Guam have been requested by letter
to designate a lead agency to coordi
nate projects under the State Assist
ance Progra.m and to receive a Request
for Application for the State Assist
ance Program.. The designated lead
agency will be considered the State
Coordinating Agellcy for purposes of
the National Flood Insurance Pro
gram.

§ 76.4 Administrative procedures.

(a) Size of award. The amount of
each award will be determined by the
objective apportionment formula set
forth in § 76.2(b) of this part. Each ap
plicant should, therefore, submit an
application within the range of its
target amount derived from the appor
tionment formula which will be pro
vided to each applicant in the Request
for Application letter.

(b) Project period. The typical proj
ect period will be twelve months.

(c) Submission procedures. Each ap
plicant shall comply with the follow
ing submission procedures:

(1) Issuance of Request for Applica
tion. Each designated State agency
will receive a Request for Application
package from the State's respective

Federal Emergency Management
Agency Regional Director.

(2) How to submit. Each State shall
:mbmit the original apiJli~ation and
three copies to its respective Federal.
Emergency Management Agency Re
gional Office.

(3) Application package. The appli
cation pacJ,tage for the State Assist
ance Program shall consist of the fol
lowing:

(i) A letter of transmittal signed by
the chief executive officer of the State
or the designated State agency.

(iDA copy of the Agreement Articles
for Cooperative Agreement.

(iii) Standard Form 424. Federal As
sistance,prescribed by OMB Circular
No. A-102. (Non-construction. long
form)

(iV) A detailed Program Narrative
Statement developed according to the
Special Instructions provided as part
of the Request for Application pack
age provided to the States.

(v) Budget informa.tion on OMB
Form 80-R0186.

(vi) Standard Form 270 "Request for
Advance or Reimbursement," as re
quired by OMB Circular A-102 and
FEMA General Provisions for Cooper·
ative Agreements.

(vii) [Reserved]
(viii) A copy of Assurances as re

quiredby the FEMA GeneralProvi
sions for Cooperative Agreement (pro
vided to each State as part of the Re
quest for Application package).

(ix) Any other information transmit
ted in the Request for Application
which is requested as part of the appli·
cation package.

(d) Reporting requirements-( 1)
Project Performance Reporting Re
quirements. Each State shall submit a
narrative evaluation of its level of
achievement of project objectives.
Each State shall report actual levels of
performance standards achieved for
project objectives against levels ex
pressed by the State as desirable in its
application. In addition, each State
shall compare percentage of tasks ac
complished against percentages pro
jected for each month in the State's
application. These narrative reports
shall be submitted at intervals speci
fied in the Agreement Articles for Co
operative Agreement.
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(2) Financial Reporting Require
ments.

(0 Standard Form 270 "Request for
Advance or Reimbursement" is the
voucher form to be submitted for all
bills for reimbursement.

(ii)Standard Form 272 "Federal
Cash Transactions Report" must be
submitted each reporting period.

(iii) Standard Form 269 "Financial
Status Report" must be submitted
each reporting period.

(iv) A narrative report projecting the
percentage of cost expanded per task
by month must be submitted each re
porting period.

(3) Project Completion Reporting
Requirements. At the· conclusion of
the project the State must submit the
following:

(i) Final Standard Forms 272 and
269.

(ii) A narrative report which in
cludes an analysis of the project's suc
cess in achieving the project Objec
tives.

<e) Agreement Articles for Coopera
tive Agreement under the State· Assist
ance Program. The Agreement Arti
cles shall be the basic terms to which
the State and FEMA agree. The
Agreement Articles shall become part
of the Cooperative Agreement.
(45 FR 79072. NoV. 28, 1980, as am.ended at
48FR29318. June 24. 1983]

o§ 76.5 Genend provisions for cooperative
agreement.

The legal funding instrument for
the State Assistance Program for the
National Flood Insurance Program
shall be cooperative agreement. All
States will be required to comply with
FEMA General Provisions for Cooper
ative Agreement. The Gelleral ProVi
sions for Cooperative Agreement shall
be provided to the States as part of
the Request for Application Package.
The General Provisions shall become
part of the Cooperative Agreement.

§ 76.6 Ineligible tasks.
The following is a list of tasks which

are ineligible tasks. This list of exam
ples of ineligible tasks is merely illUS
trative and does not constitute a list of
all ineligible tasks.

(a) Public works, facilities and site
or other improvement. The general

§ 77.1

rule is that public works. facilities and
site or other improvements are ineligi
ble to be acquired. constructed. recon
structed. rehabilitated'or installed.

(b) Purch~e of equipment. The pur
chase of equipment is generally ineli
gible..

(c) Analysis of NF1P or its products.
Tasks choices in no way analyze or
recommend changes to the NFIP or its
products. For example, proposed tasks
shall not duplicate or potentially con
flict with hydrologic and hydraulic en
gineeringactivitieS performed by the
Agency.

(d) Flood lnsuran.ce Stud.ies. Flood
Insurance Studies shall not be' con
ducted under the State Assistance Pro
gram.

(e) Any task which is not within the
general scope of the State Assistance
Program's objectives.
[45 FR 79072. Nov. 28. 1980. as anlended at
48 Fa. 44544. Sept. 29. 1983]

PART 77-ACQUISITION OF FLOOD
DAMAGED STRUCTURES

Sec.
77.1 Definitions.
77.2 Criteria for acquiSition.

GENEltALPROVISIONS

§ 77.1 Definitions.
(a) Definitions fOund in § 59.1 of this

subchapter are applicable to this sec
tion.

(b) Furthermore, the following defi
nitions are establiShed:

Damaged Substa:n,tially Beyond
Repair-means where (a) damages to
the improved .real property are such
that asa conditionef repair as im
posed by a state or l()cal government.
the structure must be elevated or
floodproofed to or above the 100-year
flood elevation, or (b) damages to the
improved real property equals or
exceed 50 percent of the structure's
fair market or actual cash value.
whichever is less, or (c) where dam
ages to the improved real property are
such that repair is physically impossi
ble or infeasible.

Flood Risk Area-See definition for
Special Hazard Area in § 59.1. or other

!~

•
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area subject to flooding as determined
by the Associate Director.

Significantly InCreased Construc
tion Cost-'-occurs when a specific
State or local statute, ordinance, or
code requires that improvements be
made to a structure as a condition of
the repair of damages sustained. such
that the actual cost of repair would be
greater by 25 percent than the cost
which would be required for repair of
the damages only.

Sound Land Management and Use
The process wherein the governmental
body responsible for land use regula
tion in a political jurisdiction plans
and regulates the use of land within
its jurisdiction in order to promote the
reduction of property exposure to
flood hazard and the protection of en
vironmental values of flood plains.
Sound use of land acquired by FEMA
and transferred to local governments
pursuant to Section 1362 of PUb. L.95
128 is use for primarily open space and
recreational purposes to minimize po
tential for any future flood damage,
with a general prohibition of enclosed
structures unless functionally depend
ent for some recreational or open
space use. The criteria .set forth in
paragraphs «;1)(1) through (4), of
§ 77.2 and restrictions to be placed in
deeds used to convey title to real prop
erty from the Federal Government to
loca.l governments will set forth more
specific requirements to be used in de
termining what constitutes sound
Land Management and Use for indi
vidual land parcels,
(National Flood Insurance Act of 1968 (Title
XIII of Housing and Urban Development
Act of 1968>, effective January 28, 1969 (33
FR 17804, November 28, 1968>. 8.$ amended;
42 U.S.C. 4001-4128; R.eorganization Plan
No.3 of 1978 (43 FR 41943> and Executive
Order 12127, dated March 31. 1979 (44 FR
19367>; and delegation of authority to Fed
eral Insurance Administrator j

[45 FR. 50282, July 28, 1980, as amended at
48 FR 44553, Sept. 29, 1983]

§ 77.2 Criteria for acquisition.

(aj The objectives of the Flooded
Property Purchase Program under the
National Flood Insurance Program
are:

(1) To reduce future flood insurance
and disaster assistance costs by remov-

ing repetitively andlor substantially
damaged structures from flood risk
areas;

(2) To provide an opportunity for
owners of repetitively and substantial
ly damaged structures to be perma
nently removed from flood risk areas,
and to reduce risk to life from flood
ing; and

(3) To complement Federal, State
and local efforts to restore floud plain
values, protect the environment and
provide recreational and open space
resources.

(b) The Associate Director will,
when he or she deems it to be in the
public interest, enter into negotiation
with property owners whose improved
real property has been damaged by
flooding for the purpose of purcha3ing
such buildings and associated land or
lot for transfer by sale, lease, or dona
tion to a community when the follow
ing conditions are met:

( 1) The property must be located in
a flood risk area as determined by the
Associate Director;

(2) The property must j-3.V, been
covered by a flood insurance policy
under the National Flood Insurance
Program at the time damage took
place.

(3) The building, While covered by
flood insurance under the National
Flood Insurance program, must have
been damaged substantially beyond
repair or must have been damaged not
less than three previous times during
the preceding five year period, each
time the cost of repair equalling 25
percent or more of the structure's
value, or must have been damaged
from a single casualty of any nature so
that a statute, ordinance or regulation
precludes its repair or restoration or
permits repair or restoration only at
significantly increased cost.

(4) A state or local community must
enter into an agreement authorized by
ordinance or legally binding resolution
to take title to and manage the prop
erty in a manner consistent with
sound land managment use as deter
mined by the Associate Director.

(5) The community must agree to
remove without cost to the Federal
Emergency Management Agency
(FEMA), by demolition, relocation, do
nation or sale any damaged structures
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to which the community accepts title
from FEMA, provided the Associate
Director may, when it is in the public
interest to do so, agree to assume a
part or all of the cost of such removal.

(c) Title to the real property ac
quired byFEMA shall be conveyed to
local communities subject to specific
restrictive covenants, conditions and
agreements Which will run with the
land and be binding on subsequent
successors, grantees and assigns. These
restrictive covenants, conditions and
agreements will be recited in the deed
a community receives from FEMA and
the community shall join in the execu
tion of the deed.

(d) The general criteria from which
specific deed restrictions will be devel
oped may include, among other things,
that:

(1) The land must be dedicated in
perpetuity for open space purposes, or
such other purposes as the Associate
Director may agree are consistent with
the objectives set forth in paragraphs
(a)(1) through <3> of this section; that
the community shall faithfully
manage the landfor its dedicated pur
poses; that the community shall not
erect or permit to be erected and
structures or other improvements on
the land unless such structures are,
except for restrooms, open on all sides
and functionally related to a designat
ed open space use without the prior
approval in writing of the. Associate
Director; and that the community
shall not permit any use which will
create a threat to human life from
flooding.

(2) In general, allOwable open space
uses include par~ for outdoor recre
ationalactivities, nature reserves, CUl
tivation, grazing, camping (except
where adequate warning time h; not
available to allow evacuation), tempo
rary storage in the open of wheeled ve
hicles which are easily movable
(except mobile homes), unimproved
parking lots, bu{ferzones, or open
space areas that are part of Planned
Unit Developments (PUD's), Struc
tures functionally related to these
uses are open-sided picnic and camp
ing facilities, kiosks and refreshment
stands or nonhabitable, elevated or
floodproofed service structures associ
ated with a marina.

§ 77.2

(3) The rights to enforce the restric
tive covenants shall be assigned to the
Director as assignee, together with a
declaration that any future violation
of the restrictive covenants or agree·
ments, delivered in writing to the
Chief Executive Officer within thirty
(30) days from the date the Associate
Director receives actual notice of the
violation, shall be deemed, at the Asso
ciate Director's option, to cause a re
version of title to FEMA; and

(4) The property shall be transferred
subject to zoning and building laws
and ordinances; easements, agree·
ments, reservations, covenants and re
striction of record; any state of facts
an accurate survey .might show; en
croachments and variations from the
record lines of hedges, retaining walls,
sidewal~ and fences;

(e) Any structures, as described at
paragraph (d)(2) of this section, and
built in accordance with the deed re
strictions shall be floodproofed or ele
vated to withstand the effects of the
500 year or .02 percent chance flood.

(f) Appraisals for the determination
of compensation for flood damaged
real Property will be undertaken in
conformance with the "Uniform Ap
praisal Standards for Federal Land Ac
quisitions" published by the Inter
agency Land Acquisition Conference,
GPO (1973). Appraisals will reflect the
adjusted (for time) pre-damage fair
market value (FMV) of the structure
and land to the extent that this FMV
may have been reduced or depressed
in the open market as a result of
flooding. Actual compensation of FMV
will be inclusive of any flood insurance
claim payments made or to be made as
a result of the most recent flood event
to the extent that repairs have not yet
been made.

(g) Agreement to sell real property
on the part of owners will be com
pletelY voluntary. No property owners
will be required to sell their properties
under Section 1362,

(h) Relocationass~stanceunder the
Uniform Relocation Assistance and
Real Property Acquisition Policies Act
(42 U.S.C. 4601et seq,) is not available
to property owners who sell their
properties under Section 1362.

•
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<National Flood Insurance Act of 1968 <Title
XIII of Housing and Urban DeJ{:~lqpffl.,ent
Act of 1968}. effective January 28. 1969<33
FR 17804. November 28. 1968). as amended:
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Order 12127. dated March 31, 1979 <44 FR
19367}: and delegation of authority to Fed
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APPENDIX B

PORTIONS OF THE ARIZONA REVISED. STATUTES WHICH PERTAIN TO

FLOODPLAIN MANAGEMENT AND FLOOD ·CONTROL

•

ARS § 45-2341 THROUGH § 45-2909
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•

§ 45-2341. Definitions

In this article, unless the context otherwise requires:

1. "Area of jurisdiction" means the incorporated and
unincorporated areas of the county, including public lands,
excluding those incorporated areas of cities or towns which
have elected to assume floodplain management powers and
duties pursuant to § 45-2350.

2. "Board" means the Board of Directors of a flood control
district organized under this article.

3. "District" means a flood control district organized pursuant
to this article.

4. "Flood" or "Floodwaters" means a temporary rise in water
level including groundwater or overflow of water into lands
not normally covered by water.

5. "Floodplain" means the areas adjoining the channel or a
watercourse including areas where drainage is or may be
restricted by man-made structures which have been or may be
covered partially or wholly by floodwater from the one
hundred-year flood.

6. "Floodplain regulations" means the codes, ordinances and
other regulations adopted pursuant to this article relating
to the use of land and construction within thefloodway and
floodplain areas.

7. "Floodway" means the channel of a river or other watercourse
and the adiacent land areas necessary in order to discharge
the one hundred-year flood without cumulatively increasing
the water surface elevation more than one foot.

8. "One Hundred-Year Flood" or "Base Flood" means a flood that
has a one per cent chance of being equalled or exceeded in a
one year period, based on the criteria established by the
director of water resources.

9. "Person" means an individual or his agent, firm,
partnership, association, corporation, or agent of the
aforementioned groups, or this state or its agencies or
political subdivisions.

10. "Regulatory Flood Elevation" means the elevation which is
one foot above the base flood elevation for a watercourse
for which the base flood elevation has been determined and
shall be as determined by the criteria developed by the
director of water resources for all other watercourses.
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11. "Watercourse" means<3J.~.k~, r~v~r, creek, stream, wash,
arroyo, channel or o'thett:opographic feature on or over
which waters flow at least periodically. Water course
includes specifically designated areas in which substantial
flood damage may occur.

S 45-2342. Organization of county flood control district

A. Each county shall organize a county flood control district
to include and govern its area of jurisdiction.

B. The county board of supervisors shall be the board of
directors of the district. The directors shall not receive
compensation for their services as such but are entitled to
reimbursement for their necessary expenses in at"tending
di.strict meetings and for necessary expenses incurred in
traveling within clOd wi tnout this st:.at:.e if necessary to
carryon the affairs of the district.

C. County flood control districts are in addition to any other
flood control d istr lct organized pursuant to article L 1 of
thi.s chapter, and the mere existence of a county flood
control district does not of itself affect the existence or
operation or any flood control district organized pursuant
to article 1.1 of this chapter.

S 45-2343. Powers r duties and immunities of district and board

A. A county flood control district organized under this article
is a public political taxing subdivision of this state and
has all the powers, privileges and immunities granted
generally to municipal corporations by the constitution and
laws of this state including immunity of its property and
bonds from taxation.

B. The board of directors shall exercise all powers and duties
in the acquisition and operation of the properties of the
district and in carrying out its regulatory functions under
this article as are ordinarily exercised by the governing
body of a municipal corporation.

c. A district organized under this article, acting through its
board of directors, may:

L Acquire by eminent domain or otherwise rights-of-way
for and contruct, operate and maintain flood control
works and storm drainage facilites within or without
the district for benefit of the district.

2. Acquire by eminent domain or otherwise and own and
dispose of real and personal property within the
boundaries of the district. Section 9-403 does not
apply to a flood control district organized under this
article.
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3.

•

Contract and join with this stater the United States or
any other flood control district or floodplain board,
municipality, political subdivision, governmental
agency, irrigation or agricultural improvement
district, association, corporation orirtdividual in
acquiring, constructing, maintaining and operating
flood control works, and regulating floodplains.

ie:

4. Enter into contracts or indemnity to indemnify this
state, the United States, any other flood control
district, municipality,.political subdivision,
governmental agency, i.rrigation or agricultural
improvement district, association, corporation or
individual against liability by virtue of injuries,
losses or damages occurring through the use of their
facilities, structures, streets, right-of-way or
propertie.s In connection with the operation of a flood
control district and the regulation of floodplains.

5. Acquire and maintain existing flood control and
drainage facilities within the district for the benefit
of the district if mutually agreeable to the owners of
such facilities.

6. Acquire, convert and maintain surplus irrigation
facilities as storm drainage facilities if mutually
agreeable to owners of such facilities.

7. Construct, maintain and operate flood control and storm
drainage facilites and regulate floodPlains in the
district by agreement with this state, counties, other
municipal corporations, political subdivisions and
other persons and reimburse such agencies or persons
for the cost of the work.

8. On the dissolution of any other flood control district,
assume the assets and obligations of the other
district.

9. Enter into intergovernmental agreements with other
public agencies pursuant to title 11, chapter 7,
article 3 to carry out the objects and purposes of the
district.

10. Apply for, obtain, expend and repay flood control loans
pursuant to chapter 14, article 3 of this title.

11. Apply to the director of water resources for
alternative flood control assistance for flood control
projects pursuant to section 45-2721, except that the
director shall not grant any such assistance for any
project unless he has approved the project in advance
of planning.
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12. Sue and be sued,.enter into contracts and generally do
all things whici'1j:itnay· be necessary to construct, acquire
and maintain facilities, operate the district and
perform its regulatory functions and which are in the
interests of'the district.

13. Adopt such rules and bylaws for its orderly operation
as it sees fit.

1.4. Appoint a chief engineer and general manager, who may
be the county engineer.

15. Appoint a treasurer, who may be the county treasurer,
an attorney, who may be the county attorney, and other
employees it considers desirable and necessary to carry
out the purposes of the district. Any other work
required by the district may be performed by regular
employees of the county on assignment by the board of
supervisors, except that regular county employees shall
not undertake construction projects with an estima:ted
cost of five thousand dollars or more.

16. Allow variances from the terms or regulations adopted
pursuant to this article to the extent permitted by
section 45-2349, subsection b, paragraph 6 if, owing to
peculiar conditions, a strict interpretation would work
an unnecessary hardship, if in granting the variance
t'hegeneral intent and purpose of this article and the
regulations will be preserved.

D. "'he board shall adopt and enforce floodplain regulations as
provided in section 45-2349.

E. 'T'he board may adopt a fee schedUle for review of applica
tions for permits and variances from or interpretations of
the floodplain regUlations.

F. The affirmative vote of a majority of the board of directors
is necessary to approve any measure. One member may adjourn
any meeting at which a quorum is not present.

G. The board shall keep a proper written record of all of its
proceedings, which shall be open to public inspection.

H. The accounts of the district are subject to annual and other
audits as provided by law.

S 45-2344. Establish zones in the district

A. The board may divide the area of jurisdiction into two or
more zones, the boundaries of which shall be described in a
resolution adopted at a hearing held pursuant to subsection
c .
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B.

c.

D.

The board may alter the boundary lines of any previously
established zone or zones pursuant to subsection c.

Before establishing zones or altering their boundary lines,
the board shall fix a date for a hearing, which shall be not
less than twenty-one days nor more than forty days from the
date of the resolution. Any interested citizen may appear
at the hearing and be heard on any matter relating to the
reasonableness of establishing the zones. Notice of the
hearing sha],l be pubished once a week for three consecutive
weeks in a newspaper of general circ1,11ation in the area of
jurisdiction and zone and shall be posted in not less than
thirty public places in the zone. The posting and the first
date of the publications shall be not less than three weeks
before the date of the hearing.

The board shall meet at the time and place fixed for the
hearing and may adjourn the hearing from time to time. At
the hearing any interested owner of real property in the
proposed zone may appear and be heard on any matter relating
to the establishment of the zone and may allege that his
real property in the proposed zone will not be benefited by
the proposed improvements. If after the hearing it appears
to the board that the establishment of the zone is necessary
and desirable to carry out the objects and purposes of the
district in the proposed zone and that all property in the
zone wi.11 benefit by the establishment of the zone, the
board shall establish the zone. If the board determines
that any property in the proposed zone is not benefited, it
shall delete the property from the zone. Thereupon the
board shall adopt a resolution and a map showing department
of revenue a certified copy of the resolution and a map
showing the zone and its boundaries. The board shall
publish a copy of the resolution once a week for three
consecutive weeks in a newspaper of general circulation in
the area of jurisdiction and zone and shall post a copy of
the resolution in not less than thirty public places in the
zone.

•

E. A party aggrieved by action of the board in establishing a
zone may bring an action in the superior court in county in
which the area action shall be heard in a trial de novo.
The action must be instituted not more than thirty-five days
after the last publication or date of posting, whichever is
later, of the copy of the resolution establishing the zone.

S 45-2345. Assistance ·for floodplain delineations: duties of
director

A. The director of water resources shall develop and adopt
criteria for establishing the one hundred-year flood and
delineating floodplains.

B. If a district is required to delineate a floodplain pursuant
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c.

D.

to section 45-2349 al'lA.the floodplain has not been
delineated wi th sUfficb:~nt accuracy to allow adoption of
regulations pursuant to section 45-2349, the district may
request the director for assistance in delineating the
floodplain.

If sufficie.nt monies have been appropriated, the director
may either provide the engineering and technical services
necessary to delineate the floodplains and floodway and
determine water surface profile data associated with such
delineations or disburse monies for such services to the
requesting district.

If a district chooses to be reimbursed for costs incurred to
have floodplains delineated after the effective date of this
article, monies appropriated to the director shall be
disbursed on order of: the diredtor after application by the
district showing the necessity and purpose of the
expenditures for which reimbursement is required.

E. The director may refuse to provide financial or technical
assistance allowed by this section if, in the opinion of the
director, such assistance is not necessary for the district
to comply with section 45-2349.

§ 45-2346. Assistance for topographic mapping

If sufficient monies have been appropriated, state monies or
assistance allowed by tnis chapter may be provided to a district
to aid in preparing topographic maps or to gather other elevation
or channel cross-sectional data necessary, as determined by the
director, for making hydraulic and hydrologic computations for
determining floodplain and floodway limits.

145-2347. Director may contract for work

The director may contract with private persons, firms or other
governmental agencies to carry out his duties under this article.

S 45-2348. Assistance in flood insurance program

A. The director is designated as the state coordinator of the
national flood insurance Program to assist local
jurisdictions in complying with the requirements of such
program and state law.

B. The director is designated as the state coordinator of the
United States army corps of engineers floodplain management
services program and shall coordinate floodplain information
studies of federal, state and local agencies and make
recommendations to such agencies.
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§ 45-2349. Floodplain delineation; regulation of use

A. Except as provided in section 45-2350, the board within its
area of jurisdiction shall delineate or may by rule require
developers of land to delineate for areas where development
is ongoing or imminent, and thereafter as development
becomes imminent, floodplains consistent with the criteria
developed by the director of water resources.

B. Except as provided in section 45-2350, the board shall adopt
and enforce regulations governing floodplains and floodplain
management in its area of jurisdiction which shall include
the following:

1. Regulations for all development of land, construction
of residential, commercial or industrial structures or
uses of any kind which may divert, retard or obstruct
floodwater and threaten public health, safety or the
general welfare.

2. Regulations which establish minimum flood protection
elevations and flood damage prevention requirements for
uses, structures and facilities which are vulnerable to
flood damage. RegUlations adopted under this section
shall comply with state and local land U.se plans and
ordinances, if any.

3. Regulations which provide for coordination by the
district with all other interested and affected
political su.bdivisions and state agencies.

4. Regulations tbat requirli! any residential structure
built- in a floodplain to be constructed so as to place
the lowest floor elevation of the structure at or above
the regulatory flood elevation and that require
commercial or industrial structures to be floodproofed
or elevated to or above the regulatory flood elevation
and that prohibit any activity in a designated
floodway, including fill, that would increase the water
surface elevation during a base flood.

5. Regulations to allow a mobile home located in a
floodplain on the effective date of this article to be
replaced by another mobile home if:

a. The mobile home to be replaced was not damaged by a
flood to more than fifty per cent of its value
before the flood.

b. The replacement mobile home is elevated so that the
bottom of the structural frame or the lowest point
of any attached appliances, whichever is lower, is
at or above the regulatory flood elevation.
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6. Regulations that require all new placement of mobile
homes to be anchored to prevent flotation, collapse or
movement.

7. Variance procedures to permit variances from the
regulations that do not ·result in danger or damage to
persons or prqperty in floodplains in the area of
jurisdiction. Variances may be granted only if special
circumstances, such as size, shape, topography,
location or surroundings of the property, would cause
the strict application of the regulations to deprive
the property, of privileges enjoyed by similar property
in the floodplain. A variance is subject to conditions
to ensure that the variance does not constitute a grant
of special privileges inconsistent with the limitations
on similar property in the floodplain.

C. Waste disposal systems shall not be installed wholly or
partially ina regulatory floodway.

D. Water supply, water treatment and sewage collection and
disposal system, built in a regulatory floodplain shall be
designed to prevent or minimize floodwater infiltrating the
systems and to prevent or minimize floodwater contamination
during the base flood.

E. Floodplain regulations enacted pursuant to this article may
only be adopted after·a public hearing at which parties in
interest and other citizens have an opportunity to be
heard. At least thirty days before the hearing, a notice of
the time and place of hearing shall be published in a
newspaper of general circulation within the county or, if no
newspaper of circulation is regularly published, in a
newspaper of general circulation nearest the area of
jurisdiction. A notice of any hearing accompanied by a copy
of each of the proposed regulations shall be furnished to
the director at least thirty days before the date of the
hearing. A copy of any regulations adopted by a district
pursuant to this article shall within five days thereafter
be filed with the director and with each political
subdivision and municipal corporation in the area of
jurisdiction.

F. All development of land, construction of residential,
commercial or industrial structures or future development
,,'1i thin delineated floodplain areas is prohibi ted unless
floodplain regulations have been adopted pursuant to this
article for such floodplain area and area in full force and
effect.

•
G. Before adopting regUlations the board may issue a special

permit authorizing construction or development if the board
finds that construction or development is not a danger to
persons or property •
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H.

1.

Unless expressly provided, this article and any regulations
adopted pursuant to this article do not affect:

1. Existing legal uses of property or the right to
continuation of such legal use. However, if a
nonconforming use of land, building or structure is
discontinued for twelve months or destroyed to the
extent of fifty per cent of its value, as determined by
a competent appraiser, any further use shall comply
with this article and regulations of the district.

2. Reasonable repair or alteration of property for the
purposes for which the property was legally used on the
effective date of this section or any regulations
affecting such proPerty takes effect, except that any
alteration, addition or repair to a nonconforming
building or structure which would result in increasing
i tsflood damag.e potential by fifty percent or more
shall be either floodproofed or elevated to or above
the regulatory flood elevation.

3. Reasonable repair Or structures constructed with the
written authorization required by section 45-2353.

4. E'acilities constructed or installed pursuant toa
certificate of environmental compatibility issued
pursuant to title 40, chapter 2, Article 6.2.

Within one hundred twenty days after completion of
construction of any flood control protective works which
changes the rate of flow during the flood or the
configuration of the floodplain upstream or downstream from
or adjacent to the project, the person or agency responsible
for installation of the project shall provide to the
governing bodies of all jurisdictions affected by the
project a.new delineation of all floodplains affected by the
project. The new delineation shall be done according to the
criteria adopted by the director of water reSources.

J. On the granting of a variance, permit or waiver for the
construction ofa structure which is otherwise contrary to
the adopted floodplain regulation of the area, the board
shall provide written notice to the grantees of such
variance, permit or waiver that, if the structure is a
dwelling unit or business as defined by section 26-321, the
land on which the structure is located is ineligible for
exchange of state land pursuant to the flood relocation and
land exchange program provided for by title 26, chapter 2,
article 2. '1'he board shall record a copy of the notice in
the office of the county recorder in a manner so that it
appears in the chain of title of the affected parcel of
land.

K. A flood control district or appropriate public agency which
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has failed to adopt qpeIlforce floodplain regulations
required by this sect't6ii'i<shall'1'1ot be eligible for disaster
relief identified by section 35-192, subsection d,
paragraphs 3 and 5. The director of water resources shall
advise the director of the division of emergency services
within the department of emergency and military affairs of
such failure to comply.

S 45-2350. Assumption of powers and duties by cities and towns 7
resolution; definitions

A. The powers and duties prescribed by section 45-2349 for
floodplain management may be assumed by the governing body
of an incorporated city or town within its area of
jurisdiction if the incorporated city or town declares by
public reSOlution that it intends to assume the powers and
duties, including ehe adopeionof floodplain management
regUlations, pursuant to this article. An incorporated city
or town currently engaged in floodplain management may
continue to exercise the floodplain management powers and
duties pursuant to this article in its area of jurisdiction
by passing a resolution declaring its intent to do so before
the effective date of this article.

B. If the assumption of powers and duties under this section
occurs:

1. The city or town shall advise the district and any
adjacent jurisdiction having responsibility for
floodplain management in writing and provide a copy of
any development plan of all applications for flooplain
use permits or variances to develop land in a
floodplain or floodway within one mile of the boundary
between the city's or town's area of jurisdiction and
the area of jurisdiction of the district. The city or
town shall also advise the district and any adjacent
jurisdiction having responsibility for floodplain
management in writing and provide a copy of any
development plan of any major development proposed
within a floodplain or floodway which could affect
floodplains, floodways or watercourses outside the
city's or town's area of jurisdiction. Written notice
and a copy of the plan of development shall be sent to
any adjacent jurisdiction no later than three working
days after having been received by the city or town.

•

2. The district shall advise the city or town in writing
and provide a copy of any development plan of any
application for a floodplain use permit or variance to
develop land in a floodplain or floodway within one
mile of the boundary between the district's area of
jurisdiction and that of the ci.ty or town. The
district shall also advise the city or town in writing
and provide a copy of any development plan of any major
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development proposed within a floodplain or floodway
which could affect floodplains, floodways or ~,;
watercourses wi thin the ci t y "::3 or town I s area of .,
jurisdiction. Written notice and a copy of the plan of
development shall be sent to any adjaCent jurisdiction
no later than three working days after having been
received by the district.

c. Nothing in this section shall act to delay approval of a
development plan by a city, town, county or district.

D. If the city or town assuming the floodplain management and
regulation function declares by resolution that it no longer
wishes the powers and duties, then the powers and duties
shall be assumed by the district.

E. If the assumption of powers and duties occur under this
section, for purposes of applying this article to the city
or town:

1. "Area of jurisdiction" means the 1andswithin the
municipal boundaries of the city or town.

2. "Boaro" means the governing body of a city or town.

A.

S 45-2351. Citizens' flood control advisory board; qualifica
tion; functions

The board of supervisors of a county having a popUlation
exceeding one'million persons according to the latest
federal decennial census may appoint a citizens' flood
control advisory board consisting of seven members. Five
members shall be resident taxpayers and qualified electors
of the district, at least three of whom shall be residents
of the cities in the district. At least one of the board
members who are residents of cities shall be a resident of
the largest city in the district. The city engineer of the
largest city in the district and the chief engineer or
manager ofa major irrigation or agricultural improvement
district, or their respresentatives, shall be ex officio
members of the advisory board with all rights and privileges
granted to other board members.

B. In appointing members of the advisory board the board of
supervisors shall designate which appointive member shall
serve for one year, which for two years, which for three
years, which for four years and which for five years.
Thereafter the term of each appointive member is five years
except fora member appointed to an unexpired term.

•

c. The citizens' flood control advisory board may request
information from the chief engineer and general manager and
his staff, engineering personnel from cities in the district
and any other person with a knowledge of flood control
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practices. They may recommend the employment of consultants
for the purpose of obtta'irting technical information and
recommendations regarding flood control and floodplain
management practices.

D. ~he advisory board shall study the flood control, floodplain
regulation, drainage and water conservation needs of the
district, shall meet with and advise the boa.rd as requested
by the board and may submit to the board reports and
recommendations relating to such studies, but the
recommendations are advisory only.

S 45-2352. Board of review

A. The board of supervisors of a county having a population
exceeding one million persons according to the latest
federal decennial census may establish a board bf review,
which may be the advisory board or a committee of the
advisory board to sit in review and make decisions as
follows:

1. Interpret regulations adopted pursuant to this article
if the meanin9 of a word, phrase or section is in
doubt, if there is dispute between the appellant and
district employees or if location of a floodwayor
floodplain is in doubt.

2. Allow variances from the terms or regulations adopted
pursuant to this article to the extent· permi ttedby
section 45-2349, subsection b, paragraph 6 if, owing to
peculiar conditions, a strict interpretation would work
an unnecessary hardship, if in granting the variance
the general intent and purposes of this article and the
regulations will be Preserved.

B. Appeals to the review board may be taken by any person who
feels that there is error or doubt in the interpretation of
the regulation or that due to unusual circumstances
attaching to his property an unnecessary hardship is being
inflicted on him. The appeal shall state whether it is a
plea for an interpretation or a variance and the grounds for
the appeal.

c. A person aggrieved in any manner by an action of the review
board may within thirty days appeal to the district board.

S 45-2353. Authorization required for construction in water
courses: exceptions

A. Except as provided in section 45-2365 and in this section, a
person shall not construct any structure which will divert,
retard or obstruct the flow of waters in any watercourse
without securing written authorization from the board of the
district in which the watercourse is located.
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B.

•

Written authorization is not required nor shall the board
prohibit:

1. The construction of bridges, culverts, dikes and other
structures necessary for the construction of public
highways, roads and streets intersecting or crossing a
watercourse.

2. The construction of storage dams for watering livestock
or wildlife and structures on banks ofa watercourse to
prevent erosion of or damage to adjoining land if the
structure will not divert, retard or obstruct the
natural channel of the watercourse or dams for the
conservation of floodwaters as permitted by chapter 3
of this title.

3. Construction of tailing dams and waste disposal areas
used in connection with mining and metallurgical
operations. This paragraph does not exempt those sand
and gravel operations which will divert, retard or
obstruct the flow of waters in a watercourse from
complying with and acquiring authorization from the
board pursuant to regulations adopted by the board
under this article.

4. Other construction if it is determined by the board
that written authorization is unnecessary.

5. Any flood control district, county, city, town or other
political subdiv'ision from exercising powers granted to
it under this article.

6. The construction of streams, waterways, lakes and other
aUXiliary facilities in conjunction with development of
public parks and recreation facilities by a public
agency or political subdivision.

7. The construction and erection of poles, towers,
foundations, support structures, guy-wires, and other
facilities related to power transmission as constructed
by any utility whether a public service corporation or
a political subdivision.

C. Before any construction authorized by subsection b of this
section may begin, the person must submit plans for the
construction to the board for review and comment.

D. In addition to other penalties or remedies otherwise
provided by law, this state, a political subdivision or a
person who may be damaged or has been damaged as a result of
the unauthorized diversion, retardation or obstruction of a
watercourse has the right to commence, maintain and
prosecute any appropriate action or pursue any remedy to
enjoin, abate or otherwise prevent any person from violating
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or continuing to violate this section or regulations adopted
pursuant to this ari:.if6l'er If a person is found to be in
violation of this section, the court shall require the
violator to either comply with this section if authorized by
the board or remove the obstruction and restore the .'
watercourse to its original state. The court may also award
such monetary damages as are appropriate to the injured
parties resulting from the violation inclUding reasonable
costs and attorney fees.

S 45-2354. Declaration of public nuisance: abatement

Every new structure, building, fill, excavation or development
located or maintained in a floodplain since August 8, 1973 in
violation of this article or of floodplain regulations
established by the board and without written authorization from
the board is a public nuisance per se and may be abated,
prevented or restrained by action of this state or any of its
political subdivisions.

S 45-2355. Viloation: classification

A. It is unlawful fora person to divert, retard or obstruct
the flow of waters in a watercourse if it creates a hazard
to life or property without securing the written
authorization required by section 45-2353.

B. A person who violates this section is guilty of a class 2
misdemeanor.

S 45-2356. Survey and report of flood control problems and
facilities: comprehensive program: adoption by
board: hearing

•

A. After a flood control district has been established in a
county having a population of over three hundred thousand
persons according to the latest federal decennial census,
the board shall cause the chief engineer to make or have
made by the flood control engineer or by qualified private
engineers a survey of the flood control problems of the
district and to prepare a report describing existing flood
control facilities in the area, recommendations as to
cooperation between the district and the owner or owners of
existing facilities, recommendations and a preliminary plan
for the construction or other acquisition of facilities to
carry out the purpose of the district, a description of the
property proposed to be acquired or damaged in performing
the work, a program for carrying out the regulatory
functions, a map showing the district boundaries and
location of. the work proposed to be done and property taken
or damaged, an estimate of the cost of. the proposed work and
such other things as the board of directors may request.
Before submission to the board of directors the report shall
be submitted to the citizens' advisory board if one is
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established for its review and recommendations. The report
shall be prepared at least every five years beginning in .c
1985 and shall indicate the past efforts oftbe district in _
eliminating or minimizing flood control problems and state
the planned future work of the district to eliminate or
minimize flood control problems.

B. '1'he chief engineer and his staff shall then prepare a
comprehensive program of flood hazard mitigation, taking
into consideration the recommendations submitted in the
report. When a comprehensive program satisfactory to the
board is available, the board shall tentatively adopt and
schedule a public hearing on the program and the performance
of the proposed work. The comprehensive program shall be
reviewed and modified as necessary to reflect the past and
future plartned- flood control works of the district. Notice
of the hearing shall be given by publication once a week for
two consecutive weeks in a newspaper of genet:al cirCUlation
in the area of jurisdiction, the first of which shall be at
least ten days before the date fixed for the hearing.

c. The chief engineer and his staff shall prepare and submit to
the board a five year capital improvement program in a form
approved by the board. The program and annual extensions
shall be submitted to the board at least three months before
the final date for submission of the artnual budget. The
program shall separately identify capital improvements for
engineering, rights-of-way and land acquisition and
construction with such supporting explanations, cost
estimates and completion schedules as the board may
require. The pro·9ram shall be annually reviewed for
endorsement by the citizens' advisory board if one is
established.

•
D. After a flood control district has been established in a

county with a population Of fewer than three hundred
thousand persons, the chief engineer may conduct a survey of
flood control problems, prepare a comprehensive program for
flood control and a five year capital improvement program
pursuant to this section. He shall at least·make an
assessment of flood control problems in the area of
jurisdiction and make an annual report of his findings and
recommendations for dealing with them to the board.

S 45-2357. Development of flood control plan by director of
water resources

A. On the application of a district organized pursuant to this
article, and subject to available appropriations, the
director of water resourCes shall conduct a study and, if
deemed justified by the director, develop a flood control
plan to address any flood contrOl problem in the area of
jurisdiction of the district.
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B. The director shall conduct such studies and develop such
plans for counties h~V"~l"l.g;a population of fewer than one
million persons. If personnel are available and if monies
are specifically authorized by the legislature, the director
may conduct such studies and develop such plans for counties
having a population of one million or more persons. The
director shall perform his responsiblities under this
section in such a manner as to spread the benefits· of such
assistance among all counties of this state.

c. In operating pursuant to this section, the director may
utilize his own engineers and resources or may contract for
outside consulting engineers and resources.

D. Any plan developed by the director pursuant to this section
shall, to the extent practicable, resolve the particular
flood control or regulation problem. The practicality of
any solution to a flood control or re9ulation problem shall
be determined jointly by the director and the flood control
district based on cost effectiveness and design criteria
developed by the director.

S 45-2358. Resolution calling for bond election; notice; manner
of conducting election

A. After a county flood control district has been established
pursuant to this article, the board may order that
facilities be acquired, constructed, operated and maintained
from available monies or the district. If sufficient moni~s

are not available, the board may submit to the electors of
the district qualified to vote under article VII, section
13, constitution of Arizona, at an election to obtain
approval for incurring bonded indebtedness of the district
to obtain revenue to acquire by purchase, construction or
otherwise all or any portion of such facilities. The
resolution shall set forth the purpose of the indebtedness,
the amount of the indebtedness, the maximum number of years
for which the indebtedness is to be incurred, the maximum
rate of interest to be paid and the date of the election and
shall list the voting places to be used at the election.
The resolution constitutes a notice of the election and
shall be published once each week for three consecutive
weeks in a newspaper of general circulation in the area of
jurisdiction, or if there is no such newspaper, then notice
shall be posted in not less than three public places within
the area of jurisdiction, the first of which publications
shall be not less than twenty days before the date fixed for
the election. Publication on the same day of each week is
sufficient whether or not a daily newspaper is used for the
publication.

B. Except as otherwise expressly provided, the election shall
be called and held and the results canvassed in the manner
provided by the laws of this state for holding elections on
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the issuance of bonds by counties for general county
purposes. The board may for purposes of the election treat
the entiredistJ;'ict as a single precinct or may divide the _
district into such precincts and fix such polling places as
it may see fit.

c. If a majority of the votes cast on the proposition is in
favor of incurring the bonded indebtedness proposed, the
bonds so authorized may be sold and issued by the board of
directors either at one time or in blocks.

S 45-2359. Form, issuance and sale of bonds, limitation on
bonded indebtedness, payment of bonds and interest

A. The bonds authorized pursuant to section 45..2.358 shall be
issued for the general purpose or purposes provided in the
voted proposition, which may be the acquisition by purchase,
construction or otherwise of any facilities designed to
further the objects or purposes of the district or for
improving and extending any such facilities, or any
combination of such purposes, and may include the payment of
all legal,englneering and fiscal expenses reasonably
incurred in connectlon with the authorized purposes of the
bonds and with the authorization and issuance Ot the bonds
as well as expenses incurred in connection with the original
organization of the district. The bonds shall be fully
negotiable for all purposes and shall never be issued in an
amount which, together with all other existing bonded
indebtedness of the district then outstanding, exceeds in
total principal amount five per cent ·ofthe assessed
valuation of taxable property in the district as computed
from the last assessment roll for county purposes completed
before issuing the bonds. The limitation on 'bonded
indebtedness does not apply in those districts which embrace
portions of two or more irrigation districts which have
water delivery contracts with the United States pursuant to
federal reclamation laws.

B. The bonds are the general obligation of the district and the
full faith, credit and resources of the district shall be
pledged for their payment. The board shall certify to the
board of supervisors to levy annually on all taxable real
property in the district secondary property taxes fully
sufficient without limitations as to rate or amount to pay
principal of and interest on such bonds as principal and
interest fall due.

c. 't'he bonds shall mature at such time or times not more than
forty years from their date, shall bear interest at such
rate or rates set by the accepted bid which shall not exceed
the maximum rate of interest stated in the resolution
calling the election, shall be payable at such place or
places within or without this state and generally shall be
issued in such manner and with such details as may be
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D.

E.

F.

G.

H.

provided in the resolution. The bonds may be made callable
on any interest paymeQ:l::~_q,~te q,t .. a.premium not to exceed
three per cent of thefr face amount. If the district has
any source of revenues other than from the proceeds of
taxes, all or such part of the revenues as the board of
directors may deeIlt advisable may, in the descretion of the
board, be pledged to the payment of the bonds.

The board may provide in the resolution authorizing bonds
that the bonds shall recite that they are issued under
authority of this article. Such recital conclusively
imports full compliance with this article and all bonds
issued containing the recital are incontestable for any
cause whatsoever after their delivery for value.

The board may provide for the publication of any resolution
or other proceedin9 adopted by the board in a newspaper of
general circulation in the area of jurisdiction. For a
period of thirty days after the date of publication any
person in interest may contest the legality of the
resolution or pr.oceedinqs of any bonds which may be
authorized, or thep.rovisions made for the security and
payment of the bonds, and after such time no person has any
cause of action to contest the regUlarity, formality,
legality or source of payment for any cause whatsoever.

Subject to this section, the board shall declare by
resolution its intention to sell such bonds and shall fix
the date, hour and place of sale and shall give notice of
the sale of bonds by publication for at least ten days in a
newspaper of general circulation in the area of jurisdiction
and in any other newspaper as the board directs. The notice
shall state that sealed bids only will be received by the
board for the purchase of the bonds, and the bonds will be
awarded to the highest responsible bidder at a price of not
less than par and accrued interest, and that a good faith
check equal to two per cent of the principal amount of bonds
to be sold must accompany all sealed bids. The board may
reject any and all bids. The bonds may be in denominations
or multiples of one thousand dollars and shall be signed by
such officers of the board as are designated by resolution
adopted by the board. Any bonds bearing the signature of
officers in office at the date of signing are valid and
binding for all purposes, notwithstanding that before their
delivery any such person whose signature appears on the
bonds may no longer be an officer.

Bonds may be issued by the district after the issuance of
all of the first bonds but must be issued pursuant to the
making of a supplemental engineer's program and a hearing as
prescribed in this section.

Bonds issued under authority of this article do not enjoy a
priority over other bonds issued under this article by
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reason of time of authorization or issuanca. Bonds issued
under this article are not taxable by this state or by any .,'
county, city, town or other political subdivi.sion of this _
state. '

I. All bonds issued under this article are lega;t. investments
for all trust funds, including those under jutisdiction of
this state, and for the funds of all insurance companies,
banks and trust companies, for the investment of state
monies and for all sinking funds under the control of this
state and political subdivisions of this state.

S 45-2360. Certification and levy of taxes1 limitation

A. The district shall annually, not less than fifteen days
before the first day of the month in which the county board
of supervisors is required by law to levy county taxes,
certify to the board of supervisors: .

1. The amount of taxes to be levied in each: year on the
taxable real property in the district as. it considers
necessary or appropriate to pay the expenses of
administering the district and maintainin9 and
operating the district's flood control system, carrying
out its regUlatory functions and to carry out any of
the objects and purposes of this article of common
benefit to the district. The maintenance and operation
tax prOceeds not used for current expens,es of
maintenance and operation may either be paid into a
reserve to be accumulated for sueh PUI;.pose or may be
used for extending, improving and constructing the
flood control system including acquirin9' rights-of-way.

2. The amount of taxes necessary to be levied to pay the
principal and interest falling due during the ensuing
year on, or to provide a sinking fundfo.r, any bonds
issued pursuant to section 45-2359.

B. The taxes collected pursuant to this section shall be paid
to the district treasurer and used SOlely for the purpose
for which they were levied.

c. The board of supervisors at the time of levying general
county taxes shall levy and cause to be collected in the
manner prescribed by law for county taxes a tax on the
taxable real property in the district sufficient to provide
the amounts set forth in subsection A of this section.

D. If the district fails to certify to the board of supervisors
any of the amounts of taxes necessary to be levied as
required by this section, the board of supervisors shall
ascertain the amount which should have been certified and
shall levy the tax sufficient to produce such amount.
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S 45-2361. Right-of-way

A right-of-way in, under, along or across a public highway,
public street or public property within a flood control district
shall be granted to the district if found by the boa.rd to be
necessary or convenient for performing any work authorized by
this article and if designs for district works and designs for
highway, street and public property improvements are mutually
satisfactory to controlling public agencies. If necessary to
carry out such work, the board may bring actions to condemn any
needed property, which suits may be brought under any statute
applicable to the bri.nging of condemnation suits by municipal
corporations or other political subdivisions of this state.

S 45-2362. Permission required to connect to storm water drain;
fee; violation: classification

A person desiring to make a connection to any storm water drain
of a flood control district or to cause storm waters to be
emptied into any ditch or drain of the district shall first apply
to the district for permission to make the connection. The
district may require the connection to be made in such manner as
it directs and may impose reasonable conditions and such
reasonable connection fee as it deems proper or, if reasonably
justified by the circumstances, may refuse permission. A person
making a connection which causes floodwaters to be so discharged
without first having obtained permission is guilty of a class 2
misdemeanor.

S 45-2363. Authority to issue refunding bonds; proCedures:
disposition of proceeds

Any bond issued under this article may be refunded pursuant to
resol~tion adopted by the board of directors in the manner
provided in this article for the issuance or other bOnds, except
that an engineer's report or hearing need not be obtained or
held, and it is not necessary to submit the question of the
issuance of the refunding bonds at an election. Refunding bonds
so authorized may be sold and the proceeds of sale applied to or
escrowed for the payment of the bonds to be refunded in such
manner as may be provided in the authorizing resolution, or may
be delivered in exhange for the bonds to be refunded, or may be
in part sold and in part exchanged. No bonds may be refunded
under this section unless they either mature or are recallable
for redemption under their terms within twelve months from the
date of the issuance of the refunding bonds or unless the holders
voluntarily surrender them for exchange or payment.

§ 45-2364. Cooperation in flood control projects

A district may cooperate with the United States and this state or
any instrumentality, department, agency or political or municipal
subdivision of either in the construction, maintenance and
operation of flood control project and the enforcement of this
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article and regulations adopted pursuant to it. ~o that end, the
district may:

1. Enter into appropriate agreements. •
.' 3.

2. Aquire and provide without cost to the cooperating
entity land, easements, rights-of-way and services
necessary for the construction of flood control
projects and the regulation of floodplains.

Hold and save any cooperating entity free from any
claim for damages arising from the construction,
maintenance and operation of flood cont~ol projects and
the regulation of floodplains.

4. Maintain and operate all works according to regulations
prescribed by the cooperating entity.

5. Establish and enforce flood channel limits and
floodplain regulations, if any, satisfactory to the
cooperating entity.

§ 45-2365. Limitation on powers

A county flood control district may not exercise any power or
authority granted by this article, nor may it undertake or
cooperate in planning, authorizing, constructing; acquiring,
extending, improving, maintaining or operating any flood control
structures, dam systems or projects On any portion of a watershed _.',.'..
supplying water to any dam and reservoir existing wi thin this _
state having a designed water storage capacity .of fifty thousand
acre feet or more, or to any existing diversion dam and canal
system having facilities within this state designed to divert and
carry not less than one thousand cubic feet per second, without
first obtaining the written consent of the agency, district,
association, company or organization owning or operating or being
served by such dam, reservoir, diversion dam or canal system.
Such consent, however, is only required from irrigation districts
and agricUltural improvement diStricts organized pursuant to the
laws of this state. and defined under this title, and any other
associations or organizations operating such dams, reservoirs,
diversion dams and canal systems as part of a federal reclamation
project. This section does not prohibit the district from
adopting and enforcing such regulations as are duly enacted
pursuant to this article.

§ 45-2366. Compliance; enforcement

If any board, district or governing body fails to comply with or
violates the requirements of this article, the attorney general
shall take prompt and appropriate legal action to compel
compliance by the jurisdiction and its elected officials. The
attorney general may, in this discretion, seek the following
remedies under this section:
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1. An order compelling the offending jursidiction and its
elected off icia;ls:;,to comply wi th the requirements of
this article or cease the violation.

2. An order vesting the powers and duties under this
article in the district in the event that an
incorporated city or town has assumed the powers and
duties pursuant to section 45-2350.

S 45-2721. Alternative flood control assistance to flood control
districts

A. Any flood control district organized pursuant to chapter 10,
article 4 or this title may, subject to available
appropriations, qualify for assistance from this state for
any flood control project if such project is being developed
pursuant to a plan developed pursuant to section 45-2352.

B. Assistance granted pursuant to this article shall be
administered by the director of water resources and shall
not exceed for any single flood control project an amount
equal to fifty per cent of the total cost of the flood
control project or five million dollars, whichever amount is
less.

c. For funds appropriated for alternative flood control
assistance after January 1, 1979, no county flood control
district is eligible to receive more than thirty per cent of
any single appropriation.

§ 45-2723. Floodplain regulations; effect of failure to adopt

The director shall not expend or disburse any monies pursuant to
this article for the following functions located or to be located
in an area for which the appropriate public agency has failed to
adopt and enforce for its area of jurisdiction floodplain
regulations required by chapter 10, article 4 of this title:

1. Flood control works.

2. Flood repairs

3. Flood hazard mitigation

4. Assistance in developing flood control plans or
delineating floodplains.

5. Payment of any costs of lands, easements or rights-of
way or for any other purpose for a flood control
project.

§ 45-2731. Flood control loans

A. The director of water resources may grant loans from the
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flood control loan fund established by section 45-2732 to
defray the cost to a county flood control district,
organized pursuant to chapter.10, article 4 of this title, _
for flood control projects eligible for alternative flood
control assistance under article 2 of this chapter. Loans
may be granted, subject to the provisions of 'this article,
in such manner and upon such terms and conditions as may be
prescribed by the director.

B. Upon application, the director shall make full and careful
investigation of the qualifications of the applicant
district and the proposed project. The direc'tor shall
determine whether the proposed project would provide
meaningful flood control and is in the best i~nterests of
this state. :

c. The loans granted by the director shall be fdr not more than
twenty-five per cent of the cost of a project or two and
one-half million dollars, whichever is less,and for a term
of not more than twenty years.

D. Unless prior approval of the joint legislative budget
committee is obtained, no single loan may be made for more
than thirty per cent of the funds available·in the flood
control loan fund at any given time and no loan may be made
to any flood control district which at the time of the loan
application had more than thirty per cent of the outstanding
loans of the fund.

E. The loans shall bear interest at the following rates:

1. If the loan is for a term of not more than five years,
the rate is three per cent per year.

2. If the loan is for a term of more than five years, but
not more than ten years, the rate is five per cent per
year.

3. If the loan is for a term of more than ten years, the
rate is six per cent per year.

F. Each loan shall be evidenced by a contract between the
district and the director, acting on behalf of this state.
The contracts shall provide for the loan payment by this
state of a stated sum defraying up to twenty;...five per cent
of the costs of the flood control projects. The contract
shall provide for equal annual payments of principal and
interest for the term of the loan.

G. The district board shall each year levy a tax sufficient to
pay the annual amount of prinicipal and inte,rest due on the
loan.

H. The attorney general may commence whatever actions are
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necessary to enforce ,tQe contract and achieve repayment of
loans provided by the director pursuant to this article.

S 45-2902. Rio Salado development district

A. There is established a Rio Salado development district with
jurisdiction to exercise the powers and duties prescribed by
this article over not to exceed the natural bed of the Salt
river and of the Gila river from Granite Reef Dam to the
confluence of the Gila and Agua Fria Rivers and the
adjoining lands included within the one hundred year
floodplain of the Salt river, as defined and established
pursuant to law on January 1, 1980. The actual boundaries
of the district shall be designated by the board within the
prescribed limits sUbject to approval by the governing board
of that portion of the proposed district boundary that lies
within that governing body's jurisdiction.

B. Areas without the prescribed boundaries may be included
within the. district with the approval of the unit of local
government having g.eneral police jurisdiction over the area.

c. The district is a non-tax.levying political subdivision of
this state and is not a municipal corporation of this state.

S 45-2909. Rio Salado technical advisory council

A. There is established a Rio Salado technical advisory
council, consisting of one representative to be appointed by
each of the following:

1. The city of Mesa.

2. The city of .Phoenix.

3. The city of Tempe.

4. Maricopa county.

5. The Salt River Pima-Maricopa Indian community.

6. The state land department.

7. The director of water resources.

8. The department of transportation.

9. The Arizona game and fish department.

10. The Arizona outdoor recreation coordinating commission.

11. The Arizona state parks board.

12. The office of economic planning and development .
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13. The United States army corps of engineers or its
successor.

14. 'rhe United States Bureau of Reclamation or its
successor.

15. The United States soil conservation servlce or its
sucessor.

16. The flood control district of Maricopa county or a
successor-county flood control district organized under
chapter 10, article 4 of this title.

17. The Salt River project or a successor agricultural
improvement district organized under chapter 4 of this
title.

18. The Arizona wildlife federation or anysimiliar
organization designated by the board.

19. Valley forward association or any similar private
organization, as designated by the board, having a
similar purpose.

20. The Maricopa association of governments or a successor
association or council of governments established
pursuant to statute or executive order.

•

21. The Phoenix building and construction trades council. •.

22. The Rio Salado association as provided in this article.

B. The board may appoint other .appropriate organizations to be
represented on the council.

C. Members of the council shall serve at the pleasure of the
appointing authority.

D. The council shall provide technical assistance to the board
in the performance of its duties and coordinate the
technical aspects of all plans, programs and projects of the
member agencies as they affect the duties of the board.

Sec. 9. Succession of county flood control district

B. A county flood control district organized under title 45,
chapter 10, article 4, Arizona Revised Statutes, as added by

A. County flood control districts and special flood control
districts organized under title 45, chapter 10, articles 1
and 5, Arizona Revised Statutes, as repealed by this act
shall be reorganized to become county flood control
districts under title 45, chapter 10, article 4, Arizona
Revised Statutes, as added by this act.
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this act succeeds to the authority, powers and duties of the
county or special flood control district organized in the
respective county under title 45,chapter 10, article 1 or
5, Arizona Revised Statutes, as repealed by this act. The
act does not affect the validity of any action taken or
obligation incurred, including bonds issued, before the
effective date of this act by a county or special flood
control district pursuant to title 45, chapter 10, article 1
or 5, Arizona Revised Statutes, as repealed by this act.

c. Rules, regulations and ordinances adopted by a county, city,
town or flood control district pursuant to title 45, chapter
10, article 1, 4 or 5, Arizona Revised Statutes, as repealed
by this act continue in effect until superseded by rules,
regulations and ordinances adopted by a city, town or county
flood control district pursuant to title 45, chaper 10,
article 4, Arizona Revised Statutes, as added by this act ..
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APPENDIX D

PORTIONS OF THE ARIZONA REVISED STATUTES PERTAINING TO

FLOOD RELOCATION AND LAND EXCHANGE

•

ARS § 26-321 THROUGH § 26-322 FLOOD RELOCATION AND LAND
EXCHANGE
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ARTICLE 2. FLOOD RELOCATION AND LAND EXCIIANGE

S 26-321. Definitions_

In this article, unless the context otherwise requires:

1. "Business" means a commercial, civic, governmental or
religious enterprise which is determined by the director to
be incompatible with proper floodplain management. Business
does not include .a farm, ranch or any other agricultural,
horticultural, livestock or poultry enterprise~

2. "director" means the director of the division of emergency
services.

3. "Dwelling uni til means a place of residence and may be
located in a single or multiple dwelling building.

4.

5.

"Floodplain" means the relatively flat areas or lowlands
adjoining the channel of a watercourse, or areas where
drainage is or may be restricted by man-made structures
which have been or may be covered partially or wholly by
floodwater from a one hundred year flood as delineated pur
suant to title 45, chapter 10 or 15 or pursuant to federal
law. If a floodplain of a watercourse bas not been
delineated, floodplain means an area near the watercourse
which could be delineated under such chapters or pursuant to
federal law.

"Gov.erning board" means the governing body of an
incorporated town, city, charter city or county, as applic
able.

6. "Resident" means a natural person who actually resides in a
dwelling unit for not less than nine months per year.

S 26-322. Determination of eligibility for flood relocation
and land exchange

A. The governing board shall petition the director to designate
a specific land area within a floodplain as eligible for
flood relocation assistance and exchange for state land
pursuant to § 37-610 if five or more residents, businesses
or combination of both from such area so request the govern
ing board in writing and if the requirements of subsection B
of this section are met.

B. Before peti tioning the director, the governing board shall
determine that:

1. A major i ty of the residents and businesses located in
the specific area of the floodplain have signed a peti
tion with the governing board requesting relocation.
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• 2 . A sui table parcel of state land or a parcel of land
held by another governmental entity is available within
a reasonable distance from the floodplain area, not to
exceed twenty-five miles, which is capable of
supporting those who wish to relocate on such parcel of
land.

c. The director shall determine the eligibility of a floodplain
area for flood relocation assistance. Elig ibili tyshall
occur only if all of the following apply:

1. The area is in a floodplain, as certified by the direc
tor of water resources.

2. There is no approved or authorized flood control
project which would, upon completion, protect the area
as certified by the director of water resources.

3. There are funds available in the floodplain land
exchange fund to compensate the state trust for the
estimated amount of exchanges involving private land
valued at less than the state land for which it is
exchanged or for the purchase of an available parcel of
state land, state trust land or other public or private
land as prescr ibed by subsection E of this section.
The director of the division of emergency services
shall obtain certification from the state land depart
ment that such funds are available.'

4. There are funds available from federal, state and local
sources for support of the relocition process.

D. If it is determined by the governing board pursuant to sub
section B, paragraph 2 of this section that a parcel of land
held by a governmental entity other than the state is avail
able for exchange, the director shall attempt to secure such
land for the relocation program.

E. The director may purchase land to support the relocation
using funds from the floodplain land exchange fund if he
determines, in consultation with the state land
commissioner, that the purchase is in the best interest of
this state. If the director so determines, he may exchange
the purchased land with land belonging to residents in
floodplain areas.

F. If private land within such a floodplain is not exchanged to
this state pursuant to this section, the division may, upon
the determination of the director, condemn such land.

•
G. The director may enter into contracts of indemnity to indem

nify any public or private agency, association, corporation
or other entity or any individual against liability by
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H.

virtue of injuries, losses or damages in connection with the
administration of this article.

Lands purchased or exchanged for flood relocation purposes
which are adjacent to any area currently being used for
agricultural purposes must include a buffer zone of one
quarter mile from any school ground or campus and one
hundred feet from any dwelling unit.
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APPENDIX E• EXECUTIVE ORDER 77-6 FLOODPLAIN MANAGEMENT

,e

•

WHEREAS, there is a need that the State of Arizona comply with the floodplain
management provisions con tainedin Section 19 I 0.12 of the National Flood Insurance
Program; and

WHEREAS, the communities of the State of Arizona with 100% enrollment in
the program, and the State Legislature with the enactment of Article 4, Floodplain
Management, A.R.S. § 45-231-2346, have recognized the need for, and their respOlisibility
for floodplain management in Arizona; and

WHEREAS, the Federal Insurance Administration, Department of Housing and
Urban Development has indicated that there is additional need for a commitment fOr
the State and its agencies to comply with the intent of the National Flood Insurance
Act of 1968, as amended; and

WHEREAS, the Federal Insurance Administration has indicated that the issuance
, of an executive order would be acceptable to the Federal Insurance Administration as

an interim measure of the State's management of its flood plains; and

WHEREAS, it is the intent of the State of Arizona to comply with the floodplain
-management. prpvisions cOJJtained in the National Flood Insurance Progr.am;

NOW, THEREFORE, I, Raul H. Castro, Governor of the State of Arizona, by
virtue of the powers and authority vested in me by the Constitution and laws of this
State as Chief Executive Officer do hereby order and direct that:

In furtherance of the National Flood Insurance Act of 1968, as amended (42
U.S.C. 400 I et seq.), and the Flood Disaster Protection Act of' 1973 (Public Law 93-234,
87 Stat. 975), in order to avoid to the extent possible the long and short term adverse
impacts associated with the occupancy and modification of floodplains and to avoid direct
or indirect support of the floodplain development wherever there is a practicable alternative,
it is hereby ordered as follows:

SECTION 1. Each Arizona State agency shall provide leadership and shall take
action to reduce the risk of flood loss, to minimize the im pact of floods on human safety,
health and welfare and to restore and preserve the natural and beneficial values served
by floodplains in carrying out its responsibilities for

(a) acquiring, managing and disposing of State lands and facilities;

(b) providing state--undertaken, -financed, or -assisted construction and
improvement; and

.(c) conducting state activities affccting land usc, including but not limited to
Watcr and related land resource planning, regulating, and liccnsing activities.
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SECTION 2. In currying out the activities described in Section 1 of the order,
each state agency has the responsibility to evaluate the potential effects of any actions
it may take in a floodplain; to ensure that its planning programs and budget requests
reflect consideration for flood hazards and floodplain management; and to prescribe
procedures to implement the policies and requirements of this order following the rules
and regulations of the local floodplain board authorized under A.R.S. §45-2343(C)(l-4)
and following the intent of the National Flood Insurance Act of J968, and amended
and the Flood Protection Act of 1973.

IN WITNESS WHEREOF, I have hereunto set
my hand and caused to be affixed the Great
Seal of the State of Arizona.

C.LL~K~
" GOVERNOR

DONE at the Capitol in Phoenix this
twenty-seventh day of Septembf;r in the Year
of Our Lord One Thousund Nine Hundred
and Seventy-seven and of the Independence
of the United States the Two Hundred and
Second.

ATTEST: /./ .-, i· ,(. . . /

'., ;':/'/ (_(,~(/' ,{2ft'i i 'L .
/ t· Y .-/

Secretary of State
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Subrogation - A Federal Regulatory Tool
TO Enforce Flood Plain Management

*by Robert D. Sokolove

"Flood losSes are mounting and uneconomic uses of the
nation I s flood plains are inadvertant1y encouraged. • While
f1Qod protection of existing property should receive public
support ,supp1ement.a1 measures should assure that future develop
ments in the flood plains yield benefits in excess of their costs
to the nation. This would require a new set of initiatives by •..
Federal Agencies... to stimulate and suppo.rt sound planning at
the local Government and citizen level."

A Unified National Program for. Managinq
Flood Losses, House Document No. 465, 89th
Cong., 2d. Si.ss., submi tted to Congress
August, 1966.

INTRODUCTION

For many years, both the Congress and var lOUS Executive
Agencies have expressed a concern about the nationwide problems
associated wi thf100ds and the concommi tant development of flood
plains. Generally, the only "answer" or alternative proposed by
the Federal Government to the increasing flood risk was a larger ~,.,,'"
investment in hardware or protective works, most ,notably those ..
under the auspices of the U.S. Army Corps of Engineers.

Over time, more studies concluded that the Federal
investment in protective measures such as dams, levees and
channel improvements alone were neither significantly reducing
the flood risks nor were cost effective in terms of the di~aster
assistance the Government was still called upon to provide.

The August and September, 1966 studies referenced above
basically concluded that as protective measures were inadequate,
the ultimate beneficial uses of the flood plain did not "exceed
the estimated tot~l costs", and that there was "an eventual net
loss to society." The August study went on to ,conclude that
"(any) public investment whic~ encourages sub-marginal
development adds to (these losses)."

*present1Y a ,Partner in the firm of Ford, Farguhar,.Kornb1ut &
O'Neill, Washington, D.C.; formerly the Assistant to the General
Counsel for Subrogation and Affirmative Litigation and Trial
Attorney, Federal Emergency Management Agency, a position
re$ponsib1e for litigation involving the National Flood Insurance
Program.
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It was further suggested that the ultimate apportionment of
responsibility for the r 1sk of development in flood prone areas
should be bourne by thos occupying the flood plain. No longer
would the Government be the exclusive protector of development in
flood prone areas with its construction of darns and levees. What
began to evolve for the first time in 1966 was Congress 1 interest
in flood plain management - on a national scale.

In sum, Congress felt that by the use of various incentives
including the control of federal monies and the use of sanctions,
including the cutoff of those monies, it couJ..d encourage communi
ties i across the country to regulate development in flood prone
areas. Thus ,in 1968 came the emergence of the National Flood
Insurance Program.

THE NATIONAL .FLOOD INSURANca PROGRAM 
THE REGULATORY. SCHEME

The objectives delineated in the two 1966 studies were Ulti
mately adopted by Congress when it passed the National Flood
Insurance Act of Congress stated, inter alia, that "annual losses
throughout the nation from floods and mudslides are increasing at
an alarming rate, largely as a result of the accelerating
development of and concent~ationof popUlations in, areas of
flood and mudslide hazard, If "that despite the installation of
preventive and protective works and the adoption of other public
programs designed to reduce losses caused by flood damage, these
methods have not been sufficient to protect fdequately against
growing exposure to future flood losses" and "that the
availability of Federal loans, grants •.• and other forms of finan
cial assistance are often determining factors in the utilization
of land and the location and construction of public a~d of
private industrial, commercial and residential facilities."

The 1968 Flood Act provided flood insurance at actuarial
rates for new construction and substantial improvements made to
existing structures. It also provides subsidized insurance to
properties that were already in existence at the time the area in
which they were located was identified as an area having special
flood hazards.

However, the 1968 Flood Act required flood-prone
communities, as a strict condition of participation in the
benefits of the flood program, to adopt and enforce local flood
plain management measures' to mi tigate future flood losses. These
measures will be discussed later in this paper.

Significantly, by 1973 Congress believed that the benefit of
flood insurance under the National Flood Insurance Program (NFIP)
did not itself provide sufficient incentive to assure local com~··

munity participation in the Program. consequent~y, Congress
enacted the Flood Disaster Protection Act of 1973 wherein it
opted to make participation in the NFIP a mandatory precondition:
in flood-prone communities for the financing of numerous Federal
benefit programs.
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under its responsibility to identify all flood-prone areas
n'ationwide and establish the relative flood risk ~ssociated with
that .area, the Federal Insurance Administration (l?IA) (now under e!
the Fede.ral Emergency Management Agency, FEMA) adopted the 100-
year ·flood as its standard. The lOO ....year flooa standard was
encouraged· by . a preeminant group of hydrolo9~c engineers,
planners and others including Dr. Gilbert White, who met at the
request of FlA. Subsequent1-¥> the lOa-year standard gained
~~press Congressional approval and became the .basic Plan~ing
standard for all Federal agencies by Executive O~der in 1977G

THE 'LOOD MAPS - THE VEHICLE FOR ENFORCEMENT

With the exception of the earliest communities to enter the
NFIP, . two kinds of flood maps are generally pr~~ared for each
c!?mmunity designated as flood prone. The first map FIA prepares
(sthe Flood Hazard Boundary Map (FHBM) which depicts the approx
i.m?te boundaries of the lOO-year flood but delineates no water
surface elevations. Usually the FHBM is based on existing data
which has been provided by local, state or Federal agencies such
as . the U.S. Army Corps of Engineers, the Soil Conservation
Service and the National Oceanic and Atmospheric Administration.

While the FHBM is in effect, the community is required to
undertake "reasonable" flood plain management measures to the
extent that the necessary data has been provided to them by
FEMA. Because no water surface elevations have been provided,
there is not yet a requirement to elevate structures to the level ,e
of the lOO-year flood.

Just the same, according to the attendant Federal
Regulations, a community given a FHBM must review building appli
cations, SUbdivision proposals and applications for placement of
ll10bile homes to ensure that l2he proposed development will be
reasonably safe 'from flooding. .'

.. It was intended that communi ties with substantial flood
prone areas would be provided with a Flood Insurance Rate Map
(FIRM). Certainly, .since the passage of the 1973 Flood Act, the
FIRM has been the primary tool by which the communities could
attempt to mitigate the flood risk in flood prone .areas. It is
irOnic that at the present time, funding for the completion of
F'IRMs has been substantially cut leaving thousands of communi ties
with nothing more than the elementary. ris'k assessment
c.apabili tles generated by the Flood Hazard Boundary Maps. In any
e.vent,. a closer look at the preparation of the FIRM and the
implications surrounding its adoption are warranted.

technical procedures for performng flood insurance
fairly standardized by the Federal Emergency

Agency, particularly in·· riverine flooding
They are specified in the Flood Insurance Study

and Specifications that form a part of all current

Current
studies are
Man.agement
~i'tl1ations•
GUfdelines
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flood insurance study contracts. The present method of
performing a flood insurance study essentially consists Of· the
following identifiable activities: 1) PreliminarYRecOnnaIs~
sance; 2) Literature Survey and Data Collection; 3) FreId
Surveying; 4) Hydrologic Analysis; 5) Hydraulic Analysi,si
6) Preparation of Reports and Maps. A brief description of 'these:,
activities follows: '

l?reliminary . Re~onnaissance is needed forth~e2
hYdrologic/hydraulic engineer to familiarize himself with th~,,'
general characteristic of the drainage basins, the stream and its
valleys, for estimation of parameters like Manning's "N", expan
sion/contraction coefficients, and f,or inspecting .the br idges and
other structures for proper modeling in the hydraulic analysis.
It is also used to locate the cross-sections to be surveyed by
the surveyor.

LiteratureSurvex and Data Collect: ion -This phase 6f t'he
stUdy consists of collecting any available hydraulic,.hydrologic
or ot.her information related to the basin under .. study. ,Any:
completed or ongoing flood insurance study reports and any avail
able information from other sources are collected and researched
wi th a view to obtain information that may be utilized in the
study either directly or for the purpose of comparison. Typical
information would include flood flow magnitude, flood heights,
high water marks· of historical floods and, starting water,
reference elevations, which mayor may not be available.

Fi~ld.S\1r"ex - The number and desirable locations of cross ....
sections are determined in this stage, followed by surveying in
the field. Cross-section data at the selected locations are thus
obtained and the elevation reference marks established.
Engineering judgment is of paramount importance in loating the
cross-sections for surveying. The number of cross"';sectioi'ls,
however, is in most cases dependent upon budget. It available.,
good topographic maps may be used to supplement 1;:~:e surveyed'
cross-sections, at least in the overbank area. .

Hydrologic Analysis - Various hydrologic method's are used,~:
for determining the flood plains. The u. S Water Resources"
Council's recommendation (BUlletin #17) has tradi tionally been'
followed for areas with gaged records. For ungaged areas, rain
fall-runoff models which utilize unit Hydrographs such as flEe-l ..
and TR-20 programs may be used. Other methods includeregibnal
frequency analysis, use of drainage area relationship between the
basin under study and a similar but gaged basin, and the r,ational,
formula for small areas. Sometimes the discharge computed at. tb,e.:,
most downstream point of the basin is reduced in the upst'te,ani'
direction' along the stream at discrete points to account for
reduction in drainage area, with the reduction being based upon
drainage area ratios or other factors.

HydraUlic Analysis - Computed flows are then translated. iritq
flood' profiles through step-backwater computa.tions in the str'eam

-' :..- -.....~ ~ ..~ .._.- -.
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channel, most commonly utilizing digital computer [programs like
HEC~,~.f ;'E:~31,or WSP2. Starting elevation is obtained from any _.:!.,..•.•.
downstr,eam ' control/structure or known stage-discharge _
relationship, if th¢ information is available. • :Sometimes the
comp~~ations start wi th normal depth, or wi th qr,i tical depth.
Mann:i;ng,.'s. "n" value is selected on the basis of ;he estimation
mad¢ in. the fielq and/or comparing the photograph$, if taken, of
the channel and valley sections in the office wi to the standard
and caiibrated photographs. In soem rare cases, where sufficient
historical flood marks are available and the flood'estimates are
known, reconstruction of the past flood and 4et:ermination of
Manning's "n'" value may be possible. Backwater .is computed for
var ious floOdS? and aLSo for the floodway. Flood i hazard factor s
are 'computed and zones determined •

. Preparation of Map,and Report - The information developed is
then presented in, the .'·s"tfandard format as specifed in the
Guideline.s,. and Specifications.. Usually the work maps are
prepared utilizing' the 'best" available topographic map and the
latest community map. One-hundred and five-hundr,ed year flood
boundaries are then plo1;ted on the map at the cross-sections.
Between cross-sections, the. boundaries are interpolated. The
fl~gdway is also similarly located on the map. Sound engineering
judgment is of $ignificant importance in interpolating the flood
way because of its sensitive nature. At a later state, the
information from.thebest available topographic work is tranf~er

red to ,the "would be~FI~" whose scales are usually' smaller.

THE dGULATIONS

A1I,Federal regulatory programs seem to consist of a set of
standar.ds.: or rules, by which the parties must interact and a
scheme' by which compliance with the rules can be encouraged or
mandated. The National Flood Insurance Program is no
excepti()o. A .descriPtion of the standards is al'{nopr iate. A
discussion:of :.the,.enJorcement of those standards will follow.

The; basicreg1,lla.tQry structures of the fl090 program are
found. at 44'C~F,.R.:§60.3 and are entitled, "Flood 'Plain Manage
ment Cr iter ia for Flood-Prone Areas." The regulat;ions apply to
all new <::0r.ftructio~ and su~stantia~ improvements to existing
structu~es., They lnclude, lnter alla ,that, .

1. No structure can be builtin the floodway that would
,~nc~ease.the ,height of the one-hundred year! flood by one
foot or more. The, ~loodway is that path witihin the flood
plain by "wh,ich ,the ,water from a flood floW,S out of the
re.gion. If .a, structure is built in the floodway it will not

'.·on1y be subjecfed to. greater danger, but also will block the
,,~ ·fJ.G.n?c:of water out,; of. the flood plain and th~reby increase

the height~t?~·which the water rises.

el
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2. All residential bUlltlings 'constructed in the floodplain .
must have their lowest floor , including the basement·, abO'v-e'~: .
the height of the one-hundred year flood level. ..

3. All non-residential buildings constructed in the flood
plain must be constructed with the lowest floor above ·the.:;~

one-hundred year flood 'level, or the structure must .oe (
designed so that all parts of the building below that'level';
will be floodproofed. '

4. If floodproofing is used, aregisteredp·rofessional·····
engineer must certify that the floodproofing measures are'
adequate to withstand' the expected. flood depths, ,press'ures·
and uplift forces.

5. All mobile homes within the flqodplain must. be' efevated
above theone-hundred year flood~' level in accordance'<with
detailed specifications including';;'appropr iat~ ... :anchori_I,'l9-
standards. . .- . .

The regulations also require that communi ties. review
subdivision proposals and other proposed new developrnent's wY1ere
no FIRM has yet been issued, to determine whether such proposed'
development will be "reasonably' safe' from. flooding. 1115. ThTs .
requirement mandates that the community "assure adequate drainage'
is provided to reduce exposure to flood hazards. . As will be
discussed later in this paper, it is 'this kind of language which
the Federal Government now suggests has created a contractual
duty between it and participating.communi ties.

In coastal high hazard areas known as ~elocity or "v-ZOnesfl,
communities must meet not only the aforementioned requirements,
but must also require that all new construction arid substarftial
improvements are,"
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,The. controlling f,deral law including . the Flood Disaster •
p,r~d~e.dt~i6:n:'~ct of 1973 and the Regulations,prolij'u,],.gated pursuant
t:6,:J:neAct;re~quire that enforcement of the floodplain management
pr:ovi:siona a.t'e to be undertaken by the various' :st~tes and local
partLcip,a'ting communities. This concept was' thesubj ect of a
m~jo-r'Taw sui titled by a number of individualS and communities
~fs;~weli'as the Se,ate of Missouri in 1918. The \'}r$uit, entitled

.Te-X'as,,'LandowJ1e~s,·,itishtS'Associati6n v • HarriS, .. '. challenged the
corist'itu:1:tonalit.y " of the 'Flood Program, claiming that
participation by corrinluni tes was act.ually mandat.ory rather than
volunt;a,r,y, ,,~~d ',' that the. Federal Government was unlawfully
intrliding' the'exclusive domain of the states and ,communities to

,cQritroland:reg'ulate '" the,tr 'land use • ' " .,

- ':~'ib.'~_Postti~nof 'the .Go~ernment was ,that as 16ng as states
aI}crCommlinitfes' "'receiv'e· 'the' Federal benefits bestowed as part of
tn;~F19<?:d ':1?r.og,raJ'(lf,~he_Gov.ernmentmay ,condi tionreeeipt of these
benefits 'cm:·teasdnabTe floodp~ain management enforcement
meas\.lresto, be . under-taken byt~eparticipating communities. The
FederalPiiStrict Court for the District of Columbia ruled in
favor of the Government and the "Court's decision was subsequently
upheld by the Circuit Court .of Appeals for t.he Distr ict of
Columbia and the United States Supreme Court.

'.~,~ , '.. . '_.- -

The Texas Landbwrie,r·$.case ha·s l:eft little- doubt that as long
as ,a· C9rnml1h!ty ',.::<:hO(),SeSto . pa:rticipate . in the National Flood ....
Insur.~nqePro9tall\; it will be "r,equired toadopt<~n,d enforce the ..
floqd, p1:~in managern.ent ,measures .' descr ibeo in the sect ion above.
Enfor-cerne'rit .primarily requires that each participating .communi ty
de'v~lopand monito.ra .••... permi t system to insure 'that all the
r~~u~'remeritsfoui1c;:1:~·'j.!'l •. section 60. 30f •the Flood . Program
Rt!.<jLq.ation.s,ar.~,--,met~."_'I',heintent of the Flood Act and the spirit
of~.tl1ef{e9i,Ila~lgh~"'~.ifpdJ:d·suggest that what the Federal Government
l."~a:J.-l.Jz[·' e~p.~C'~'¥f'cSf,·th.e local communities is a thorough policing
efJ!6fif _Ori-"tn-elr'p,~r,t:,wi thout the need for the Federal Government
t.6:;6eacti~ly·in'volveain the day-to-day local lanq use decision

,maRi'ng pbjoess. '. .

.'.' ,Tp~ .,keyqu~s~ion ,,is whether satisfactory enforcement is
, pr:leseritly takin9'·pl'g.c:e'under the e'xisting system and if not, why

'Ilot?: ':"Ori .anationwide. Scale, the most correct answer is probably
that-no -one re?i,lly.knows. '

<'::':L~' ~'<" ' , ;:--: i. ,._~c: :',.

0~?(, I;£fToodio$s c.laims data examination provides an indication.or..:·):f1~~:'; ade~.a:cY~'9J"'.coininuni ty-enforcement of flood plain
,regula~t16n's,'th~·i:e'S-1ilf-~,sambiguous. To be sure, over the last
f~.Cteai:s the nu-mberoL'losses has increased drama;tically. The
am6untoof damage 'p'e't, loss has steadily increasea:-. However, the
nurnb~r of policyholders insured by the National Flood In\~rance,
,~rogram has more ,than doubled in the last eight years and
fA~]i~t'ion' hasin:~de '.a, .~I"ltical impact on the dollar" amounts asso
cif'a"fed'" wIth ea:dh-'tlool:l;J.oss.
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Other evidence int::$'tlrt$:" of loss analysis is also

misleading. There haS not·:';1je~n.:'a: major hurricane to hit the
state of Louisiana since Bet:sy in 1966. Yet thro~gh. 19...1'J, 'a
total of 10,052 91aims~ere paid in the amount of$2a,,1$:Q~tO,6S_.J.•
Through December 31, 1980, a total of 38; 212 claimsw.erJfpa·~.q'..:at.·
a cost to the Government of over $201 million. Can this, rise be
attributed to an incqaase in the number of flqqd pchic'i'esal'rgL

inflation? ',' ,Shguld it .be attr Lbuted to the floodca~sing J;:~~nSf., ~~11)
the New Orleans, metropo,lftan area on .M~y ,3" 19.77' ,~nd
Apr il 12, 1980? Or, based on loss data here "wou14:,~t be 'app~q~
priate to quest~on ~hether enforcement of the·~-floo.,r ,ReguJ;ati:ens:·.~

is taking place?, , ., : " .

Another type of analysis ,Which reflects on the 'e~fo~:~~denient,
issue compares the location of floodlosseswith,the ;E':loo~rns1.~:r~:,
ance Rate Maps, to determine if the losses are occurring 'orlly in
the areas where they "should be occurt","ing'.'.Thiscan:be:: ,pccom...
pl i shed bycalcula t ins the masni1:;9d~ q];;"a, .l?aJ;'~tic..~,;J.a~r;.;e:v.:~ri~~<,(tli~:
hydrology indicating a fifty-¥,e,a,rflooq; --'~fQr ,,'exa:mple,Lram.9;
examining the maps to see if, areas are ,floo-cFimg"which' §p.oul:4:0n.*y ,,'
be prone toa muc,h greater occurrence. ,The '1;ew, a.t:temptsqy"F$,r1A:
at this type of analysis have ,,' revealed that ,flood water:s'h~Ye
affected areas that according to the ·'maps,. sqould ',not:.;'t;>e
affected. ':',: ;:

One could conclude'! 'that the flood waters are being diverted
into areas they shou:ld, not ,a.nd poor ~f:looil.man~gement or:c'eq,J;orce
ment is the cause~" On the other:: hand, i1:"'maY::~eTV~$u'gg~$ti:hat

the flood maps are' simply not accgrate ." -
"

Other att~mpts by FEMAi:9,accurately mbn~t(n:: 9Qmmunit:.y'\~1<:><idJ,
plain ~a?agement.a~ea~mit~edlyinsufficientgiv~rothe.n.um~~r Oft':
communItIes partIcIpatIng In the FloodProgr am,~ ).' Ev~,rY.:,Y~ctf:t

each of FEMA' s ten Regional Offices conduG1:s :~v:~J.u~1;'~On$:ili':S1?~~
eific communities to ascertain ordinancec<~QIll:p+lqpg~t',tr;~'ba~i:~
for variances which, have been granted ;'~n~rQth~,,t;::~~,n~eds:!tq~
technical assistance., But a FEMA official 1,p;:::;p,he.. pe'f},1;on, ~:e;K,~Sp

Regional Office stated that if all ,they' "_<:iidw~s ::.Qc;md,uct:
evaluations such as this, it would still take" ten y~q;.~§:,::ti-9 V,!~tt;'::
each of the participating communities. '" '

.") e. "-

It is a fair statement that after :the"inttial adopfio~:~9~
the flood plain management ordinances whi.ch" ·~re a dondi tiori'
precedent to participation in the Flood Progri:un,mq$t conimunit~,~s
can feel rather secure that the Federal Governmeh't will no't be
looking over their shoulders, monitor,ingth~ir ~an,d use
decisions. It may well be that a la,rge;number ,~t"pa~ftic~p.~:ting:

communities have accomplished n6thingtnQ~retha.n"$.~fe'ctu,~ted;):the.:

paperwork necessary to: get into the pr,ogrartit.WJth 'littl~. r~gar;9,
for the actual enforcement required by the; o'J{dinances they'havEiT
prepared.' " - :" " ' ',' ""';':',';

This is by no means a suggestion that' aili~()'r ,,' .e:ven m6~,t::o,(~
", . . '" . '. ..', .., .....-- ... ,"

the communities which are a part of the, Flood· ,Program have: ..been
.... ~: ~ :'; --~-. '. 't " ,,::':;::\:',.< ::' v'~",
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le-s,s tJ;iatlaltruistic in their f1.oQd mitigation ,meCisu,res or have
;erii~~r~;q:iaGovernment program under false pretenses. Just the A
~~e, i~t ,~ust be noted that in many conununitd,.Eis the flood plain ,.
~SSQ ipervaslve that str iet eomplia.nce with 'tb~·Flood Program's
Reg1,ll·a,tiqns takes a back seat to thecompe.ting; developmental
in·be rest: s •

It is ,nO;t the scope of this papEu· to imake judgments
re.g,ar..ding the appropriateness 9f stton9 floodplain management
J:!;nfOrcelllent whereb~a.vy developmenta:J,. demands exist. However , an
o;p;Ser.vat~on ·from !:tteviewpointof the 90vernmenton this issue is
probably relevant.

Al+ too Often afteF a major flood event has occurred, there
appea·,rs inf<>rmatiortf·toin loCill ',91 ti zeI)$ "the med iea , attorneys who
ar:efLliiig, law s~j.tS,private insurancecOmp:a.·~ies, var ious
govern,mentalagen~i.es aniUpther sources, suggesting that but ,for
the~¢tions or inaction$of a community in regulating flood plain
develOpment ,:th~'f);.$o:di.n9 wOuld not have occurred or at least,
would not havia ,)peen soprevaient,.

Totne extent that: tbi,g information proves true, it becomes
apparent that many h.~ven9t taken enforcement of the floodplain
management ordinances $eriously, hoping to beat the odds of an
eventual disast,et • Beside , the rationale may 9,0, because our
community is "p.a.tti<;:ipating'i i.n the Fioco Pr.ogtal'il~ our citizens
will been:tit3..~d-t.b FeCie,t:a1 flood Itl'Surance (md ·Federal disaster
assl·g,tanceshouldthat 1JlO~yeat flood occur •

P;ursuatftti? Fe:Ge·ta1. law, COinmuni. ties wh'ichf-all to adopt or
enforce them~ndatory flood plain management R.gulations a 2Isubj.e9t to suspension of eligibility from the FlOOd Program.
Oft:'el1 'a conununi:t::'y ma,kes the deCisIon that after w.eigning the
F.e.d~rat bene,fit$ .ef. pa'rticipatio,n (Fede1:al. f:J,.ood insurance,
~li-gibil"i·t:y f':0~ f-e~~f'al di.sa·ster assistance and other Federal
firflan9La..l~:s:s~st~n<:~ fot structures in the floodpl.ainc

) versus
the 'requirements i4.nposed by participation, it wol.d rather forego
in¥-01.v~ment and -chooses :1'1ot to adopt the o~dinance$. 'These com
mu-nit.ie-sar~gummaEily"'Su-s;pended"from participating.

Howevet:, a.,sa pos$ible testament to the difficulties of
mon'ibo-ring enforcement 'Over the twelve years :of the Flood
:Prbgtatn, nocotnmunit¥ has ever been suspended ft.qmeligibility
for' 'f·ailuretoenforce the required flood' plain management ordin
at)-c~s.A:gain, it may be difficult to catch. a non-compliant
community before a major flood occurs. But, wi.th a history where
not one' of the 17, 091patticdpating communities has ever been
sl1s pendeG f0t:~:a-i1.ing ·tq·enforce ,and where there' is strong evi
de'nce ·tha·tsomeeommur-l'l.ti·es have not 'been enforcing their
ordin~n~es, li;ttleean be made of :the dete·rtent effect the
suspension procedure has provided.

It. toOk :theipo'tent-!al ·c:utoffof Federa~f\tnans~al as~istance
found ln the 1~73 Flqod Dlsaster Protectlon 1\.ot· to lncrease
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par ticipat-ion ';' in"the Flood Progr'am from 2,856 communit>ies\to the",
present 17,091.,;;" These additional'14,000 plus communitfes'adoPte:'d~:,
the mandCit;ory ordinances I'.equired ,by the Act, ,i;and'"tJfei:
Regulations .,It appears,,;thollgh,' that the mere threat" of suspen....;)
sion from the prog:t:',am has no,t been sufficient in the;.Gover'nntent's>'·
opinion to ensure enforcement of the mandatory ordinances.

The Gov;ernment is:''ib~9inning topursuec:,the ag'e old legal
doctrine. of sllbrogati9n 'as"<a,prospective ;tool,in~,deterrence't':,:t:o
effectuate,;, sound flood plain Itlanagement. :", ,,' .

SUBROGATION

An entire thesis couid"p.~ wr ij:ten 9n "t'!i'Ei;'doctr ine,of 'subr:9"';-"
gation • Yet, the;theory,:behind the·dq~trine:i,,~quite simple As",.
stated in Blac,k~·s·"~:J:,aw Dictionaryr, subroga·t';'i,on ~·:i s ~" {:~'>'::':'" ..:~...~' ,}' ~.:~. X

, . ~.. . - .'~

"A legal '. f ict<ionthT.oU,~;h which.~; pe.r~'o~:~1}O ,':: not,o.as "a
volunteer or in his own wrong ,~pays t}:}e::-: d.ebt.of::'
another, is substituted to all rights and remedies of
the other, and t~3 debt;tls:t:reateQ: as., stilL existing."
for his benefit. ". " . ',;'

Put into an' insuranceco'l')text,'i t is~g;~eraliy agreed. "'thl~{
once fUll paym~'nt:;:, is. mad,e by an il1sl,lrer'i ,that in:?urer i as
subrogee! gains all {,·the, rights ,.held:' by."~the,,r; insu,r.ed ·t;b'~recover

that payment from a responsible third party,.; SomecommeI'ltators
have gone so far as to suggest that the right' of subrogation
ar is:s at tl':r4 time tpe coritract:ls, made between' t!le dnsured;' and
the lnsurer •... ,.: " ":.' . i.,- ,. . ",".:"', ,.

...'... <, • ~..,"~: ,.,. ,; ::~ .•-:.,. ,:'::1,

A common. example ,of subrogation in" an in!Sutance:con1:'~x.t~,~
would be as follows: "X'! ,is insured by ,insurance.coJl\:pany~"Y"f~,I;';/",

, ..." . .. . . '.' ,,~ ~..... '". . -'-'. . ..'.... ".",.

damage· caused to his autgmobile.', "X" "whfle,,9,r-!vi:n:g, jS,;.;:;truc,k",,,,,
by "z" who c,auses $1,000.• 00 damage to "X~s~' q~r.·::;:"C:ompany l'Y,!',;,,)
having a duty, to pay' and once having paid "X''-;;~;\9J,000,.;00;: fc;;;hi1:l.:;
damage becQmes subrogated to the rights 9fIXn.,c,';Comp:any}~y" may~

then exercise its rights" in subroga.t~on:'c,aga~~.stt'!\Z"" .:the;,
responsible party." . .

· ..• j.

.-> ._,' ~ .'. '.' ~ , ..~":;:" ,~'.~ ,,-. ~'(:. ,~ ~c::

,"In the event of·. ~ny payme,nt under'~t.his; pol~cy,,'

Insurer shall bE' ,su'brogated 'to all the: Insure.d's r igh.t
of recovery therefor against any party,., and, the Insurer,
may require from the Insured an' ass ignrriel)t of ali '
rights of recovery against any party for loss to t'he
extent that: payment therefor .is made by the Insurer.,":

·:;f· ,,: ..~ ;:~ ~~ s<, .
Most, if:not all first party propert'Y~. ~nsuJ:'~ncepolic.i~s

have a standard subrogation" clause i,ncluded therein. '; The
Standard Flood Insurance,: Policy (SFIP) issued by'the Fed,e'ral
Government to the 1.9 million insureds,. is rio e'x9.eption.Tpe,.
clause states,,,
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}{1i:;~lti..1:e'as it may $ee1n·':Cc~:Li.t~. $Ubr~'':tri~;;;C;lause has
ptewi~e<il the ·Federal. Governmet'lt.,?-:~d:<Fmac: ill" .. ~~log.g;~ar.,· with a
tr'otr.elb'ut workab'leapproachtt.>flQoaplaLnmanaginnent,. The key

,.I'~"-., _ j"... ,,,-s~< .., "~"",;,,-!.r_;;"_~~'.,'-"-":,' ,"' , " .'., _' ••.. '. ' , .' _ _ I _, ' ," •

to- ,tnt<'en't~l1""e' 'schemelles' l·n·th;(if:twli\be,rs,: ":';":, ,,'1t' Ii!",
:~-f :t;. ".;~;:; ,.~:':';",';<:'.,.~ H,f'<·':c'·'.. ..·.;{:L:. ~.,.~~"i': '. ""~:'>'L,;'"
;,'.': •. w:$t'art"'f'~Wi~', tti-te' .~¢t .'?thia't',~'aa.l···'~l"';~··1Iti·l::li'~n·:JF100(i. progr am

;ptitt:¢:y··'''"fl0:I:ders:.. ·:ti'a<;e' ehe.:sf~Tne i'$ta·aftt::dJv;FaQo' ;.,t~tC!nce ,POlicy.
:Coh~ti~u'enct~y.~•. ·~t:l:a;fe.::cotft:t astuall¥,.,tbQ~~1!)d.';kby :~:1?b~:,,$"l!!~ ~ubr09at ion
ptovi$i'otl';·:;"What',,€·ne :·p't'ovi'slo'n:.:1;,n ;1tm!'·:PlZ>i.dfcy' #~~i i!~ f'9r the
;(!;~~~~~~~" ,.'~~c:t.",~~i:,l"Pa,¥.lneR'th;~sbeen made O-n~~loodloss, to
ttt!o~;"·~J.::tls~-'~~:"Jfr~Yil/".'tb~·:,,"-';~$)e".o,n..,if:~ .ne~~~-,,~~;w1N.:P,b.t caused,
c9n.tr;'bIl~~~<>,"'or~)~~-tit;~:lJate'a,·,'t,l'~f}'~amag~ ~Y"flQQ~ ;,; ,,.'

~:~.G~:;~'··~'f~j~~~~~~:1;j~;~'6~d ....·:s··~~.~~~,' ··:~:h;·,. QPpor~'~~~~.'.·~,~o .:. pursue
'Stibrb~~1:toh~o?1&:n01t-:':a:-1<':1s~.•··. ;:.~~t ,exampl~·#;··a,;::st'tOI)9;,sO'ast-~'tl storm

SU.!".·.~'··.9·..·..·~·.~.L~.r;~~.~,~..•~.•..~.~n.9.
s

".:~.· ..1_l!>.•.'~~.'.r~.:~;.:'!'.(~~.•...,:-;p.;ro.v fd'e.~••, 11.·~tltJ;'~ •. Q,p.,BPt\:~.'JOl.:.",lli ty . to hold. a..~;f5'ni~~ .. ';s~e.spOh~blt~';''ftG:tI~aV¥;:A:ra ins ;.;<r;raus'1itl;9 ,.~~~1J.ood ..s,w~illen

t ti;,q.l!~·:·;"to· ~::;<15ve ~<:)p Y~'~~$~" ••n:ks fCC ·'an:tA· i nundate't~Tif lQOd.lP1a in"
llkew;i·$e.,su:ggest·s l·ittle subrog.ationpo.ss"ibili ty.! ':.

" .sti:~ ;'a ";:~rtia!:tw~n~:r,;>su'br:Qg.a:t.i 't>'tro'ft<etlL '>may ·.:bepu~ sued, ye t
s-±;;t,·lJ.., :'¢.~atifij;~if1'o:i~~p.:a-tt'~nttl~~u$ ,,~to _nag"e'.·de'v'~WP!llent .in t,he
f,'+~~ ,<,.' ((ttfb.te'::f:s~ri&Jt;:;;.::,tA ~f'~y;p,i~a?J:e~s:e,;";d.s:';:wh.e,:t;~ h.e~vy r a1ns'·
h~v-e~'< .:\ft.r:ea ;;!fW'a~Q~tOticfida ;-smalt:j.t:rs.u,bdfYll$d~~'tl ..~~; Normal.ly.the
wa1:e~,!'tbJilq(ber"idt~i'tle~rrfbY";r~-,,;sntaTl.;:cre,e~':J":9-:t ..~,.1iP~s Eart:iculax
q;~YI.. 'a:~·d)aa,.(~iftt~afice '~($tew <:b:as /.eareJ;,eS$i)iy' ::c:l'\t1n.~~('two.' ·loads 0'£
as"prra,l€,o"-r'ri to't"£l$"e',;-i:'~'t!~..f{V{~ thU$S. =erp't'l"afJ; :a,'li3.~i,n9;~ e,f ;ect.,y- The
resultin9 flood EiamageSthreehbmes, 'eaQh',m$Ur:,~d;:iPY ·tq~~:;J?~deral
qp;yet'\lmen't. .()h¢'ethe,G()ver'nmel1t has paidth~bqnttt:owners, i tmay
b.,:rjih9;'~'~~~')~1~i$1?Y::'ae't'ion ·,tl;Jai'liSct;',·, .the''I.:-patty: .•'"J;~n'l:t~p+e for the
n(~~n~~~J'ie.~.:tir~'!f~j1("f~~~iviti e~...;~!;~~,,£~£y:e,r ,,\~t:h.e:~,;,:m9rre'y.. :~i t has pa i d
tlte''1'fotiteovtne r"'S··•.:;;' ~.,.' ,,:::-' "';', .-.. Y :: .;.:r-.:.,.... ,: .,.
'~-.'-.'~~:>·:':::;r~;::.,::::'~'- .... ' ,- ..:':: ,,;.. " .'C. .... .;'" '.

'.. "~; iTh~'~:~xa.tn~1$:r~5'8Y~"~.u9qests',f:'f~f,,ye.our~~;i~· t.ba t:.iJ.he m~ i ntenance
¢.~~~:·'!ai~.:·,~fJ;,'~~lf~~'~~~~r:'~!ti':':some'o~'t' .'way:'b~a.ch~d.".ftd utY',.*l· :h;a.~, ,to
t'·EraS"'6'rt:~q;1,,~<:'-'~dt~~"1':~r:c1::~.;":homeowner,I,'s ·;p.rl:>.p~r~ti:¥.'·· ,,···Ev.en· .. so, . an
isolat~d;fif¢i:f'Cfefi'1£·;~~r,>;·tt1f)j:stfollowed by'a "re~p.:ye.r'ya9t~on on'tbe
:e:~J;,-;t {,~+.;},;-t?e,i~::r!=S~~r:.f~~vernment will beunl,j,ke1;,Y to create a
~r'<1Uri~io[e.1J.-·~'<",eh~hu%':J;a·S'1llf_o.r)tou:gJ:ter .U~ ;'P-W'ft. ·marragernent •
ttQf~:;~ittlJ.a~;f:dWuMit,y-F:f!ael,'~~nlpe-rle(l'.··.·Ufi:der-:,. tb-e.$~ ;~~ot:s to tclk.e ... ,'13,
6f9'~r'2'lc>dW~:a:t !~~~ ~t'd?01'i';'60 •.3;'enforC!E!lneo.t'iporocedu.i;'es,.· .. " ,., ,
·:Cb:J':;<;"::_':"·f.'I'J~::':~£,,:,t:'·c.· ...( . ;,." . ::, :::.: ..":..•. :. .. .. ' .
.~,' )~"":;g8~~'ver';/cIl\b~' 'ec:>nBnl:ihi tH~s::'cari'nb't :a-ffbrd' tp:..;be ,hetd :i:espon~
~~- ""':W'-~,"i_~';"j"" ,"! ,'"':"'_'.~'_''''''~'~'_~. -'-'_'< ,_ ..' ._, _ ..""." ,_,_ .. .. .. _ ' ...'_" _. ",' .~_ • . ... __ . ~.,-',

s~,~1.~:··";fo(·.:c:l.';'huge.:'flbod·:lossWher,ethey havej for··~,~aIllple, allowed
S.C.9t~s'~~;t5{;hOrri~15:!;~Oblii~lt:f)elowtheBase FloO'd ~lev"c!rti9n -and., ,the
F~ije(:aT~'Govei:ih1fteirt':fiff6ltS~gi:t-. . 'Nor ,do 1ll.ost: ;deveilppers or th~..i,.i
h1>'cr.t610~;t<::'·~'iig;t1feeif'S.'wan't·;:"toL:hc(;qfe'::t:o :defenQ?it;,:€\uJ1;a'lleging. th'at
in .d;(:ls,tgningtbe.i.r dev-elopm:ent as ,th~:yhave"ext.raordinaryrunoff
lila.'s" ..c~~:P:"t~c;1.?1,~190(Hngcbnai tion ina,na'ifj:acent.atea,. .

.. ', ~""$",,,~,.~f;.. t:.,!·,.··:~~:{< ;";' . ':':: .':. " "
,,'.,. ;·:'A~::s·tated;':~~tl.i~t,"",'the keynti'S ,in';:the ,nl4:!ll'~.r;;~"or, putmo.ra

,$'u;6Q'r'n~jtl+:/;i'·;int1it;';~fi~and.scope of:-).pot:'e:nt~,.li:al{fli ..t;y • As;the
.~~:~,~htla+:~ '(dr.:· ,'jY'iab-1:1JftiY'.'·'grows . Cihtt t1:m·.;e.-e'r(1:'a·iJr.t'¥,:,_O:~:· '" recoveJ;:y
·ate·t'Ybn·x'by,"tHe'Go~bl1men't;,·.fncrce;ase:s.,a';s't'rong @:~~r~!1t,.~xist;s,fp,r

...:;'·t··~~/}~ :~,~~,~ :.~:;.: .·:-_!.f~;'~ :':,'.<::';:. i \," "c,'~~~·
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those whO,lwo~l(j,;~'n~t enthus1as.fically, enforce and compJg"" witJ1.. the
flood p+.ain management R~9'll'ati'Ons.- ".~ ... ' ,. .,.

'~"'~_':~;" " ,. ~h' ~., t
:<......... _ __ ",. '" .... :~. ___t _ -, ::.. _ ":.: :•.•• ,~ - ~ ,,"~.'- "~~:,<;~:,:" ,~,:... j.,~, "~: -_~ .. i ~:'~""~"""~:::f'

. To put th~s matter l~te~-p.e:rspec1;ive"tt i~",appr2J?~,+at§h,:.tO.,:
exam~ne.th,e recent law SUitS flledby the Federal Government in'
the New 2~rlea~'ls ~et,r.opo¥i.t.~nJ·area:6·;:·~asJsi:~i:c()r $~:3 .mi~l\!,C)~ in
damages.. ...Becaus-e.. thlS. wtir,a'e:r,;~~~e~FJ.oyeQ at·tpe .tlme,lPy FEMA,~

and. par~icipat,ed''''in:.~t'hEf'prQarati:orr-;:of '·i;;be\.:su~t.~.,,.this· ql~~~!~\i,9"ri~~~
shall be' I1miB-ed·' to 1those-:f~.ts w.hich',ar-etnot ,p.J;iv.,iJe,ged. i ".",:' "

.. • ",-,,"";, ~,:: ':C.;,~. ":,, ~.";£;':. \::,·7,,,,:.;-.:;r..~::""!:2.)-' ;;';:.,,;:;::,-e,;\('I':' .;ii;;;~':,~~,"-r\·'tt::
The suits. nanr~d',:a. total:;~~<Qt.:·~'Or.~y.~fif{e·p1e~~p.Q~T1tSf·,!rict~~,i:"n~..

the state of LouisTanaitwo·;par;t$h~s;,;·,.(qQ-Up.:t;;ie~l,,a'" :p.AAlb~+ ...of..'"
levee '. distr icts, drainage distr icts, de\'elopers," lnsur~ri¢e
companles·'anden:glnee,rs. ,~,,'1'he facts~,alieged ~hat: .coBYl:ary to- the
al?Plicab~e";~Federall't'R~gU,]-at:i:ons":,;Piirti;,(;:ula,rlyt'Qo·s·f·· fOl.llld,. in,:
S'ection 60.3j;>ur·suan·t t"o,';.fiood :,l?lain!4llan~g.eme-l}:tf ~h~~~'ri~.he$ 'of'
J e f f eison' an~' St. '.g;e:tna:r:d !':allowe~',~o r: neg&\;icg..eP.t.].,Y':;,;ic;PPt'9~.v~4:;.::n~.w; ~
constructionor'subst'antial ·impro.vemen1!~b~];Qw'~ll~":J...~yel·J:~l'~t;l1~."
lOO-yearflood.':";;tj:',::,,. .""'~"~.: .. , '., . ...... ;,:

The Gove'rnment\,;,also"'C'ontends!,:"phqt drainage cana1;.swe~enot

properly .·cIeaned '. of'''d,ebris, ¥· .. th~t) :~umR~::.; ..~:t:a~~o~~~re n0l:.e
operat ional·'~'.tnat .dave lQpmentSf,~w,,~t:e,JapP,T:-+>.vji(rj"{n~r,e,~ho "pr'pvi s'i.Qns~
wer¢. ,'inade to. ~.sstire .·tha:t~adj acetltare~.s>:,\tOUld'l}(;)~":b~,:,,:~~Y.~FS.#~;¥
affected ;'by,orunoff', :;t:hat:'",·adequat~·('dr.~unag~'J,·w<lS".::~q!;,·pI:oV'f,ded.,,~n.

neWly": apprC?ved'~s;.ubdivLSt·on.sap.d<.,that.f;:d~ve-1.0Pxne,~t".·j:.qok,:,.pl~<:e "in'
areas .~pe{~'Wt~e c6'nrltiuniti~s'F"by '±heLr .' oWTh:e,n,!iI}.e~.rs,~ ,~:er~( ;Ol~t
that f'1oo(jilngwo'ClldJ occur':'.. ': . ;:>;>:'.". ;ri'

. ".:.j.: .~. ; .:~(t:.\.,::.~:~~.~:_~,. _<~.~~..' _... : ,~'~';.~;;_ " -:>r:·~7!::~'~\..;,-:·~· Oi,·,~·\ !t::"~~":::':;,,_t:- .. -:~'T." ,.";.~_,:',t.·j:'~·'~';'-fr~,:.:~·-,_ ... , :~~

The . legaJ:~,:itlH~otie&'~ under:'::which·,t-~e·,Gov,e;_nmel1J;.,o: arg.~es; it
should prevail: i-ncluoe ,<:.A:rrt:er-.,alie'i"; neglJ9~n~e~~;"Rr·~~J:t.qf·
contract. Thene9ligence theory is rather obvious",,- ~:t:.)sHg<.J,e,sJ:;s
that .. the failure to maintain the drainage system, the improper
alteratiori··o£··tbesystem,'the.reare~es-spl~c~m~nt.e~nd..·,,4e$ign o·f
s ubd-iv~~tons;!;.and '. the..'eans:t't':uctit>p,. Q'f,··hu i;~+':.din9·~; t~,~9~~.. ~h~f, ,ley~,l
Of, thelOO-year f19~d;!~";fcoptrar-y,to t~v~ en~tQ.~l:"ce!Jlep:tv~~-oV\J.,s.l,on~of
tne' Federal Regulations)!: all amounted to·;negli·gerit~·..'act-:-.is1rtY.:.,·~· .
./.,.. :~~:.,~,,:,~:_~.; . ';> ·~.·~-·:;t ,...... "-!:. ·:~·~~··.c". _..~. "...__ :.":'.).'1 ..,.... '~,:.~ ..~ ...~.'.~'~;"~"';; ..:'::~~,.~,:'~' '~.': •...~; .. :

. "', ''I'he confr~ctj bl1eor:yes-sentiaJ.1Y4~:;:,"9.~.~~-Q-:l-)'ow.s.. "::i~]:len. '~t;h~
Pari s'hesen~ere:a"in:to<'the;,;:~l?o~~~og+;:~,'~·th.ey ..,~S~~MM~:.;'~o: ugq~t:,take
the enforcement r·esponsrr:I::n:.l1:tle!;t Ima,ru3a.J:~<3>:!.~.i; the.{; ,E'e<?eral
Regulations... In return, the Government provided flood < insurance,
disaster ass'istanc~'and:~-a'll:.. tbe ; o·thec·",. federaL.financial
assi~tance,·a communI ty 'is eligible for.o!1ce'''i:t:;:be:.¢9me·:(~~.art~c~..
ipant in the ,:'~lood Program.' By"faili1l9 :to <en~orceJ:heirfroo<1,
I:?·~.a:'in managemeat';Qrd inances,.-. the Goyer:n~_~~t".a\~gesjthat~J:)e,
agreement or:' "contract":.was breachedbY,f"t:)1e, p~~,~'icip,a't,iI;l9,'c<?rnmu:-
ni ties'. \' .. ;.' ,: ". j. , ....;: .;' • '."" ., •..• ' . " .•• - ;< .....' .~,., ..,.; .",' ..,<. .

.~ ~'.";~;t...~ ~<..: .<1~' '; ' •• ",;~ , ~ ;,i

'·'~:-t-"/,,(~~..~ .. ,r"~, ···t_·:. .. .--'" .~:·f·.·"':'; ".'..~': . ',~':~-;<.:':"·::f. '::,':.: "':'" ~':',~"":~'-":".~" '>"'''~'
Naturally, a suit of this magnitude is notrepresentative'o£

€he . sUbrogatlon:~'ctions the, Governtnen.t --:is l-ikely.. to. br,ing .inth~
fu tu'Fe • It).g: iiiu~rat~i:veSO:f th'e, fact, .h"Qw~vfir'j 'that,-wh~'i"e .,th~
Governmenif b'eliE~qes';"a" third,· pa'rty" is·respons.iQl'e· fO:r.,: c~fu$:10-9:,~~9:.(

'aggr'avating'"ca:-' -flO-cd tn: whi.chit,:W&:s ,C~,l+~d';~llpori~-~o"~xpehd.J.i'r.ge
sums of money, no case is too big to pursue. . ". " ' ,
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£" ,*;~~ti @'.~,f~~~ 'iqf ,tl)e m~1=~e ,,~i:Jti~C';,<?f'iL~.pese .:,two.:t +a~ -:' ~,,:,,its was
~n;ag9~~ ~n9 b.y alJ. aocounts. Wi thln days. after .,~~,:,~ults were .'!.'.
~i.J.~Q, n.w§p~pQJ;'1 n~tiQnwide, including TheWalJ,.St;:eet JQu;:nal

il\¢i.;;;'n,.!i£~.,~a~CO~~Nt~i~.~i~n, .r.,~n..,;1".~,Q.eta.,~.·+'\~. ,d ~~.p.,J;,i.;e.•..,~ .•. ··tR~. ~.ir..ibi.~~ thoe
Qq.y'r~.nH~~ ~,,7'#!'~f~~,}", to~ ..· :r~G0:v.,e;r: ~l:ts,t;lo.oa~" :~~¥tne.~ts where
@QfIllP.~p4t;\$~··,~~~t,eC}~d,iy~ ~.,id· .;'J~~ ~n,~~;~ce: tb~i.r,-. £.lqpd ~ ,pJ.ai,n
m'-p'~ge.m't1t:~ :OJd·,1.,t1~p:ye~~; \ ,:rhe Jtt~.l~r:, q~?~;a" .N.eb~,ats:.k~.;~:'l~~er:,.. 'l'~e
~,?,~14n.rlaJ.S.:f\: t~rJir:,:-:trq~ft.:t'( "P~9' h.~a9~+1\~~; ~ta.:tJ.l1g.(!f::~,F~9filt~~ SUlt
$1.gna!$Open'in<J of R$agan Anta-Fraud Battle. "A:t.t.hough fraud was
n9J~J alli.g,~\~.O .tl\.~.L*~'fLsuitsr:"is~:R~am,~~~~~r .;~~t; ~_O-r tp~;;:~:i~st
t;f.J1l."up May" tM\9~',~~', tH~Jce.:t¥t F~~.ral. ~Y;"F~.n;~~s,~l.0M~~¥-:·~"-7-~
~;~<69li\~ti ,··t9:f p~P!\l9~e~' ,~qun9, ,;~~g~ p.:J.a~~ :,,~~geIl!till·l.t, .a~, .l?enallze ~
thQ~,<t ~h~ ~~iJz.~d "t;Q .,~~u,,~.t:e~l~"~'!im:f:9:Fc~~r :;:: 1 '. " <. • \1:" .•':.'~,~.
* ,'~ :;~ ~~'? ~ ;~,~ tf~ \.;, ':}{" \\ '~'~' ~: .~~ t _~- ,'.' -;. \~) ,lo'. \', ,J't~ ~~--,'E<~'; _.~~ '1 :,." ~.> _... __ -~~ J f ,~.-", ":, t' . • ,

-,:'~'~}JIJ,¢~~. t;,~e11~a~, .'.$:i;9n:d;p~;; s~~~,,·we.r~j: h!7vi.:A9.>:a,n·~ ~ff~~t. i.n;
p:t:omO'\;l.ng enforc:ement came not f,rom the medlabut trom other
p;~,!;i'i,j~!~9.;~~o.!-l,iu~e,..;; .·,~9r~~;ee,k?- ~~~~ '1;h.e .:~a~r .$uits were
f!i..i,.(h¥,~.¥,'~"i.n~Uv~CijlJ.~S,+,ft'O.m'~S:'i?MUn~.ti~>s.;~ll·,.()~r "J:be qpun.try
w,~e.~"t?o~l~1.n".,.,~E~,..J:;-ei In<;tui,,i:e- :i,;~::rthei..;" comm~r;i..t¥ ..:'1.aa :!'.und-er
t!\Y~nt9a~;\Q~~an9~ ~J;1fM: s~t ;,~f .:fa~'~OBXe,,!:>e ,nee~~sary·to .-bring.
~,,§;i,~~lq,~ ~:t~~n; i~;-,t1;1.e4r ,ar.~a" i.' ", ',i e.£< ,~."A '1.:L~'E:- ',;. . .

~ ,'i,','-:8' ,'0, ..i ': :;.}~ .;, .~; , ~~ J:~ :.:: '"'' ..,..~ ':~" .:"~. ~'. -~ <,~. '\' , " , ~~ ~.. 1'" ;

The l.o.ng term.~ffeQi;s these suits and other' subrogation
Cil~i..9Jl~~:·')~~.:\;l b,v~:~j.~!",pt9rnot:~:n,9,'~~e d~~,f.t?rce,m.e.nt R£. T,f lood: plain
ma.n~~~~~(,·b~,",~~rt;l~,~p~t;:t:ng" ~9~u,ni~il!~~ }s:,,' '.till' ,. somewhat
u;n-@~~,a.r~ ',,?:~~<;l\ \,~Q,J..Q"" d~P.,!,~~~n':,~JH!~"-o,u.~: ot.::tl!4s .fi)',:$t major,,:
$Y-brP.9~j;~,n,;'lQ~~ ~~; t@~;,.~ew..rO~'~iln~~i!;~a. r; ~.: :"'3< ::.'

yi~;~~~l~~~~:~~~~'~':~*,~:j;ttJr.;-':~~if •
t;:a~e~.. Ftlrth,$('yet, how man,yeommunities coulda~fo(d to' lose a
.~Q,ll~:,~~\f ,;' ~:liili~;,:$ ~ali,l~~:" 'tOt' :~tlle, ~ 9fke~,,:fiJ...~Cl:: i ..q::;;ol.lis.i.ana "; The
~~~pt~J;§:Z~h~~?9.,;;tpat 1;1].~S$'9<?'!,s~,<:1~.r;~tiq.~;il.lon,.~\-li~l .encour.ag~,.

~l'~,~,I'fl~J,t "R~:;I,\Q1~i f)!"~~,"~l'!gest~".;,t.h~~~o,r.:4:i.~rJ.l¥ ::m,C!~" nC>t.~ b:~ ~~Lveri
cM'at-t;-ell\.t:i,t'ltR~,~h~v.;;:<i«t:$A.r:'.e,~"r'·~·,;-:'·~ . :.~' '" . ..., "~-4;."""~";;,.,,; ,,,. ~ ""~"t..._."'~~_--'_"'~-~ ' .r/ ,:;.,~ _;~~ _.,'> .'"1:: ,,.;... _; ..«~,,,: "'. 'It ._ ."- ~.,.. _',",,_ _,~ ,_.~

~. ;2';, .~ t-~:G!':;;;(:::; ~ ~ "\ ~:: .:t·r,~;;,. :;.' '~~ ;:-~~ ::;.~·::i:.:~ "-" ::':f:~ -:: :~::'_,.: l<~:; ",.:.•r;- ~.~: "~~ ::\ .' "';'; ~ .~ ,;; :.~. ,...::; ~

,,0'~.Jt~I.n::;.,m~:: ~~.f'~,;j:~~ ;po~~j.al e..f,(e~S:s oRJ:loop;<.J?la,in.. manag~en-t
$'p;p,g~r~u~n5£:'~'t"J;"i:At., i;-$;:;,o3 no-m~al\s a .;:l?an~a",,~I:t ~s .. eitrerq,el¥
c~$e:t"y,<t..a,~,ei"~~~\~~,,;:t,~,"~n.~e:stigat& a~f[ br"J~';"~'~W)r8~a~~';
aGt~el\" Ye:ar-aof 11etle: Qr .OQi ~Etq~p~gE!m~~,;,:~puj4r,.:';t!~e .P~~E;
q:urUlg t;he; penQ.~,y of a law' SUlt.. The pol~tl.cal.,p'ressU're not to
Qr~I:\g' Cl su.i.,tar:~eno;(m.ous: whtc.:h raises the spec-tia,r of unequ.al
el"l:eQr'~ment: b¥ the Feder:aJ;7:G~~:tnm:ent. Am,d finally, a
s:ubt,ogat,icm action by its de'Fini1:=i6I'l suggeststh,a,t. a flood has
~A,e.@,;r;7qam:~1e;Kis:ted;;.:::t:)1~ Gove-rnm~ntwas: CCll~;upon~ t'o paif
a~:' ~";:'~h~~~ ,:.:~~r;;~~ ::i:B$~'r:~S~l1~ilo:.le ,,:." he_-e~r~~" .s~bJi~g-a~~
~~;II'iJr~t. di.J..,Q;~·N')~ K::1li.:'3 ::: .:rJi:"~';'; " ::.. .L~' :; _.', ;~.. , "', ," - ....

::rhe .~~l.l.~;~~,~1;t~:~ga~iq.n.aS,t;i:qrts; ..Ll!1var ~@bl~r., JP::vHl~,a clogged
qu.:t.V;~lZ;t," att:7},;1~;J;j,l!c:~.ej~ShQ,o~·.;,whq :.:l'1~r:'1~l1;at~9'e:d;,t'Jle:::9ilt~¢i;;Orl:-~.qf hd:s



stOt'm d:ti1n~'o+ .)~j <:bns~.ru<1t:-:lcm;r~~~ =that ihad~&rt~t1.~damlfted a

d:r a ~:~age_.:J~~~;l~J::~:~/ P:c.0~;: Pt~ ,g1;~ ~.,: ',; ,,~';~,,~;'~~;:: ,;~~t,:r" "'e<"'~'f\'~ ~~) ...~,;~' ~ ~":; : b ; ~I ~
!the' ,·ratget ca~tfoii~ t.je-uJ2cl 8Sppear ,.to:'syg9!it',n~J.1ge.nb..§shsG~\t

cfated wrth::/eiEthel,caeS:ign:C~'~or frtSpectlon;J cettlf1eati&ri';6ftia:iaa-rtt>
as.:sa:fej'tlstJ .befo:r'e i t~-c:fai,:rs', des19nbH~f a'{.'~utidi~IJ.'$iotH dtatinatj,ej
syst~m/}=~-'~~~~~fld~~:~'oh::~¥~",no~rs,- ~'C~~~~l~: 'b~i).:tt:.be'lowl.,thel~,?,"'y,eajrrr~
flood lev.~li'de~19ned'·ov~r-1oaal3~n existltiig, -ara!in.~ge s7t.e;:1i~)l\;~,.£:,,~U.;jiX',

','::,~- -.... <. f~ -1 " ~);".~::,,·d-.j ",;~, to1 Ifi~.\,~ ';j ·...":·E.:.).~.}ii· :~~3w-_.~'-,"Jf,i- /.,_~.;.. ;-,:.,," ~;~:.~ "r "il<t i1:i~:,~;~,;1:,~

.": Ea1::h~ '1¢{ : ehe , ~ ~l%-tlet!';i'" ~catmry: :: :gene~al11~j. invQ-FvE!$ [tf tIil'~'i
parti'cipatibrl', oratf''E!ft9l~~i:. $JI'J1:i~~'if.sf·by':nc;mearls¢ ~atfli.n~'tt!R'rtt.~
of' ,the profes~foth":-'lfa'tbefj i. itt, ~ugg~st:s'£t:l1%l.t~·,a'f·t"et:'ie;Umin.atin9f
the possibility of suing G()d~·i~o£i!:5ba:ust'nq,:'cr.;,afh::to:fiil1; the h,~-X·t.,

l09ical_place the Government will,look is to see .who.was respon'"
sibib'ie~tOr ";crelftinq the;''$ystem~·td;''~ccomo6aftEVthe''rafrrr(\lat'ert':

-' :',:, ~- C'; v" ~J. ~. -:'; . '~::;-" '~)i-'_:' :. ,''1(~:: OJ ::.~';J tf. ,;5~D:"; '~ '<1 >9"';' I cd '1' r. : .~ 't~ ?;;';;,:.": ~ ~~.

wTh~inose' t>reva).~ri~ "\staJ;;Y'~he:~'1f~oplesat .'. FEMA baveJ~(U~t~ :tS':":}
"I-~have- lived :'irt''-my'' 'll'Ouse," fof":~we'Hty"':fl\re:"yea~SafiQ",we.:'t1(-eve);:-'t1~ui:i
a ~ftood ~t ;'a t l~ast; not; ui;.ti.i.~.thil,t.. new:,sht:1d iV:'iiS ion~)went; \u~lov-er:: t>'h~.
that·'hill •. '-3''No'\.,;,"'\ve ~"f1o(»dc~"e-~~¥ :,t iJme .' i tt:r;ab'1sj,~~;::, "'Elt.&'rt f'~! sltra'l'1:
Government agency, tucked away in"Washing€0n.,~,' be:<g,in$i tG".'Lsien§e;'
generic weakness~s -real or imagined.

~: ... )~. ~r'~.::::1 ::: ..~;., ;.. ,: ~ ..~.:~ -::.:' ,':,- ~.~-::.: :,;'-~:i ~, :' -;:..,:~:_' -~~-: ,':c' :.~~;:~::.' 1 .. ~ tf;:r: :" :;,~ ;"~.$ - ,';:'

'k. "·!·.f:onsequ~nt-ly·;,>~.. ':s~arp ~j;''C'laam5'' '~eJ{atniner i/ &f: . ,~sub;ro9atltm1"
attoinel- shoul~' lOQK f6t.Levideiiceof'·~;1\ew":d,&ve:rQp'ment- wh·it:hm'C9U:ld~."
have' altered ~"arlcf/o-:r~" ilfcreased'':> t'he:' :ruf1()ff',~, ovetdeve~l:t>pment";Wh-H:h"
could have taxed a drairia'9e-'~-s-bentv~";paS't: i'1:.s t:d'~st9n "ke~i·ty~(;

enro.19cj1ment., in , t190dwaysbacking ",water, far "into and past the
~atur~rl <flood:ei?'i~arrf"and, ~r:~u:Ut¥, 'Yma1:.wte~a'ri·oe->or 7ex"tSt:t.,n.g·, dtaanage
Sys-t:~,s\~ .';.: ;"~()~""":" )':" :,'U :<i'>:.(,~,: !""~S, ::<,·;'·~~'.t~r) \.:;j~.- ><t'::)', /:.~" ~:t j,,;"~"

~\ .. ,: -- .~,1£5 f.\ Lt./(;·:~· i>:..;· ::':;_:J~-:~i.i~.;:'ft'·;··~·> -;.>j.i.~".:; \ "l';,(' ~\'.l ",".i: ~ :;. -;;:~<:<'~:-.:'

- The 'al:!,6,ve',"iist:: db~,s :<not;'beg i:r{ ::toties'd~1,oe,'the.: :multttude:~ ~f'
tac'4:ua·F si t:u~a'tioris-"whi'<5l'P¢oU1El;:';'§ive2i:lse::t6~ar 'p6:t:eht:ial·;'sub't~:a;;
t±on ,'-act1on~' Jcts"t' the-':'Same", l:esb:'~thee>engtne~~ be:iar"e::. 5:11:;;' ::i:s>ribt:"
sufficient to design a safe ,eff icient ,:'(}'t'aitia'ge',5s¥stem j ;fo.r: ,iyoilr.:;
developer if it may c,.~use a negative impact on surrounding areas
~" ~'~~'n £f'7 the"; local <-jurisdlctioh::' apprby-e;t;",art€r' :'ado.t>t'SJ ,yo:ur:~,plan.
ttl, ,"this'" tnstance,·.:WWf"may w~Hl"'sue 'both: Youind,:tne('C01tm(ah~i.:ty1
s~om~ d~yi'....'ancf tet':' YOll', figfH: ;;'b'etweer{:~yetil!'§e'lfve~ ";;td>1~h¢.; -; ."if
<injqne, i (}'~He ;res~~ri~ i~~t:'p~ity,. " ~~C.,~~' ~'.:; ~,,:i;~~je\·;";~:~; c j' ()~; '~/ ~~,

,;~,'::.'o>•., .... ':;;,' ~ ';--J; .J<.. .• ~~.: :; .. ~·-O<,.t; __ ~~ 'i·::: ..~ ~~': .)(4~'(.";:~~;":~- 5;;':;;-.6~' :.:·i'r',-:,~' 'f
..-f1(~ .. - .. " . " ...

•
. .. ,1 ftofu1nunftjies"ate":,' riot: "adeq(fat"ely-~"e.n1:;~tt':i~.gt.,~:h~ir·~.:f10od

d:rdiri'zmces':"a'rid' ·'if::;·bhe :::GOVer-nme:nt ',s', ·faiIure~:·to,;$.l:i.spend< a .S::img;le"
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The findings il1 this study u1.timately le<iCongre.$s, te> es~.p.l:;>-·~':

lish the Nationa1F1.00d Insurance Program (NFIP).~

ld •... and see, IIlsutance ·.and. Otherprogra,ms. fQr Financial
A.ssistance •. to. Flood·...• Viic.tims, . Comr!l~ttee.· 'Prin1:i'Committ~~oif
Banking and Currency , U.S.' .Senate, September:<1969. ..... -
Note lat·p .. 15' .
Note .1' at _p. 14
Title XIII: .ofthe Hou~.iI'lg· and, Urban Deyelppment· A,c;t· o~_ 19&8,
P.L.90-448.
42 U.S~C. 400Z (a) (I)
42 U.S.C. 4001 (a) (2)
420.S.C. 4002 (a) (2)
P .L .• 93""'2.34, 42 U.S.C. 4001 et. seq.
S. Rep. No. 583, 93d. Cong.; 1st S'esS., 50.
EJeec.• Order 11988, 42 F~R·•., 26951, {May· 25, 1977)
44 C.F:R. 60.3(b) (previously 24 C.F.R. 19l9.3fb-»
Fora more detailed discussion on themethodo19gies employed
in . developing the FIRM, see, Robert D. Soko1ove, "Legal
$tandardforSustaining MethodologYtlsed to_Ma.keFl~ood Pla~n
Determinat..ions for the.F],opd .. Insura11Ce·,l?rogrami"'·o.n.file
with the Regu1.atory Branch, Office of General Coun.s,e,:I., U.S':"
DepartmentQf Housing and urban-Development.' ., .
"Substantial improvement." . is defined by tl1e . regulati()I'ls . a;$~
any repair , reconstruction, Or imp·rovemento·f· a ,structur:e,
the •. costofwhichequa1sorexceeds 50 per¢entof ." the. lllat-ke:t~:
value, of tbestructur.e ••• If 44 C •.E':.R. §. 59.1 •.
44C~E.R. 6b.3(at
44 C.F.R. 60 ... 3 (E) (4)
SeeNote9~

45} F.Supp. 1025, affirmed. 598 F.• 2d 311, cart., den •. 1,09
S .Ct. 267, 444 U.S'. 927, 6Z L.Ed. 2¢i 1:84,. U97,9·)._
A September, 1981 FE,MA pub1.icationindi_ca~es:tl1,atthe~e: a~..e.,
now over 1",9 million policy holders ,,¢neIIl,~,J.li.9no:t W,P9Jtl·
re~ide in' Atlantic and Gulf Coast communi.ti.E:!s:~: '" '.. ..... .'. " .. '
As of September ,.1981, there were 17,09,lcPfl.lmpni-t:l:ie!=r p~r,tJ.p~;
ipating in. the Nat-ional~Fl.po~t InsiJ.rance. Prog,r~ro-'"
44 CaP&R. 5 5~0.240. -' . ' ..
Supra, Note 9.
Black's Law Dictionat:Y, 4th Ed ';' p. 15,9:5 {1968}.
Couch on Insurance,2d, § 61:5. '. _'.
These sui t-g filed in the Fe.deral District cour:t:; fort-he
Eastern District of Louisiana are titled U.S. ,v • Pari-shof.
Jefferson, etal., Civil Action No. 8J.,:"".I8;I:.q; atlq;'-·'U·:S·.~-'V:;

Parish of .St. Bernard (_ e;t: alq.C:i.vi],. A.c~j,:prt No.81S:p~Oa;:~
They. 'were, filed On MaY' r;;,T98·l,..an¢i,' at t.h~.p.re:sent:l·.:t:.i}lle.;"
legal motions. on t.he right of the, GovernJRent to mcdri,tain
such legal actions are being· argued •
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