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THE INTERRELATIONSHIP BETWEEN FEDERAL AND
STATE WETLANDS AND RIPARIAN PROTECTION PROGRAMS

Abstract

The protection of wetlands and riparian areas has emerged as an important environmental issue. In the

United States, several federal and state laws have been enacted to protect wetlands and riparian areas.

Specifically, the federal Clean Water Act includes protection requirements in Sections 301 and 303 for state

water quality standards, Section 401 for state certification of federal actions (projects, permits, and licenses),

and Section 404 for dredge and fill permits. The Section 401 water quality state certification element has

been called the "sleeping giant" of wetlands protection because it empowers state officials to veto or

condition federally permitted or licensed activities that do not comply with state water quality standards

(Ransel and Meyers 1988). State officials have used this power infrequently.

The pmpose of this research was to analyze the interrelationships between federal and state wetlands and

riparian areas programs as well as to gauge the effectiveness of state wetland and riparian programs.

Contacts were established with officials in each state and in the national and regional offices of key federal

agencies. Based on interviews and on a review of federal and state laws, state wetlands and riparian areas

regulatory and non-regulatory protection programs are described in this report. The descriptions focus on

the relationship with federal law and on enforcement, education, acquisition, monitoring, evaluation, and

funding provisions. To illustrate how state programs work, the states of Illinois and Washington were

selected for more detailed analysis. An overall analysis of state program effectiveness follows these two

case studies. This report concludes with several problems and opportunities facing wetland protection

efforts.

vii



•-- 1.0 Introduction

1.1 Background

1.1.1 Changing public perceptions of wetlands and riparian areas

Throughout human history, people have located their settlements near rivers and lakes for water supply and

waste disposal. As a result, most cities and towns are near, or have replaced, wetlands and riparian areas.

Prior to 1970, wetlands and riparian corridors were generally viewed as waste areas which had minimal value

for urban uses such as housing and commerce. Because of flooding dangers, areas adjacent to rivers and

streams can be dangerous places to locate homes and businesses. As a result, wetland and riparian areas

often became sites for unwanted or undesirable uses such as heavy industry and landfills.

The past 20 years have brought about a change in the public perception of wetlands and riparian areas.

Increasingly, these areas have become recognized for their positive values for flood protection, water quality

and supply, recreation, and wildlife and fish habitat As a result, a few states, then the federal government,

and fmally several more states enacted laws that have encouraged the protection of wetlands and riparian

areas. Beginning in the late 1960s and throughout the 1970s, there was a host of such laws addressing

clean water, flood plains, wild and scenic rivers, the coastal zone, endangered species, and mining

reclamation. Beginning in 1985, the preservation of wetlands on farms was required as a prerequisite for

federal agricultural subsidies. These federal laws and associated state laws are dynamic and continue to

evolve.

1.1.2 Definitions

Wetlands are generally perceived to be swamps, marshes, estuaries, and similar areas. Some forested areas

can also technically be termed wetlands. Riparian areas are those ecosystems within or adjacent to

drainageways and/or their flood plains and are characterized by species and/or lifeforms different from the

immediately surrounding upland (Lowe 1964). Riparian areas are variously considered by scientists to be a

type of wetland (Brown et al. 1978) or to be physiographica1ly distinct from wetlands (Odum 1978). From

the data collected for this report, wetlands and riparian areas seem to be considered as two physiographically

(but not functionally) distinct ecosystems for federal and state regulatory purposes. More detailed

discussions of the various definitions are included in later sections of this report (3.1,4.1.2, and 4.2.2).

1.1.3 Functions, values, and benefits

The changing public perception of the importance of wetlands has to do with their many positive ecological

functions and the values that people place on these functions. According to Williams, "it is difficult to say
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where a function becomes a value and there is much imprecision about these terms; ...the word benefit [can]

be used where we cannot clearly separate a function from a value" (1990, p. 13).

The major causes of wetland loss and degradation are from both human and natural impacts. Human causes

include: drainage, dredging and stream channelization, deposition of fJll material, diking and damming,

tilling for crop production, grazing by domesticated animals, discharge of pollutants, mining, and alteration

of hydrology (U.S. Environmental Protection Agency 1988). Natural threats include erosion, subsidence,

The functions, values, and benefits of wetlands and riparian areas are perceived to be similar. groundwater

recharge and discharge, sediment stabilization, flood flow attenuation, water quality maintenance, fish and

wildlife habitat, climate moderation, shoreline protection, food production, and recreation (Cooper et al.

1990, Meeks and Runyon 1990). Sixty-six percent of commercially harvested fish depend on wetlands for

food or reproduction (Blumm and Zaleha 1989). Riparian areas suppon 75 percent of the nation's breeding

birds, 50 percent of the mammals, and over 100 endangered species (McCormick 1978).
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87%

8%

5% (U.S.Department of Interior 1988)

Agriculture

Urban Development

Other Development

Several approaches have been developed to classify functions, values, and benefits. Tiner (1984) suggests

three categories: fish and wildlife values, environmental quality values, and socio-economic values.

Williams (1990) employs four broad groups: physical/hydrological, chemical, biological, and socio­

economic. Williams notes that "none of these categories is exclusive and each can have a profound effect

on the other" (1990, p. 13). Williams (1990) classifies flood mitigation, coastal protection, aquifer

recharge, and sediment trapping as the major physica1/hydrological functions. The chemical functions of

wetlands include: pollution trapping, removal of toxic residues, and waste processing (Williams 1990).

Williams considers productivity and habitats to be the biological functions. The major socia-economic

qualities are consumptive values for farming, fishing, hunting, fuel, and fiber plus non-consumptive

benefits for views, recreation, education, science, and history (Williams 1990).

1.1.4 Losses and trends

Wetland losses in the coterminous United States are estimated to be 53 percent from the 1780s to the

1980s. In the 1980s, wetlands constituted an estimated five percent of the land surface of the lower 48

states (Dahl 1990). Alaska and Hawaii have also experienced losses in wetlands. Wetlands continue to

decline nationwide but estimates of decline vary (Leslie and Oark 1990). It is estimated that some 80

percent of the remaining wetlands are privately owned (Environmental Reporter 1990). The sources of

wetland conversions from the mid-1950s to mid-1970s were as follows:
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sea level rise, droughts, hurricanes and other stonns, and overgrazing by wildlife (U.S. Environmental

Protection Agency 1988).

There has been no comprehensive national or regional analysis of the loss or alteration of riparian areas. It

has been estimated that 70-90 percent of riparian ecosystems have been altered and natural riparian

communities now comprise less than 2 percent of the land area in the United States (Brinson et al. 1981,

Ohmart and Anderson 1986). Riparian areas in the West are estimated to constitute 0.5 percent of the

landscape (Ohmart and Anderson 1986). Estimated losses for states in the Intennountain West (parts of

Nebraska, Kansas, South and North Dakota, Washington, Oregon, California, Arizona, New Mexico,

Texas, and Oklahoma) can be found in Cooper et al. (1990).

The implications of the trend toward wetland and riparian area losses are significant Flooding cycles have

been altered, resulting in flood damage and associated costs for repair or prevention (Gosselink and Maltby

1990). Human safety and property are put at risk by floods. The long-tenn food supply, genetic diversity,

and wildlife reserves can also be negatively impacted (Gosselink and Maltby 1990). Gosselink and Maltby

observe: "Wetlands are important elements in the global cycles of nitrogen and sulphur ... Inevitably the

continuing loss of wetlands ... must have significant impacts on these cycles, impacts whose repercussions

we do not at present clearly understand" (1990, p. 32). They also note negative consequences for the carbon

cycle.

1.2 Purpose and Method

The purpose of this report is to provide the ADEQ with infonnation to assist it in implementing activities

mandated by Executive Order 91-6, Protection of Riparian Areas. Under this order, ADEQ is to coordinate

the drafting of riparian protection legislation (to be regulatory in focus), and to consider protection of

riparian areas in their Clean Water Act (CWA), 401 certification program. Also, ADEQ's five-year strategic

plan indicates that it will assume, that is take primacy for, all possible federal environmental programs.

ADEQ may, therefore, in the future look at assumption of the CWA, Section 404 program.

This report represents a nationwide compilation of infonnation about various wetland and riparian

protection programs and strategies. Some states have taken advantage of many of these protection

strategies, while others have not. These strategies are:

• Assumption of the CWA, Section 404 pennitting program;

• Involvement in implementation of a federal CWA, Section 404 pennitting program;

• Implementation of a CWA, Section 401 certification program;

3



• Promulgation of narrative or numeric standards and/or use of antidegradation standards to protect

wetlands/riparian areas;

• Other natural resource protection programs which protect riparian areas;

• Establishment of voluntary or mandatory watercourse alteration or streamside forestry best

management practices;

• Establishment of protection mandates through executive orders;

• Creation of opportunities for protection through tax incentives, easements, recognition programs,

technical assistance. and education;

• Protection by acquisition; and

• Inclusion of riparian areas and wetlands in defmitions of "waters of the state" for regulatory purposes.

The emphasis of this report and data collection is on the implementation of the CWA, Section 404

permitting and 401 certification programs. The main source of information for this document was a

questionnaire (Appendix A) sent to all 50 states. This questionnaire was usually sent to one agency in each

state, usually the water pollution control agency. For a list of those who received questionnaires, refer to

Appendix B. Selected representatives of the Environmental Protection Agency, Corps of Engineers (the

Corps), and public interest organizations were also sent questionnaires.

The intent of the questionnaire was:

• To inventory wetland and riparian protection programs;

• To collect pertinent documents;

• To understand how states are implementing state programs; and

• To gauge how well the state and federal programs are working and to ascertain if they are effective.

The state responses to the questionnaire are summarized in Tables 1·8. These tables are:

Table 1. Compilation of Definitions and Inventory Status

Table 2. Compilation of Wetlands and Natural Resource Regulatory Programs including Clean Water
Act Section 404 Permitting and 401 Certification and State Wetlands Programs

Table 3. Elaboration of the Oean Water Act 404 Permitting Activities within Each State

Table 4. Oean Water Act 401 Certification Activities

Table 5. Measurement of Implementation of 404,401, and State Wetland Program by Staff Numbers
and Budget

Table 6. Compilation of Non·regulatory Programs

Table 7. Education and Support

Table 8. Changing Conditions

4
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--- States responded to the questionnaire and many sent docwnentation (Appendix C). Responses also were

received from the U.S. Fish and Wildlife Service (USFWS), EPA, the Corps, the U.S. Soil Conservation

Service (SCS), the World Wildlife Fund and The Conservation Foundation, the Association of Wetlands

Managers, and the Council of State Governments. The Council of State Governments provided an

exhaustive computer printout of state wetland programs. Swnmaries of the state responses are included in

Tables 9 and 10. State and federal officials were also sent a draft of this report and invited to comment.

Many officials provided detailed remaries which were incorporated into this report.

1.3 Report Organization

The rest of this report is organized as follows. First, federal laws, national policy, and general state

responses to federal programs are swnmarized. Second, state wetland and riparian protection programs are

described in detail. This description is based on the nationwide survey of state agencies. Included in this

description is discussion about defmitions, inventories, delineations, and value ranking; state regulatory

programs; state involvement in 404 and 401; implementation efforts; state non-regulatory programs; and

education and support activities. Two state programs, Illinois and Washington, are then discussed more

thoroughly. The discussion is followed by an analysis of state program effectiveness. The report concludes

with some observations about the problems and opportunities facing state programs. Because of the

complexity of terminology and the large number of agencies involved, a list of acronyms and a glossary are

included to assist the reader.

5



2.0 Summary of Federal Laws, National Policy, and General State
Responses to Federal Programs

2.1 Introduction

As observed by William Want, "Most wetlands regulation has been done at the federal level and the federal

program of regulation has become very complex" (1990, p. 1-1). Historically, federal and state

governments were concerned about waterways for their navigational values, principally for defense and

commerce. Water was relatively plentiful and abundant in the eastern United States. With increased

knowledge about sanitation and disease in the 19th century, coupled with the growth of industrial cities,

there began to be concern about water quality. As the people of the nation moved West, wetlands were

viewed as a nuisance to be converted to productive use as water irrigation systems were developed for

agricultural and urban uses. In the late 1960s, the status quo began to change as federal agencies began to

protect wetlands for their ecological values (Want 1990). In 1972, with the passage of the Federal Water

Pollution Control Act Amendments (the Oean Water Act), a new era of water quality protection began that

included valuing wetlands differently.

2.2 Clean Water Act

2.2.1 Introduction

The CWA is the principal law authorizing wetlands regulation (33 USC 1251-1376). A major regulatory

program is the National Pollution Discharge Elimination System (NPDES), which is administered by the

EPA. Want notes, "Section 301 of the Act prohibits the discharge of any pollutant without a permit.

Section 402 of the [Act] authorizes EPA [or an approved state] to issue such permits. Section 404 of the

Act carves out from the general EPA permit authority a special authority for the [U.S. Army Corps of

Engineers] to issue permits for the discharge of two types of pollutants: dredged material and fill material"

(1990, pp. 2-7). As a result, the EPA and Corps jointly administer the 404 program. EPA has veto

authority over the issuance by the Corps of the 404 permits. However, EPA has seldom used this power.

According to EPA administrator William K. Reilly, the "Corps issues over 10,000 permits every year, and

in' the 18-year history of the program, EPA has vetoed only 11 projects" (1991, p. 193).

The main purpose of the CWA "is to restore and maintain the chemical, physical, and biological integrity

of the Nation's water." In the 1987 amendments to the act, Congress established the policy "to recognize,

preserve, and protect the primary responsibilities and rights of states to prevent, reduce, and eliminate

pollution, to plan the development and use (including restoration, preservation, and enhancement) of land

and water resources..." The 1987 amendments also established the policy of state implementation of

Sections 402 and 404 permit programs.

7



Section 401 of the CWA allows the states "to veto federally permitted or licensed activities that do not

comply with state water quality standards" (Ransel and Meyers 1988, p. 340). The states have the

responsibility for setting these standards, subject to EPA approval. Section 303 of the CWA gives states

"great latitude in formulating their water quality standards" (Ransel and Meyers 1988, p. 344). According to

the law, states may establish designated water uses and water quality standards criteria sufficient to "protect

the public health or welfare, enhance the quality of the water and serve the purposes of the Act" (33 USC

1313 (c)(2)(A».

According to Ransel and Meyers, quoting partially from the CWA, " 'any applicant for a Federal license or

permit for conducting any activity... which may result in any discharge to the navigable waters' [is required]

to secure from the state in which the discharge originates a certification that the discharge will comply with

several provisions of the CWA related to effluent discharge limitations and water quality standards" (1988,

p. 342). Thus, a denial of section 401 certification "operates as an absolute veto" and "the state's decision

is not reviewable by the federal permitting agency or the federal courts" (Ransel and Meyers 1988, p. 342).

As a result, Ransel and Meyers observe,

the states' most important role in the section 401 certification process is to determine whether an
applicant for a federal license or permit has demonstrated compliance with state water quality
standards and. if not, to deny or "condition" certification so that the activity will comply with
those standards (1988, p. 343).

2.2.2 Clean Water Act. Section 404

The chief federal wetlands regulatory program is the CWA, Section 404 permitting program. Section 404

permitting regulates the discharge of dredged or fill materials into waters of the United States, which

includes wetlands. The program is administered jointly by the Corps and the EPA through a complex series

of agreements and statutes (Rich and Coltman 1991).

In addition, under the Fish and Wildlife Coordination Act (16 USC 662), the Corps is required to consult

with the USFWS and the National Marine Fisheries Service during the 404 issuance process. Comments

from these agencies are advisory, but they may be used as "the basis for modifying, conditioning, or

denying a permit" (U.S. General Accounting Office 1988, p. 10). The Corps also consults with state fish

and wildlife agencies.

Besides having certain 404 permitting oversight and enforcement responsibilities, EPA is responsible for

promulgation of environmental criteria for use by the Corps in evaluation of permits. These criteria are

mandatory, although they are called the 404 (b)(1) Guidelines (40 CFR Part 230). Under 404(b)(1)

Guidelines, discharges are prohibited under the following conditions (40 CFR §230.l0):

8
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• There is a practicable alternative to the proposed discharge with less adverse impact on the aquatic

ecosystem and that does not have other significant adverse environmental consequences. Practical

alternatives are assumed for non-water dependent projects.

• It causes or contributes to violations of any applicable state water quality standard.

• It violates an applicable toxic effluent standard or prohibition under Section 307 of the CWA.

• It jeopardizes the continued existence of a species listed as endangered or threatened under the

Endangered Species Act of 1973 or results in the desbUction of critical habitat as defined by the 1973

act

• It causes or contributes to (either individually or cumulatively) significant degradation of the waters

of the United States, including adverse effects on public health and welfare; life stages of aquatic life

and other wildlife dependent on aquatic ecosystem diversity, productivity, and stability; recreational,

aesthetic, and economic values; and special aquatic sites.

• Until appropriate and practicable steps have been taken which will minimize potential adverse

impacts of the discharge on the ecosystem (Rich and Coltman 1991).

Federal wetlands regulation has always been controversial and remains so. "There is perhaps no more

contentious issue today than that of wetlands protection," according to EPA's Reilly (1991, p. 192). Since

its enactment in 1972, Section 404 has attracted both harsh criticism and vigorous defense. To its critics,

the 404 permit program represents an unprecedented federal presence in land-use regulation. To its

defenders, Section 404 remains the most effective means of preserving the nation's diminishing wetland

resources (Blwnm and Zaleha 1989).

As previously indicated, the CWA requires a permit for the discharge of dredge or fill materials to waters of

the United States, including wetlands (including "adjacent" wetlands), as well as other waters (including

intermittent streams) to the ordinary high water (OHW) mark in freshwater areas or mean highwater mark

(MHW) in tidal areas. The Corps and EPA must delineate these areas in order to determine jurisdiction of

404 permitting authorities (i.e., jurisdictional delineation). The Corps, EPA, USFWS, and SCS all use the

same manual for delineating wetlands. The federal manual has three criteria for making a wetlands

determination: wetlands hydrology, hydrophytic vegetation, and hydric soils. The manual has been a source

of intense discussion and is currently being revised.

Under the Corps and EPA regulations, much more stringent criteria are invoked in the permit process if the

area is a wetland or special aquatic area rather than another area of jurisdictional coverage. If it is a wetland

or special aquatic area, there is a presumption against granting the permit for a non-water-dependent fill,

whereas if it is one of the other areas, there is no such presumption (Want 1990).

9



Mitigation includes avoiding, lessening of the adverse environmental impacts of development, and

replacement of ecological resources lost as a result of development There have been differences between

EPA and the Corps in the interpretation of mitigation requirements under 404 permitting. As a result of

this difference, the Corps and EPA entered into a memorandum of agreement (MOA) on mitigation on

February 7,1990. The MOA adopts the mitigation sequencing approach which EPA has used for a number

of years. Generally mitigation is not considered as a factor in favor of issuing a permit but rather requires it

after the permit proposal is determined to meet permit criteria independently of mitigation. The mitigation

sequencing is to be taken in order: avoidance, minimization, and compensation. "Compensatory mitigation

may not be used as a method to reduce environmental impacts in the evaluation of the least environmentally

damaging practicable alternatives for the purpose of requirements under Section 230.1O(a)" (Want 1990, pp.

6-29).

The MOA also sets up a "no overall net loss" policy. The overall standard under the MOA as to the

amount of mitigation required is that functions and values of wetlands must be replaced consistent with the

policy of no net loss (Want 1990). Specifically, the MOA provides "for wetlands, such mitigation should

provide, at a minimum, one for one functional replacement (i.e., no net loss of values), with an adequate

margin of safety to reflect the accepted degree of success associated with the mitigation plan" (Want 1990,

pp.6-29).

According to Want

In accomplishing the goal of no net loss, the Memorandum [MOA] establishes a preference for in­
kind compensatory mitigation over out-of-lcind. Preference is also given to wetlands restoration
over wetlands creation because of the latter's lesser certainty of success. Finally, the Memorandum
states a preference for on-site mitigation, which by definition must be adjacent or contiguous to
the discharge site....[The] view of uncertainty with respect to mitigation led to the
implementation of two other concepts: mitigation banking and mitigation monitoring as a permit
condition. Mitigation banking creates or restores the wetlands in advance of their serving as credit
for development The Memorandum accepts the mitigation banking concept and states that the
agencies will provide additional guidance on mitigation banking in the future.

The Memorandum contemplates that monitoring of mitigation be imposed as a permit condition,
particularly where there are high levels of scientific uncertainty. The agencies are to use the
monitoring requirement as a means of enforcing the mitigation conditions. In the past these were
often forgotten once the permit was issued (1990, pp. 6-30).

Only limited information exists about the effectiveness nationally of the Section 404 program. For

instance, no definitive data are available to measure program impacts in terms of wetlands saved or lost

Further, permit documents do not always include the information necessary to begin compiling such data.

Nevertheless, some studies have concluded that the Section 404 program has reduced wetlands losses,

although the level of reduction is uncertain (The Conservation Foundation 1988). One study has indicated,
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however, that in two states studied, there was a net loss in numbers and area of wetlands during the 404

program (Kentula et al. No date).

Some groups, primarily resources agencies and environmental interests, believe that the Corps has not been

rigorous enough in protecting wetlands. As summarized in one report, resource agencies such as the

USFWS believe that the Corps is: (1) not delineating wetland boundaries broadly enough; (2) not

considering cumulative impacts of permit decisions; and (3) not requiring permit applicants to consider

practicable alternatives to development activities in wetlands (U.S. General Accounting Office 1988).

According to Leslie et al.:

The problem of cumulative impacts is particularly difficult to address under the current regulatory
system which uses a pennit by pennit approach. In addition, many small losses are allowed
without any permitting, and many other losses occur outside of the § 404 regulatory process.
Even where permits are required, the impact of several conversions in an area may be much more
significant when they are considered as a whole, rather than as the individual losses considered
separately.

But concern about the program is not limited only to people who wish to preserve wetlands. The
complex § 404 permit program, as well as a number of recently developed aggressive state
programs, have been the source of major frustration among developers, private landholders, and
local government officials.

One complaint is inconsistency. The institutional complexity of the § 404 permit program has
led to inconsistent policies and practices which contribute both to frustration within the regulated
community and to uneven protection of wetlands. Areas noted for inconsistency include: wetland
delineation procedures; EPA and Corps regulatory guidance; regulatory implementation among the
various Corps districts (some district offices tend to be more restrictive in granting permits or
requiring mitigation than others); and the uneven degree of involvement of various federal and state
agencies in different regions and in different cases within the same region.

Some members of the regulated community believe that too much time is required to process §
404 permit applications, and that delays are unreasonably burdensome. Permit processing periods
can be particularly long when state and local agencies are involved in approving the permit, or
when the proposed alteration is particularly controversial (1990, p. 154).

States may assume or take over the 404 permitting process from the Corps, with EPA approval and

oversight. State assumption of the 404 program is governed for the most part by 40 CPR Section 233.

The state program must be at least as stringent as the federal program. The Corps retains 404 permitting

authorities over Section 10 waters, i.e., waters regulated under Section 10 of 1899 Rivers and Harbors Act

(RHA).

2.2.3 Clean Water Act, Section 401 Certification

Section 401 of the CWA (also, 33 CPR 320.4(d» requires that any applicant for a federal pennit or license

for an activity which may discharge to waters must obtain a certification from the state so that the discharge
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will comply with water quality requirements and effluent standards. Federal permits and licenses requiring

401 certification include permits for point source discharges under Section 402 and discharge of dredged and

fIll material under Section 404 of the CWA; permits for activities in navigable waters which may affect

navigation under Sections 9 and 10 of the RHA; and licenses required for hydroelectric projects issued under

the Federal Power Act. There are likely other federal permits and licenses, such as permits for activities on

public lands and Nuclear Regulatory Commission licenses, which may result in a discharge and thus require

401 certification (U.S. Environmental Protection Agency 1989).

Section 401 provides that the state certification requirement is waived if the state fails to act within a

reasonable time (which shall not exceed one year) of receipt of the request for certification. The Corps

regulations define that reasonable time to be 60 days, but allow time to be extended up to one year (33 CPR

325.2(b)(l)(ii». Neither the Corps nor federal courts can review the state's certification decision; judicial

review is in the state courts (Want 1990). If the state denies certification, the federal permitting or licensing

agency is prohibited from issuing a permit or license (U.S. Environmental Protection Agency 1989).

In CWA, Section 401(d), Congress has given the states the authority to place any conditions on a water

quality certification that are necessary to assure that the applicant will comply with: effluent limitations,

water quality standards, standards of performance or pretreatment standards, any state law provisions or

regulations more stringent than those sections, and "any other appropriate requirement of state law."

Legislative history indicates that Congress meant for the states to impose whatever conditions on the

certification that are necessary to ensure that an applicant complies with all state water quality requirements.

Also, because the states' certification of a construction permit or license alsO operates as certification for an

operating permit, it is imperative for a state review to consider all potential water quality impacts of the

project, both direct and indirect, over the life of the project (U.S. Environmental Protection Agency 1989).

2.2.4 Clean Water Act, Section 303 Water Quality Standards

States are directed to establish water quality standards under Section 303 of the CWA. This requirement is

further defmed in 40 CPR Section 131: Water Quality Standards. When setting standards, the states must

take into consideration the waters' use and value for "public water supplies, propagation of fish and wildlife,

recreational purposes, and agricultural, industrial and other purposes" (33 USC 1313(c)(2)(A». EPA has the

authority to review and approve or disapprove of the state's standards, and the states are required to review

and, as appropriate, revise their standards every three years (known as the triennial review). If EPA believes

that a state's water quality standards are inconsistent with the CWA or if the state does not make changes

requested by EPA, the agency must promulgate standards for the state. EPA's water quality standards

regulations require states to adopt water quality standards which have three basic components: use

designations, criteria to protect those uses, and an antidegradation policy.
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EPA directs that, where attainable, designated uses must include, at a minimum, uses necessary to protect

the goals of the CWA including: the propagation of fish, shellfish, and wildlife and provide for recreation in

and on the waters. This baseline is commonly referred to as the "fishable/swimmable" designation.

Criteria must be used to protect the designated and existing uses. In addition, EPA also requires that all

states adopt an antidegradation policy. At a minimum, a state's antidegradation policy must be consistent

with the following provisions:

1) Existing uses and the level of water quality necessary to protect existing uses in all segments
of a water body must be maintained;

2) if the quality of the water is higher than that necessary to support propagation of fish,
shellfISh, and wildlife, and recreation in and on the water, that quality shall be maintained and
protected, unless the State fmds that lowering the water quality is justified by overriding
economic or social needs determined after full public involvement. In no event, however, may
water quality fall below that necessary to protect the existing beneficial uses;

3) if the waters have been designated as outstanding resource waters (ORWs) no degradation
(except temporary) of water quality is allowed (U.S. Environmental Protection Agency 1989,
p.13).

States can use narrative and numeric standards as well as the antidegradation standards to protect wetlands.

Also, the flfSt step in applying water quality standards to wetlands and riparian areas is to ensure they are

legally included in the regulatory definition of "state waters." The CWA does not preclude states from

including riparian areas, flood plains, vegetated buffer areas, or any other area identified as being critical to

the goals of the CWA, from being included in waters of the state (U.S. Environmental Protection Agency

1990).

EPA has issued national guidance on water quality standards for wetlands. States are to develop water

quality standards for wetlands by 1993. By the end of fiscal year (FY) 1993, the minimum requirements for

states are to include wetlands in the defmition of "state waters," establish beneficial uses for wetlands, adopt

existing narrative and numeric criteria for wetlands, adopt narrative biological criteria for wetlands, and

apply antidegradation policies to wetlands (U.S. Environmental Protection Agency 1990).

2.3 National Policies

In addition to legislative initiatives taken by Congress to protect water quality, two presidents have been

leaders in policy fonnulation. President Jimmy Carter issued executive orders 11988 and 11990 (Flood

Plain Management and Wetland Protection) in 1977 which made wetlands protection a national policy

matter. President George Bush has been clear, "My position on wetlands is straightforward: All existing

wetlands no matter how small, should be preserved" (U.S. Deparunent of Interior 1990, p. 3). President

Bush on "numerous occasions" has continued to state his "no net loss" policy across the nation (U.S.
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Department of Interior 1990, p. 3). President Bush selected an environmentalist, William K. Reilly, to

direct EPA. Before his EPA appointment, Mr. Reilly was president of the World Wildlife Fund/fhe

Conservation Foundation, a group active in wetlands protection. Since Mr. Reilly's appointment, EPA has

generally taken an increasingly active role in wetlands policy (Reilly 1991). The actions by the Bush

administration have been influenced by recommendations from various groups, including the National

Wetlands Policy Forum.

2.4 National Policy Recommendations for Wetlands and Riparian Areas

2.4.1 National Policy Forum

The National Wetlands Policy Forum (the Forum) was a twenty-member panel consisting of governors,

other state and local officials, representatives of environmental groups, and members of the fanning,

forestry, and ranching communities. This group was convened in the summer of 1987 by The

Conservation Foundation at the request of EPA. Chaired by New Jersey Governor Thomas H. Kean, the

Forum recommended adoption of a goal of "no net loss" of the nation's wetlands in 1988 (The Conservation

Foundation 1988). To achieve this goal, the Forum emphasized a number of non-regulatory mechanisms

such as increased government incentives to private wetland owners to preserve wetlands, more funding for

government purchase of wetlands, and greater scrutiny of government programs that may encourage wetland

destruction. Regulatory changes advocated by the Forum report included increased delegation of program

responsibilities to the states, adoption of a single wetlands definition for regulatory purposes, and expansion

of the program to include activities such as excavation and drainage. The report also recommended revised

mitigation policies, including establishing mitigation banks and favoring avoidance and minimization of

adverse effects rather than than creation of substitute wetlands (The Conservation Foundation 1988, 1989).

To some extent, the no net loss recommendation has been institutionalized by President Bush and his EPA

administration.

The Conservation Foundation report for the Forum has been both praised and criticized. Two critics state:

The Forum report suffers from...deficiencies. For example, it combines advocacy of greater
wetlands protection with a simultaneous goal of reducing costs, delays, and frustrations for the
regulated sectors. We contend that while both goals are commendable, this vision of painless
wetlands protection is unrealistic; the history of 404 regulation indicates that the "expedited permit
processing" goal often undermines the wetlands protection goal, especially in the case of general
permits. Moreover, the Forum's "no net loss" goal, while laudable, seems to be the product of an
uniformed reliance on wetland creation and restoration. Wetland creation and restoration remain
unproven technologies --- some fifty percent of such projects fail --- and at best can replace only
certain wetland functions (e.g., flood storage) but not others (e.g., groundwater recharge and
wildlife habitat). Further, if "no net loss" is not restricted to an individual project level, it
assumes that wetlands are fungible when in fact they differ in type, value, and regional importance.
Further the Forum report endorses both regional general permits and the exemptions for "minor"
activities contained in Section 404(f), both of which have proved to be major vehicles for wetlands
destruction (Blumm and Zaleha 1989, pp. 763-764).
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2.4.2 National Riparian Program

As early as 1978, scientists were calling for a national riparian program (McCormick 1978). Various

individual federal and state agencies have responded with protection policies, but there is no federal law

requiring riparian area protection. EPA has recognized the link between riparian areas and the CWA goal of

restoration and maintenance of physical, chemical and biological integrity of the nation's waters (U. S.

Environmental Protection Agency 1990a, 1991b). "EPA recognizes that riparian areas serve many

important functions and possess numerous values, including a major role in maintenance of the quality of

the Nation's Waters" (U.S. Environmental Protection Agency 1991b).

2.5 Other Federal Wetland and Riparian Area Laws

Although the CWA is the major federal law regulating the use of wetlands and riparian areas, there are

several others including the RHA of 1899, the National Flood Insurance Act of 1968 and the related Flood

Disaster Protection Act of 1973, the Wild and Scenic Rivers Act of 1968, the Coastal Zone Management

Act of 1972 (CZMA), the Endangered Species Act of 1973 and the related Fish and Wildlife Act of 1974,

the Surface Mining and Reclamation Act of 1977, and the Food Security Act of 1985 (FSA). The RHA is

the oldest federal law affecting wetlands protection. Under the 1899 act, the Corps "is responsible only for

navigable waters ... reaching laterally to the mean high water mark in tidal areas ... and the ordinary high

water mark in freshwater areas" (Rapoport 1986, p. 113). Section 10 of the act is the original source for

the permit-granting authority of the Corps. In the 1960s, the Corps started to use this authority to protect

wetlands (Want 1990). As a result of this permit-granting experience, the Corps has derived its subsequent

regulatory authority for Section 404 permits plus nationwide general permits (Rapoport 1986, Harrison No

date, Burke et al. 1988, and Want 1990). In their 1988 regulations, the Corps identified 26 of these

nationwide general permits that are applicable on a nationwide basis for regulation. Recently, the Corps

has proposed to increase the number of nationwide permits to 40. Permit number 26, known as

Nationwide 26, is the most common of these permits. It applies to activities under one acre that lie above

the headwaters, and at the Corps' discretion, may apply to activities of up to ten acres in areas located above

headwaters. The determination of headwaters is made by each Corps district engineer. Headwaters refer to

the point on a non-tidal stream above which the average annual flow is less than five cubic feet per second,

or for streams that are dry for long periods of the year, the headwaters may be established as that point on

the stream where a flow of five cubic feet per second is equalled or exceeded 50 percent of the time (Rich and

Coltman 1991).

The 1968 flood insurance law established a federally subsidized flood insurance program that is available to

residents of communities which participate in the program (42 USC 4001-4128). The program is

administered by the U.S. Department of Housing and Urban Development. The 1973 act prohibits federal
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assistance for land acquisition and construction in flood hazard areas unless a community participates in the

flood insurance program. In addition, federally insured loans are prohibited to communities not

participating in the program. To participate, communities must adopt land-use regulations for flood plains

consistent with federal criteria (Moss 1977).

The Wild and Scenic Rivers Act states "certain rivers which, with their immediate environments, possess

outstanding remarlcable scenic, recreational, geologic, fish and wildlife, historic, cultural, or other similar

values shall be preserved in free-flowing condition, and that they and their immediate environments shall be

protected for the benefit and enjoyment of present and future generations" (16 USC 1271). The act

established the Wild and Scenic Rivers System and affords different levels of protection in the system (Moss

1977). Section 11 of the act enables the U.S. National Park Service to provide river conservation planning

assistance to state and local governments and private groups. During the 1980s, this provision contributed

to the growing national interest in the development of greenways adjacent to rivers and streams (Little

1990).

Although the CZMA does not affect inland states like Arizona, it has significant national implications for

wetlands and riparian areas (16 USC 1451 et seq.). The CZMA "created a voluntary program for states to

establish and implement coastal management programs that must meet certain minimum standards for

federal approval" (Want 1990, p. 13-3). The act also requires that "federal activities affecting the coastal

zone be 'consistent' with approved state plans" (Want 1990, p. 13-3). As amended, the act provides that a

timely objection by a state with a federally approved management program to an applicant for a 404 permit

precludes the Corps from issuing the permit (U.S. General Accounting Office 1988). Some states have

wetlands and riparian area provisions as part of their coastal programs. For instance, in Washington State,

its shorelines law address wetlands and riparian areas both in coastal areas and along inland waterways. (See

section 4.2 of this report.)

The Endangered Species Act addresses wetlands through the protection of critical habitat (16 USC 1531 et

seq.). Beginning in 1973 and with strengthening amendments in 1978 and 1982, the endangered species

legislation requires protection of critical habitats for rare, threatened, or endangered species. Fish and

wildlife legislation began in the 1930s, but was especially strengthened in 1974 and 1980. The purpose of

this program is to manage federal, state, and local plans for hunting, fIShing, and habitat conservation. The

1980 amendments introduced protection of non-game species. The principal agency responsible for the

protection of endangered species and for fish and wildlife programs is the USFWS (Westman 1985).

The goal of the Endangered Species Act is to "provide a means whereby the ecosystems upon which

endangered species and threatened species depend may be conserved, to provide a program for the
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conservation of such endangered species and threatened species, and to take such steps as may be appropriate

to achieve the purposes of the treaties and .conventions set forth ..." The act may address wetlands in a very

slight fashion through the protection of critical habitat. However, the listing of critical habitat under this

act has been quite limited on a nationwide basis. The act does not have a category for rare species. It

mandates federal agencies to use their authorities, i.e. project or permit review, to "seek to conserve

endangered species."

Surface mining operations can result in disturbances to the environment that can adversely affect commerce

and the public welfare by contributing to floods, polluting the water, and destroying fish and wildlife

habitats. The Surface Mining and Reclamation Act attempts to ameliorate these negative impacts. The act

encourages state efforts and the reclamation of rural lands. Section 406 provides for the control and

prevention of erosion and sediment damages from mined areas and promotes water resource conservation.

The U.S. Deparnnent of Agriculture (USDA) can enter into agreements with landowners and owners of

water rights to encourage conservation.

The swampbuster provisions were adopted by Congress as part of the Conservation Title ofFSA of 1985.

These provisions withhold federal agricultural benefits from landowners who convert wetlands without an

approved conservation plan. The federal programs affected include price and income support payments,

storage facility loans, crop insurance, disaster payments, and Farmers Home Administration loans. Since

most farmers make use of some of these benefits, the swampbuster provisions are potentially quite

significant. The responsibility for the preparation and adoption of conservation plans is jointly shared by

the landowner, the local conservation district, and SCS. This provision was strengthened in the Food,

Agriculture, Conservation and Trade Act (FACTA) of 1990. The Wetlands Reserve Program established

under Section 1438 of FACTA provides incentives to protect and restore up to one million acres of

wetlands in return for long-term conservation easements (Cohen et al. 1991).

2.6 _General State Responses

States have responded to this complex array of federal laws in a variety of ways. For instance, as a result of

the CWA, states "may assume responsibility for issuing [404] permits in certain waters under their

jurisdiction in accordance with criteria developed by EPA" (U.S. General Accounting Office 1988, p. 10).

Thus far, only Michigan has assumed primacy for issuing 404 permits, although several other states have

considered or are considering the possibility. Most states have obtained primacy from EPA for the Section

402 NPDES permit program.

According to Salvesen, "The resulting programs [of the states], no two of which are identical, vary from

those that regulate a wide range of activities such as dredging and draining, to programs that provide tax
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incentives to protect wetlands permanently" (1990, p. 43). Salvesen notes that, in general, states regulate

wetlands in two ways:

indirectly, as part of broad regulatory programs such as the coastal wne management program or
the water quality certification provisions under Section 401 of the Clean Water Act, and directly,
by enacting laws specifically to regulate activities in wetlands (1990, p. 43).

Although California, Oregon, and Washington have noteworthy coastal programs, western states have been

slow in developing overall protection policies. In 1985 Kusler noted that, "no state west of the Mississippi

has adopted a comprehensive wetland or riparian habitat protection program for public or private lands,

unlike the coastal states which have all adopted some protection for their coastal wetlands and 11 eastern

states which have adopted freshwater protection statutes" (1985, p. 6). Western states face a special

opportunity and challenge because of the large blocks of public lands. Kusler notes that six western states

have adopted flood plain regulatory laws, but "these are narrowly aimed at reducing flood losses and have no

provision for vegetation" (1985, p. 6). Conversely, Oregon has adopted statewide planning guidelines for

riverside lands and a state tax credit program, while Washington includes inland shorelines as part of its

coastal zone program.

According to Griffin, "nearly half of the 50 states regulate wetlands uses to varying degrees; however, many

of these states protect only coastal wetlands, with inland wetlands being largely unprotected except by

federal regulations" (1989, p. 25). These inland areas are significant because they represent the majority of

the wetlands remaining in the lower 48 states. Much of this inland wetland is closely associated, physically

and biologically, with riparian areas. Griffin (1989) has identified only 13 states nationwide with

comprehensive inland wetlands protection laws.

The situation is changing both for inland wetlands and in the western states. For example, the Wyoming

legislature passed the Wyoming Wetlands Act in February 1991 (WS 35-11-308 through 35-11-311). In

that act, the legislature declared that "all water, including collections of still water and waters associated

with wetlands within the borders of this state are property of the state. The legislature further declares that

water is one of Wyoming's most important natural resources, and the protection, development and

management of Wyoming's water resources is essential for the long-term public health, safety, general

welfare and economic security of Wyoming and its citizens."

Action by Wyoming and other states is important because federal agencies have not been successful in

preventing the loss of wetlands. The U.S. General Accounting Office (GAO) (1988) has been critical of the

Corps for not systemically seeking out 404 permit violators or for conducting follow-up investigations of

suspected violations. GAO researchers have found that the Corps "rarely uses available civil or criminal
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remedies and suspends or revokes few permits, preferring instead to seek voluntary correction of the

violations observed" (1988. p. 3). The GAO has also observed "limited involvement" by EPA in wetlands

program enforcement
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3.0 Description of State Wetland and Riparian Protection Programs

3.1 Definitions, Inventories, Delineation, and Value Ranking

3.1.1 Definitions

Wetlands and riparian "areas are transitional features that vary in composition and function, both spatially

and temporally" (Willard et al. 1990, p. 111). The differing needs of regulatory and scientific purposes

create different defmitions and precise defmitions of wetlands and riparian areas are inherently inaccurate.

"This natural variability and complexity exacerbates the proliferation of defmitions, terms, and

interpretations" (Willard et al. 1990, p. 111).

"Definitions reflect the needs of the dermers," Willard et aI. have observed (1990, p. 112). For example, the

USFWS adopted a comprehensive defmition of wetlands that maximized opportunities to cany out its

responsibility to inventory the nation's wetlands (Clean Water Act, Section 208(i)) and attempted to

consider natural transitions. Under this defmition either wetland soils, hydrology, or vegetation may

indicate the presence of a wetland. Thus, it is a relatively broad and inclusive definition requiring that only

one parameter be met (Willard et al. 1990).

Wetlands are lands transitional between terrestrial and aquatic systems where the water table is
usually at or near the surface or the land is covered by shallow water... Wetlands must have one or
more of the following attributes: (1) at least periodically, the land supports predominantly
hydrophytes; (2) the substrate is predominantly undrained hydric soil; and (3) the substrate is non­
soil and is saturated with water or covered by shallow water at some time during the growing
season of each year (Cowardin et al. 1979).

Regulations developed to implement the "swampbuster" provisions of the 1985 FSA use a definition which

has both differences and similarities to that used by the USFWS (Willard et al. 1990). However, the Corps

and the EPA use a more restricted definition of wetlands in their regulations for permits under Section 404

of the Clean Water Act, which basically require that three criteria be met (soils, hydrology, and vegetation):

The term "wetlands" means those areas that are inundated or saturated by surface or ground water at
a frequency and duration sufficient to support. and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs and similar areas (33 CFR 323.2 and 40 CFR 230.3).

More than 50 different defmitions of "wetlands" are in use in the United States (see Table 1 for summaries

of some state definitions and Willard et al. in Bingham et al. 1990). Although many of these defmitions

are basically similar and their interpretation in the field has been converging in recent years, they do reflect a

wide range of institutional perspectives and professional orientations.
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Several approaches are taken by states in defming wetlands. Some states define wetlands in tenns of tidal

levels, inundation by surface or flood waters, or distance from high water mark (Kusler 1983). In general,

current definitions are based upon factors in three natural elements: soil, water, and vegetation. According

to Willard et al., "some definitions, especially those developed for regulatory purposes, may include other

factors such as location or a minimum size criterion" (1990, p. 112). None of the identified defmitions "are

based on functional or perfonnance criteria, such as flood control capability, provision of habitat for fish

and wildlife, or capacity to improve water quality" (Willard et al. 1990, p. 112). Many states now tie state

wetland defmitions into the federal jurisdictional wetlands defmition (fable 1).

Thirty-four states have definitions for wetlands and riparian areas (fable 1). In some states these are official

definitions, in others they are working definitions, and in still others they are fulfilling both roles. In 18

states, a distinction is made between wetlands and riparian areas. In several states riparian areas are

considered to be wetlands. In Alaska. wetlands are treated as "waters" rather than land, while riparian areas

are considered to be "land." In Oklahoma, wetlands are protected as "waters of the state" but riparian areas

are not. Several states are in the process of making the distinction, such as Idaho where the Agricultural

Water Pollution Abatement Plan is being updated and will contain definitions which make a distinction

between wetlands and riparian areas.

Defmitions of riparian areas are found less frequently than defmitions of wetlands because when they are

regulated, they are generally regulated as a part of a shoreline, watercourse, and/or forestry program as a

"buffer strip." Some states seem to consider riparian areas to be physiographically but not functionally

distinct from wetlands. In Alaska, riparian areas are regulated as a part of the State Forestry Practices Act

and are defined in tenns of a loo-foot strip along a watercourse. In Connecticut, riparian areas are regulated

as they relate to watercourses and flood plains (regulation is by local discretion, with state standards).

Kansas addresses the definition of riparian areas through its statewide water plan as vegetation and associated

wildlife areas. Ariwna defines riparian areas, within which wetlands are included, through executive order in

tenns of the aquatic and terrestrial ecosystems dependent upon surface and groundwater (fable 1).

3.1.2 Inventories

Mapping features, scale, and accuracy are also major issues in wetland and riparian area programs.

Boundaries often follow natural features and cross property lines. Detailed mapping may give rise to the

erroneous belief that wetland and riparian boundaries can be located within mathematical precision. In fact,

boundaries must be somewhat flexible since they reflect a natural transition (Kusler 1983).
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Not all states and communities with wetland protection programs map their wetlands. Instead. some rely

upon written defmitions such as vegetation criteria and tidal elevation. Such an approach is less expensive

than mapping, but it creates uncertainty as to the location of wetland boundaries.

To date, most wetland mapping efforts have relied extensively on existing air photos or other existing data

sources. Principal data sources differ from state to state. (Some examples are listed in Table 1 and Kusler

1983.) Several states, including Connecticut and Michigan, undertake extensive inventories of wetlands. In

Wisconsin the statewide wetland inventory is supposed to be updated every ten years. However, current

funding only allows this update to occur on a 20-year schedule.

States often adopt existing wetland maps prepared by federal agencies. This is true in Alaska, Idaho,

Kansas, Maryland, Minnesota, Mississippi, North Dakota, and Pennsylvania, where the USFWS has

undertaken mapping efforts. Several USFWS inventories are incomplete, such as in Wyoming and Texas,

where only coastal areas have been defIned. As states rely on federal agencies, local governments depend

largely on federaVstate wetland inventories. As a result, detailed information at the local level is often

lacking.

It appears that very little riparian area mapping has been done nationwide. In Arizona, as a pilot project,

the USFWS is modifying existing wetland maps to add riparian vegetation.

3.1.3 Delineation

The value of a defInition as well as an inventory method lies in delineating boundaries on the ground.

According to Willard et aI., "controversy is likely to arise when defming the boundary or locating the edges

of a wetland" (1990, p. 114). The CWA requires a permit for the discharge of dredge or fIll materials to

waters of the United States, which include wetlands (and intermittent streams) to the OHW in freshwater

areas or MHW in tidal areas. MHW is "established by (ground] survey with reference to the available tidal

datum, preferably averaged over a period of 18.6 years." The OHW is the "line on the shore established by

fluctuations of water and indicated by physical characteristics such as a clear, natural line impressed on the

bank" (33 CFR Part 329.11).

Wetland delineation for federal purposes is determined by the Federal Jurisdictional Wetlands Manual. Some

states such as New Hampshire are incorporating this methodology for purposes of state wetlands regulation

as well (see Table 1). Use of the current federal manual has set off a storm of protest over its delineation of

regulated areas. With current proposed changes to the federal manual <Environmental Re»<>rter 1991),

changes to state programs may result and add to the confusion and frustration with wetlands delineation.
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To adequately protect wetlands, associated riparian areas need to be delineated to act as buffers. According to

Willard et al.:

Even given equivalent defmitions and methods for applying them, certain kinds of wetlands are
difficult to delineate definitively. Many defmitions recognize that wetlands are transitional natural
features [see USFWS definition in section 3.1.1 of this report] ...Because wetlands protection
essentially attempts to protect the functions of those wetlands, many suggest that the boundaries
should include buffer areas to protect that area which is necessary to protect the function of the
wetland. Although maintenance of buffers is a significant policy question, defining the location of
such a buffer presents similar boundary problems. Including the area upon which the wetland is
functionally dependent may extend the boundary far beyond the limits demarcated by water, soil, or
vegetation (1990, p. 115).

Wetlands and associated riparian buffers vary in size regionally and even within bioregions. Maine regulates

freshwater and coastal wetlands and upland areas adjacent to these wetlands where the upland activity would

wash soil into the wetlands (Want 1990). Maryland regulates a 25-foot to 100-foot buffer around freshwater

wetlands. In the Pacific Northwest, IS-meter buffer corridors have been suggested (Budd et aI. 1987).

Obviously, such buffer areas are likely to include much of the riparian wne. (For an excellent discussion of

the ecological values of buffer strips see a new Harvard University study, Binford and Buchenau

forthcoming.)

Willard et aI. note

The problem of defining the boundary is complicated by the fact that the physical and biological
characteristics of wetlands are dynamic. Plant boundaries can change in a season, water levels in
hours, and soils over years. Wetlands are naturally in a state of change, and these metamorphosis
frustrate and confuse regulators and landowners subject to regulation. Boundary delineations must,
therefore, reflect the time period for which the boundary applies. Boundaries can be drawn to apply
for a year, a decade, or a century. Under its regulations for instance, the Corps does not consider an
area to be a wetland if it has not displayed all the characteristics required by the CorpslEPA
definition within the previous five years (1990, p. 115).

3.1.4 Value ranking

"Based on inventories and descriptions or characterizations, wetlands can be categorized in several different

ways," according to Haygood and Reed (1990, p. 51). They continued that wetlands

might simply be classified by type, or they might be classified by the degree of stress on the
wetland (in other words, the likelihood that it would be a target of development or subject to
degradation). Wetlands might also be categorized by their condition. For example, wetlands might
be divided into three categories: undisturbed natural wetlands, wetlands which are degraded but
restorable, and irreversibly damaged wetlands. Such systems of categories can be the basis on
which planners prescribe qualitatively different management strategies or set priorities for the
timing of actions.

Some planning processes take the further step of grouping wetlands based on their relative value or
importance. This step, which is referred to as "ranking," has generated controversy both in concept
and in practice because of its presumed implication that some wetlands may be sacrosanct and
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some expendable. The concept of wetland ranking involves placing inventoried wetlands into three
to five broad categories based on the combined importance of their ecological services and intrinsic
values. While systems such as [the USFWS habitat evaluation procedure] REP and [the Corps
wetland evaluation technique] WET exist to identify or predict the functions of a particular wetland
(and provide a basis for comparison to functions performed by other wetlands), ranking inherently
requires judgments about the value to society of the functions performed. Thus, ranking goes
beyond science and into the realm of policy (1990, p. 51).

This situation is not unusual in environmental planning and management. For example, the SCS

agricultural and evaluation and site assessment (LESA) system uses a combination of physical soil

characteristics and site-specific social factors to evaluate farmland for protection (Steiner et al. 1987).

Federal agencies are to use LESA as part of the environmental review process to determine impacts of

projects on farmlands. States and local governments may adopt their own LESA systems, subject to

USDA approval.

Wetlands ranking has been carried out in the context of planning processes and state regulatory programs.

EPA and the Corps have used the advance identification (ADID) process to rank wetlands in several parts of

the country (Haygood and Reed 1990). ADID is a process of collecting data and generating new data on the

aquatic system and its value and function to surrounding and downstream ecosystems to determine what

areas are generally suitable or unsuitable for use as discharge sites.

Massachusetts employs a ranking system in its state wetlands program, which in effect assigns wetlands to

two broad classes. According to Haygood and Reed. the Massachusetts

Inland Wetlands Restrictions Act and the Coastal Wetlands Restriction Act. wetlands are mapped on a
town-by-town basis. Those wetlands identified as particularly valuable are designated for restriction.
Following a public hearing, a Restriction Order is enacted which prohibits certain activities which
would harm the wetlands. The Order is recorded on the deed of the property to give notice of the
restriction to future purchasers of the property (1990, pp. 52-53).

New York also uses a classification system. The New York system has a hierarchy of classes. Haygood

and Reed observe:

Under its freshwater wetlands law, the New York Department of Environmental Conservation
classifies freshwater wetlands regulated by the state (those above 12.4 acres in area) in four
categories based on criteria for functional characteristics, including some social functions such as
the wetland's role in protecting water supplies. After mapping and ranking, the state notifies
landowners of wetlands on their property and provides information on the likelihood of obtaining a
permit for activities in the wetland (1990, p. 53).

The classification and rating of wetlands is controversial. Haygood and Reed swnmarize the

controversy as follows:

A number of arguments have been raised for and against ranking and its various permutations.
Many wetlands scientists and policy makers accept the premise that different wetlands perform
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different functions and thus, for particular purposes, some wetlands are more valuable than others.
Case by case pennit decisions reflect these judgments. Ranking can be viewed as
institutionalizing this premise, and setting priorities explicitly rather than implicitly, perhaps on a
more consistent basis. To the regulated community, ranking of wetlands can provide greater
certainty and predictability to the regulatory process, reduce delay, and help to avoid costly disputes
over highly valued wetlands. Ranking can also help ensure that limited agency resources are not
tied up on a few proposals, while in potentially more valuable wetlands, alterations go on
unnoticed.

However, some observers question the policy basis for judgments about the relative value of
wetlands, particularly for wetlands high in different values (for instance, wetlands important for
wildlife habitat versus those important in moderating flood flows). The relative values of wetlands
may also change over time, as might knowledge and appreciation of them. If criteria are not well
specified, the rankings may be inconsistent The process of identifying and ranking wetlands can
also be very resource-intensive. If the rankings are only advisory and are not tied to a specific
regulatory authority, some critics charge that little is gained through a costly process (1990,
p.53).

3.1.5 Functions and values evaluation

The mitigation MOA between EPA and the Corps references a goal of no overall net loss of wetlands

functions and values. Value ranking systems assume the capability of assessing value of wetlands based on

functional evaluation. Wetland replacement assumes evaluations and comparability of functions and values.

However, there seems to be a problem with the availability of an acceptable methodology to evaluate

wetlands functions and values. The Corps has its wetlands evaluation technique (WET) (Adamus et al.

1987). Wisconsin has published a wetland evaluation methodology (1983). Cooper et al. (1990) are

working on an Intennountain West riparian evaluation methodology. Most of these systems are based on

numerical rankings. Preliminary experience with attempts to rank wetlands according to numerical ranking

systems suggests that such systems are useful but have several important drawbacks:

• Any attempt to systematically rank and compare wetlands by taking into account a large number
of characteristics may require large amounts of natural resource data and, to a lesser extent,
cultural data. Data pertaining to site-specific soils, geology, and wildlife, including rare and
endangered species, can be generated only through field surveys at considerable expense (Kusler
1983).

• Any effort to rank wetlands according to a numerical scale must deal with situations where a
single value is of primary importance (e.g., a bald eagle's nest) (Kusler 1983).

• Any effort to rank according to numerical scale must distinguish between complementary and
conflicting values. For example, value scores should not be added where a wetland is habitat for
rare species and also a potential groundwater extraction site if these two uses are incompatible
and mutually exclusive (Kusler 1983).

• Any effort to rank wetlands should be flexible enough to take into account all important
functions and values (Kusler 1983).

• Most of such systems assume that federal and state agencies have the capability to fully and
accurately gather necessary data and evaluate it for all functions and values.
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Williams has identified several other generic problems related to the assessment of wetlands values,

including:

• The sheer diversity of wetland types and their functions and products makes the weighting of
their functions and values difficult

• Wetland values increase as wetland areas decrease, particularly as wetlands are often interspersed
between and interrelated with other wetland areas.

• Cost-benefit analysis is not applicable to non-consumptive wetland functions.

• Commercial values are finite but wetlands may provide benefits that will last forever.

• Benefits from natural functions and characteristics do not necessarily accrue to wetland owners.
but to the public.

• Information on functions and processes. and even on the precise nature of impacts. is limited
despite a massive research effort during the last few decades.

• Even where functions have been clearly identified there may be significant differences of opinion
as to their value to humankind (adapted from Williams 1990. p. 39).

3.1.6 State waters definition

For purposes of implementing water quality standards and other state programs. states adopt defmitions for

"waters of the state" or "state waters." Wetlands are included in the definition of "waters of the state" in 32

states (Table I). In Alaska. Arkansas. Connecticut, and South Carolina. the use of "marshes" in the

definition of "waters of the state" is implicitly interpreted to include all wetlands. States may choose to

include riparian or flood plain ecosystems as a whole in the defmition of waters of the state (U.S.

Environmental Protection Agency 199Oc). Maryland includes as waters of the state: "the floodplain of free

flowing waters determined by the Department ...on the basis of the 100 year flood frequency." Michigan

provides that its high quality waters: "shall not be lowered in quality...unless it is determined thaL..such

lowering will noL..[b)ecome injurious to the value of utility of riparian lands." Therefore. an important

step in being able to apply water quality standards to wetlands and riparian areas is to include them in the

definition of state water (U.S. Environmental Protection Agency I99Oc).

3.2 Regulatory Programs

3.2.1 Introduction

Some regulatory programs focus on controlling alterations of the wetland resource itself (Table 2).

Examples include the Section 404 program of the CWA at the federal level, various wetlands protection

laws adopted by some state governments. and some environmentally sensitive lands ordinances and zoning

provisions at the local level. Other regulatory programs focus not on the wetland resource. but on the

activity that may cause the alteration (Table 2). According to Leslie et al.•
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protecting wetlands may be only a small pan of these regulatory programs. Examples include
permitting requirements for dams and water diversions, controls over wastewater discharges, and
regulations controlling the disposal of hazardous wastes. ...Questions about legislative language and
intent as well as such basic issues as how a wetland should be defmed often make the precise scope of
regulatory programs difficult to defme. Questions continually arise about the reach of regulatory
programs and the processes used to implement them (1990, pp. 141-142).

The first regulatory programs began in coastal states. Salvesen has observed,

most wetlands protection efforts on both state and federal levels started along the coasts and slowly
worked their way inland. Coastal wetlands have always received more attention and therefore more
protection than their inland cousins, even though freshwater wetlands comprise the bulk of all
wetlands.

Nonetheless, until 1972 only a few states had law as to protect their coastal wetlands. California
and Oregon had broad coastal zone management programs in place by then, while Massachusetts
and Connecticut enacted laws specifically to protect coastal wetlands. But in 1972, the...CZMA
provided the impeUls for the rest of the coastal states to follow their lead. Now, all but a handful
of coastal states administer federally approved coastal zone management programs (1990, p. 44).

A few states have enacted programs that protect unique naUlral resources, including wetlands, in defmed

geographical areas or on a regional basis. California, Florida, Maine, Maryland, Massachusetts, New

Jersey, New York, and Washington all have such programs. For example, in 1979, New Jersey enacted the

Pinelands Protection Act to regulate development and protect natural resources, including wetlands, in an

approximately one million-acre, pine barren area in the south-central part of the state (Salvesen 1990). The

Lake Tahoe Basin of California and Nevada also receives special regional protection. In both the Pinelands

and the Lake Tahoe basin, state and local efforts were coupled with federal initiatives. (For more

information about the Pinelands and Lake Tahoe, see Glasoe et al. 1989.) Florida's critical area program

applies to "areas of critical state concern," which may include an area containing naUlral, historical, or

archaeological resources of regional or statewide significance. Maryland's critical area program was

established in 1984 to protect the Chesapeake Bay (Salvesen 1990). Other states have joined Maryland and

the federal government in a regional effort to restore the Chesapeake. Local governments in Washington

can establish environmentally sensitive areas (Jennings et al. 1988).

Such regional approaches are receiving growing attention. For example, EPA has launched a watershed

protection initiative (U.S. Environmental Protection Agency 1991d). Watersheds are distinct regional

units. The goal of the watershed initiative is to reduce ecological and human health risks in critical

watersheds. This will be accomplished by

• The identification of watersheds, by EPA regions and states, based on problems with available
solutions;

• The aggressive implementation of controls;
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• The development of scientifically valid, practical indicators to identify and assess improvements
made and/or ecological risks that threaten water; and

• The development of ecological criteria that states can use in adopting standards for ecologically
based JX>Uution prevention and control programs (U.S. Environmental Protection Agency
1991d).

Section 404 of the federal CWA remains the "most extensive and controversial federal wetlands regulatory

program, ...that directly and specifically regulates the alteration of wetland resources" (Leslie et al. 1990,

p. 142). Section 404 requires a permit to be obtained from the Corps before dredged or flll material can be

discharged into any waters of the United States. Its protection of wetlands is limited to those physical

alterations (and associated chemical and biological impacts) associated with the disposal of such dredged or

flll materials in a wetland area (Leslie et al. 1990). States can assume the 404 program under certain

provisions (40 CFR 233 et seq.). Only Michigan has done so to date, although several states have

evaluated the JX>ssibility of assumption. State assumption is discussed further in section 3.3.1 of this

report.

3.2.2 Planning efforts

As a part of identification of regulatory and non-regulatory strategies for wetland protection, there currently

is major emphasis being placed on the preparation of state wetland conservation plans (SWCPs). The

concept of SWCP was emphasized by the National Wetlands Policy Forum (The Conservation Foundation

1988). The Forum proJX>sed that SWCPs be the basis for state wetland protection and management

activities. EPA proJX>ses to fund three model SWCPs in FY91 and to assist all SO states, on a voluntary

basis, in the development of SWCPs by the year 2000 (U.S. Environmental Protection Agency 1991e).

New York Deparunent of Environmental Conservation (DEC) is preparing a SWCP. DEC is seeking to

improve consistency with federal programs and foster cooperation with local programs. As envisioned by

DEC, the SWCP for New York will identify the wetlands resources of the state, based on existing

inventories, and establish a no net loss/net gain goal in the plan. It will then identify the scope of federal,

state, and local programs in New York that affect wetlands protection, both in a positive and negative sense.

It will identify continuing needs to establish additional programs, eliminate programs or establish

consistency, and approaches to meet these needs (U.S. Environmental Protection Agency 1991f). In

addition, DEC anticipates developing non-regulatory opportunities for protecting and managing the state's

wetlands through cooperative agreements with landowners, including the agricultural community.

The World Wildlife Fund{The Conservation Foundation is preparing a guidebook on how to develop and

implement a comprehensive statewide wetlands strategy. This project pursues one of the National Wetlands
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Policy Forum's major recommendations for achieving no net loss: the development of comprehensive

statewide wetlands strategies. Comprehensive state wetlands strategies (CSWS) are envisioned to be a

flexible tool to achieve no net loss in a manner suited to the unique circumstances of each state. A CSWS

demonstrates how a state will achieve the no net loss goal by cataloging the state's wetlands resources and

outlining policies to be implemented to ensure the goal is met. It also coordinates the disparate

government authorities that affect wetlands, and draws upon regulatory as well as non-regulatory programs

to meet the CSWS's goal (World Wildlife Fund/The Conservation Foundation, No date).

In Oregon,locally developed wetland conservation plans (WCPs) were authorized by the 1989 state

legislative assembly under Senate Bill 3, which established state policy concerning wetlands. WCPs are

optional and are designed to provide better management of Oregon's wetlands while resolving conflicts

between local comprehensive plans and state and federal wetland regulation. Comprehensive plans are

mandatory for local governments in Oregon. These plans must achieve specific statewide goals, several of

which are related to wetlands and riparian areas.

As outlined in state statute and administrative rule, WCPs must contain specific components in order to be

approved in Oregon. These components include: a site description and maps; a detailed wetland inventory;

an assessment of wetland functions and values; identification of public uses and conflicting planned uses;

designation of wetlands for protection; conservation or development; specification of sites for fill or

removal and conditions and procedures under which the activity will occur; a mitigation plan for

replacement of wetland functions and values lost under the plan; monitoring provisions for both plan

compliance and mitigation; specification of buffer areas and uses allowed on lands adjacent to wetlands; and

policies and implementing measures. These components are compatible with the required elements for

comprehensive plans in Oregon.

3.2.3 State regulatory programs

The degree of wetlands regulation by states varies widely (Table 2), with coastal wetlands receiving greater

protection than inland wetlands. According to Leslie et al. (1990), all coastal states (including those

bordering the Great Lakes) except Georgia, Illinois, Indiana, Minnesota, Ohio, and Texas have coastal zone

management programs that regulate wetlands as part of the federal CZMA Georgia and Minnesota have

state coastal regulatory programs that affect wetlands, but they are independent of the federal program (Leslie

et al. 1990).

Leslie et al. (1990) also observe that more attention has been given to coastal wetlands. The following

states administer specific wetlands protection laws that include freshwater wetlands: Connecticut. Florida,

Maine, Massachusetts, Michigan, Minnesota, New Hampshire, New Jersey, New York, Oregon,
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Pennsylvania, Rhode Island, Vennont, and Wisconsin. Several states also use other programs, such as

flood-plain management and shoreline protection, to restrict some activities affecting inland wetlands (Leslie

et al. 1990).

Some states, including Connecticut and Washington, also accomplish riparian area protection through

"shoreline" protection legislation. (See also Washington case study in section 4.2 of this report.)

Connecticut's Inland Wetlands and Watercourse Act regulates filling, dredging, building, obstructing, or

polluting a wetland or watercourse.

The administration of state programs differs from state to state. In New England, where there is a strong

tradition of home rule, states typically allow their wetlands program to be delegated to local governments,

some with state oversight. But even in New England, the states are assuming a greater role. In

Connecticut. municipalities once were only encouraged to regulate wetlands; now, following amendments

to Connecticut's Inland Wetland Law in 1987, they are required to do so. In Maine, the state may delegate

administration to municipalities, while Massachusetts's program is administered by over 300 conservation

commissions but overseen by the state.

Local governments have substantial regulatory authority over wetlands through general or comprehensive

plans, zoning ordinances, subdivision regulations, and other land-use and development controls. Counties,

cities, and towns can implement wetlands zoning regulations as part of a comprehensive zoning program or

adopt them through a separate wetlands ordinance (Leslie et al. 1990). Local officials may also tighten

control over wetlands uses through implementation of local flood-plain regulations, subdivision regulations

which may require maintenance of open space in wet areas, perfonnance standards, building codes, and other

techniques. According to Leslie et al. "these types of regulations can apply to activities and methods of

alterations, as well as to the wetlands resource itself' (1990. p. 166, see also Burke et al. 1988).

Tucson, Arizona adopted a Watercourse Amenities, Safety and Habitat (WASH) Ordinance in 1991. Washes

are important hydrological elements in the deserts of the Southwest These wetland and riparian areas

provide benefits such as groundwater recharge, wildlife habitat. and recreational areas. Washes can also pose

a threat to human safety because of flash flooding. As a result, development in or near desert washes

presents a planning challenge. In Tucson, if the city engineer detennines that a safety hazard exists, then

developers must have a mitigation plan to alter a wash. The mitigation plan consists of two parts: a plan

for the treatment of the wash and a vegetation/revegetation plan.
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Alaska has no comprehensive statewide program, but Juneau and Anchorage have developed wetland plans

that identify and catalog wetlands for their resource values. Information is used in zoning and planning to

protect areas of high wetland value from development.

The Vermont Wetlands Act outlines certain responsibilities for regional and local planning commissions

(U.S. Environmental Protection Agency 1991t). Wetlands protection is linked to growth management. In

1988, the Vermont Legislature passed Act 200, a growth management act, to foster greater cooperation

among state agencies, regional planning commissions, and municipal governments in planning for local

resources. Under its local planning and protection program, a pilot project will be established to

demonstrate the potential for such efforts and to serve as a guide for other municipalities interested in

pursuing local protection efforts. In addition to the specific products for each pilot town, a planning

document will be generated to provide guidance to other Vermont towns interested in conducting more

detailed inventories and adopting local zoning ordinances. The wetlands protection guidance document is

intended for statewide distribution and will be published as a supplement to an existing local planning

manual (U.S. Environmental Protection Agency 1991t).

Wetland and riparian area protection can be accomplished by adopting appropriate water quality standards.

Under the goal of the CWA, standards may address biological and physical as well as chemical integrity of

waters of the United States. Standards are implemented through permits, 401 certification, and/or through

enforcement processes. Various water quality standards can be used to achieve wetland protection goals,

including the:

• inclusion of wetlands/riparian areas in the definition of waters of the state in order to assure
application of water quality standards to those areas;

• designation of uses (i.e. functions, values, and benefits) for wetlands and riparian areas to meet
the same minimum requirements of 40 CFR 131.10 that are applied to other waters;

• application of antidegradation standards to wetland and riparian areas. As a part of the
. antidegradation standard, states can designate outstanding natural resource waters (ONRW) for

wetlands which allows for special protection (U.S. Environmental Protection Agency 1985); and

• application of existing or new biological, physical and chemical integrity narrative and/or
numeric standards.

Many states currently do not have wetland specific water quality standards (Table 2), but all states are

directed to have wetland standards by 1993 (U.S. Environmental Protection Agency 1990). Wisconsin is

currently proposing water quality standards for wetlands. These are based on a series of narrative criteria

intended to protect the functional values and uses of wetlands. The narrative criteria allow the state to make

an assessment of the nature of a proposed project and its potential impacts on wetlands, the alternatives to
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the proposed project that might lessen the impacts on wetlands, and the significance of the exp«:ted impacts

on wetlands for the purposes of state review and 401 certification of projects (U.S. Environmental

Protection Agency 1991c).

The EPA (1991 e) reports that the North Carolina Department of Environment, Health and Natural

Resources is developing narrative standards, biological criteria, use classifications, and Tier III (unique and

exceptional value wetlands) protection for wetlands. The main products of this work will be a biological

criteria manual and a state wetland map book.

The South Carolina Department of Health and Environmental Control (DHEC) is in the process of

designing protective standards for wetlands to include a classification system with criteria for the state's

freshwater and saltwater wetlands. The development of this system will augment the existing water

classifications and standards systems to ensure greater protection of South Carolina's wetlands values and

functions through the CWA programs. The wetlands classification system will be developed for application

to the 401 water quality certification, NPDES permitting programs, and non-point source management

programs. An additional objective will be to investigate the designation of outstanding and valuable

wetlands for protection under Tier III of the antidegradation rules of the current South Carolina water quality

standards (U.S. Environmental Protection Agency 1991f).

According to Salvesen, "some states have modeled their programs after the federal 404 program and

incorporated the same definitions, exemptions, and permit requirements as those employed by the Corps and

EPA; other states have adopted programs that extend far beyond the regulatory reach of the federal program

and regulate more than just the deposit of dredge or fIll" (1990, p. 47). States have concocted a variety of

measures to delineate where the wetland ends and the upland begins (Salvesen 1990), but some have adopted

the federal jurisdictional manual to reduce regulatory overlap and confusion. A few state wetlands

regulations cover activities not only in a wetland itself, but also in a buffer strip around the wetland. Some

states, such as Maryland. regulate buffer areas beyond the wetland boundary.

States can assume significant regulatory authority under Section 401 (Leslie et al. 1990, Ransel and Meyers

1988). As a result of this provision, states have the authority to review any federal permit or license which

may result in a discharge to waters of the United States, including Section 404 permit applications, to

ensure that actions are consistent with the state's water quality standards and requirements. Although several

states exercise this authority, some state program managers believe that the Section 401 certifIcation

provision is not an effective wetlands protection tool because most states have not developed specific water

quality criteria for wetlands.
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Twenty-nine states apply antidegradation water quality standards to wetlands (Table 2). For instance, in

Nebraska the antidegradation policy is used with the 401 program. If fIll eliminates or impairs a beneficial

use of a surface water body, including wetlands, then the antidegradation clause of Nebraska Surface Water

Quality Standards is violated and 401 certification is denied. However, many other states essentially waive

exercise of their authority under Section 401, or rarely if ever deny certification (Leslie et al. 1990). CWA

Section 401 certification is discussed in more detail in section 3.4 of this report.

In 25 states, BMPs are used to protect wetlands (Table 2). BMPs are recommended to prevent or minimize

environmental damage from land uses or activities. For example, in Maine, BMPs are used as performance

standards. The Maine Departtnent of Environmental Protection has determined that some activities that take

place in or adjacent to wetlands and water bodies will not significantly affect the environment if carried out

in accordance with prescribed standards (Maine Departtnent of Environmental Protection 1989). For these

activities, there are general permits for certain watercourse alterations if specific perfonnance standards are

achieved. All projects must meet standards for erosion control, habitat protection, and water quality. In

addition, various permitted activities in or adjacent to wetlands and water bodies have specific standards that

must be achieved in Maine.

3.2.4 Water rights

Leslie et al. have observed "one area which is substantially ignored by most existing regulatory programs,

and where the states clearly have the lead, is in regulating the water suppliers that wetlands need for their

survival" (1990, p. 165). They continue,

many wetlands alterations are caused by upstream water withdrawals or other hydrological changes.
Many states, particularly in the West, have adopted extensive regulatory programs to control such
withdrawals. Often, however, nourishing wetlands is not considered to be a beneficial water use
under state water laws. In these cases, the state water allocation system apparently cannot be used
to ensure that wetlands receive water (Leslie et al. 1990, p. 165).

Hobbs and Raley have observed

that federal agencies exceed their statutory authority if and when they attempt to utilize water
quality regulation for the purpose of allocating or reallocating appropriative water rights from their
intended beneficial use to instream or other values. In view of [CWA] section 101(g), the Corps
and EPA must perform the tasks delegated to them under the Act in a manner that respects water
rights in concert with national water quality and wetlands protection regulation. The 1977 Clean
Water Act sets forth a framework of federalism by which to reconcile these sometimes conflicting
but vitally important public purposes. Attempts to use water quality and wetlands regulation to
promote the "new riparianism" are misplaced (1989, p. 845).
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Furthennore,

advocates of the new riparianism, rallying to the banner of the "public trust," "public interest
review," "wetlands preservation," and "antidegradation," suggest that the Oean Water Act should
be utilized to allocate and reallocate water to a broad range of instrearn environmental,
socioeconomic, cultural, and aesthetic values. For example, one commentator argues that the
public trust doctrine and water quality regulation should be employed to restrict "the quantity of
water extracted by appropriators" because "almost all extractions of water contribute to water
quality degradation by ... reducing the quantity of water in the stream and, thus, its assimilative
capacity." This effort appears to be part of a larger to impress the "natural flow" doctrine of
riparian law upon the prior appropriation states (Hobbs and Raley 1989, p. 855).

3.3 404 Permit Program

3.3.1 State assumption

Thus far, Michigan is the only state with both a sufficiently strict program and the inclination to assume

administration of the federal Section 404 pennit program within its borders. Michigan assumed

administration of the Section 404 wetlands program in August 1984. But the Corps has retained

jurisdiction over Section 10 of the RHA of 1899 and "Section 404 activities in and adjacent to the Great

Lakes, their connecting waterways, wetlands adjacent to navigable rivers, and the mouths of major

tributaries of navigable rivers" (Brown 1988, p. 9). Michigan's wetlands program is broader than the 404

program.

Since Michigan is essentially running its own 404 program, pennit applications must go through a type of

public interest review similar to that which the Corps perfonns and must meet tests similar to those which

EPA has established, such as the water dependency and practicable alternatives test In other words, in

Michigan, a pennit to develop in wetlands will be issued only if the activity is in the public interest, is

"primarily dependent on being located in the wetland," or if no "feasible and prudent" alternative exists.

Michigan goes a step further and also considers the amount of wetlands remaining in an area and the

cumulative impacts of the proposed projects on wetlands in a particular watershed before it will issue a

pennit (Salvesen 1990).

Several states indicate that they have considered assuming primacy and creating a state 404 program,

including Alabama, Alaska, Arkansas, Colorado, Connecticut, Idaho, Kentucky, Maryland, Minnesota,

Missouri, Montana, Nebraska, New Hampshire, Oklahoma, Oregon, Pennsylvania, Rhode Island, South

Carolina, Tennessee, Washington, Wisconsin, and Wyoming (Table 3). According to the state officials

who responded to the survey, the major reason for not pursuing primacy has been inadequate state-level

funding and staffing. In Maryland, the state is working toward primacy by sharing responsibilities for a

404 under a proposed new pennit program.
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According to Salvesen, there are few reasons for states to assume the 404 program. He notes, "the 404

permit program's regulations are cumbersome, its requirements are stringent, and the incentives to assume

its administration are few" (Salvesen 1990, p. 44). Leslie et al. have identified the following major

impediments to the delegation of 404 to the states:

• The CWA does not provide sufficient funds for the federal government to assist the states.

• The CWA does not allow the state to assume permitting responsibility for certain waters.

• Aside from that restriction, the CWA does not provide for partial delegation.

• Because EPA is responsible for delegation, that agency also oversees the delegated programs and
some state officials are concerned EPA may be "too tight in its oversight"

• Even if all 404 authorities could be delegated, the Corps would still retain RHA permitting
responsibilities, meaning an applicant may still need two permits (adapted from Salvesen 1990,
pp.161-162).

3.3.2 Advance planning

EPA has initiated a cooperative effort among state, federal, and local agencies to inventory, charncterize, and

map wetland resources. As a result of the CWA, EPA with the responsible 404 pennitting agency, that is,

the Corps or the Michigan Department of Natural Resources (MDNR) in that state, have joint authority "to

identify wetlands that are suitable or unsuitable for discharge pennits" (Haygood and Reed 1990, p. 36).

This authority has led to EPA's ADID program. The maps that result from ADID efforts are intended to

identify suitable/unsuitable designations "to guide regulatory decisions and private actions and lend

predictability to the Section 404 permitting program" (Haygood and Reed 1990, p. 36).

According to Salvesen, "Between 30 and 40 advance identification processes have been proposed, completed,

or are underway in such places as the Hackensack Meadowlands, New Jersey; Chincoteaque Island. Virginia;

York County, Maine; Pearl River Basin, Louisiana; East Everglades, Florida; Riverwater Basin, Nebraska;

San Francisco Bay; along the Jordan River in Utah, and in the dunes region of Indiana (1990, p. 38).

Recently, an ADID process has been initiated in the Verde Valley of Arizona. ADID is one attempt to

improve the 404 process and involve state agencies with the Corps and EPA.

3.3.3 Federal process

In most states, the Corps is responsible for the 404 permitting process. The Corps determines

jurisdictional delineation for wetlands. The Corps generally relies on the federal manual for delineation.

Several states augment the Corps' delineation with additional defmitions of wetlands and riparian areas

(Table 3). In Maryland, the Corps determines delineation, but state nontidal wetlands go beyond this
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jurisdictional line to regulate a 25- or 100-foot buffer zone. The MDNR determines delineation in

Michigan.

Concerning public notification and pre-application information, the various states and different divisions of

the Corps have taken several approaches (fable 3). The state activities associated with public notification

range from elaborate (for example, Maryland, Michigan, and South Carolina) to little or none (for example,

Nebraska and South Dakota). In the states without notification procedures, the Corps usually assumes the

major responsibility. Several states have published information booklets to assist developers and agencies

with the 404 process. In such states, joint or dual application processes are common between the Corps

and the state. In other states, like Colorado and Illinois with several Corps divisions, multiple public

notice procedures are used.

In addition to the 404 monitoring and enforcement done by the Corps, some states are involved through

their state wetlands programs. There is great variation in state monitoring activities related to 404 permits.

Many survey respondents and other observers contend that the monitoring activities of the Corps and EPA

are minimal and inefficient

Generally, the civil and/or criminal penalties for 404 violations are imposed according to national standards

by the Corps. However, there appears to be much variation around the country in the level of rigor used by

the Corps (division or district) offices in imposing penalties. A few states reported that EPA has also

penalized violators (fable 3).

The district offices of the Corps are generally responsible for managing information related to 404. Projects

with 404 permits are tracked by the individual Corps district project officers. Some state agencies retain

copies of 404 applications and permits (fable 3). This tracking frequently occurs through the 401 process.

In Florida., state statutes mandate a permit data management system. State officials are required to make an

annual report to the Florida legislature to identify losses and gains of wetlands. Some states including

Ohio, Tennessee, and soon Kentucky, use computer systems to monitor 401/404 projects. California has

recently begun tracking 401 permits.

Mitigation measures associated with 404 vary from state to state and within the different regional/district

offices of the Corps and EPA (fable 3). The USfWS dermes mitigation as the following steps: 1) avoid

the impact, 2) reduce the impact, 3) ameliorate the impact over time, and 4) compensate for unavoidable

impacts. Mitigation can involve the creation or restoration of wetlands and/or riparian areas. In general,

mitigation proposals include some of the following elements:
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• A clear statement of the objectives of the mitigation;

• An assessment of the wetlands values and functions that will be lost and that will be replaced;

• A statement of the location, elevation, hydrology, soils, and vegetation of the new site;

• A description of what will be planted where and when;

• A monitoring and maintenance plan;

• A contingency plan;

• A schedule of completion; and

• A guarantee of worlc as planned and approved (adapted from Salvesen 1990).

In cases where mitigation involves some compensation for lost wetland values, the issue of compensation

ratio is usually raised. In other words, if one acre of wetland would be lost as a consequence of some

permitted action, how does one calculate the number of acres that should be enhanced or created to achieve

full compensation of the lost wetland functions and values? It is important to reiterate that many members

of the scientific community caution that the ultimate success of many types of compensatory actions,

particularly wetland creation, is uncertain. Federal agencies are evaluating the use of more sophisticated

wetland function and value evaluation techniques for estimating the appropriate compensation ratio for

individual permit applications. These techniques attempt to measure the value of the functions provided by

both the alteration of the wetlands and the compensatory measures, and the base compensation requirements

on the comparison of these functional values.

According to Salvesen,

Only a few states have established formal compensation policies. Florida usually does not allow
off-site mitigation, but it does allow "preconstruction mitigation," that is, mitigation banking. In
addition, every mitigation project in Florida above one-tenth of an acre must be put into a
perpetual conservation easement to ensure that the mitigated site itself will not be the site of future
development. A few state wetlands laws specify the type of plants and the amount of plant cover
required at mitigation sites. For instance, in Massachusetts, at least 75 percent of the surface area
of the replacement area must be established with native plants (1990, p. 50).

Several state mitigation policies require a certain minimum ratio of wetlands created to wetlands lost

(Salvesen 1990) (Table 3). For example, in New Jersey, the ratio is 2:1, although the state allows

mitigation at less than 2:1 (but not less than 1:1) under certain circumstances (Salvesen 1990). In

California, the ratio is at least 1:1 and can be considerably higher. In South Carolina, the ratio can be as

high as 3:1 (Salvesen 1990). Florida uses a sliding scale of ratios for mitigation (Table 3). The ratios vary

with each project depending on the likelihood of success, geographical location, and whether wetlands will
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be created, enhanced, or preserved (Salvesen 1990). For creation, ratios range from 1:1 to 6: 1, for

enhancement 4: 1 to 20: 1, and for preservation 10: 1 to 100: 1 in Florida. According to Salvesen,

"Connecticut's coastal wetlands law is so strict that it does not need a mitigation policy; since 1969, only

about five acres of coastal wetlands have been fllled" (1990, p. 50).

In 1986, New Jersey's Division of Coastal Resources adopted a mitigation policy intended to "assure 00­

net-loss of aquatic habitat productivity, including flora and fauna." New Jersey's Freshwater Wetlands

Protection Act, enacted in July 1987, allows for mitigation and establishes a preference for on-site creation

or restoration of wetlands whose ecological value equals that of the wetlands to be disturbed. If on-site

mitigation is not feasible, off-site mitigation and deed restriction of private property or an equivalent

monetary donation to the wetlands mitigation bank created by the statute is permitted. Land donations to

the wetlands mitigation bank are allowed only as a last alternative.

California's mitigation requirements are case-specific. According to Leslie,

California's mitigation policies focus on avoidance of losses, but the state will also consider a range of
options for protecting and enhancing wetland values. The California Coastal Conservancy, established
by the state legislature in 1976, was empowered to implement restoration and enhancement programs
within the coastal zone. This agency has worked to develop innovative mitigation approaches,
including pilot mitigation bank programs in San Francisco Bay and Humboldt Bay, as options for
permit applicants (1990, p. 178).

The effectiveness of current Section 404 program mitigation policies is uncertain (U.S. General Accounting

Office 1988, Rich and Coltman 1991). The Corps' current policy is that district engineers carry out

inspection and surveillance with all means that are at the district engineer's disposal. But in reality, the lack

of resources results in weaIcnesses in the following areas: verifying that Section 404 permit conditions are

met, monitoring the success of mitigation efforts, and taking effective enforcement action when permit

conditions are broken.

The lack of adequate monitoring of permit conditions, particularly in the area of verifying the success of

restoration and creation projects, has been frequently cited as a serious problem. One of the reasons that SO

little is known about the feasibility of wetlands restoration and creation is that past efforts have not been

vigorously inspected or monitored. A more effective enforcement program would, therefore, not only make

the nation's overall wetlands management efforts more effective, but could provide information that might

enhance scientific understanding of the viability of compensation projects.

3.3.4 Native American lands

Native American communities are another jurisdictional participant in the 404 process. Most Native

American lands are in the western states. In fact, these lands comprise significant portions of Alaska and
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Arizona. But many eastern states also have Native American lands, including Alabama, Connecticut,

Florida, Louisiana, Michigan, Mississippi, North Carolina, and South Carolina. Indian tribes may

establish their own water quality control organization. Native American groups exercising this option

would then assume 401 certification responsibilities as part of the 404 process. Thus far, several Indian

tribes have established water quality organizations or cooperative agreements with federal and state agencies

for CWA programs. In Montana, the Corps administers the 404 programs and the EPA provides 401

certification on Indian reservations. Some states such as Michigan and Oklahoma have cooperative

agreements with tribes for the permit process. Currently in Montana, the Confederated Salish and Kootenai

Tribe is looking into assuming the 404 process. However, in most states with tribal lands, no agreements

exist between state or federal agencies and the Indian tribes for handling Section 401/404 programs.

3.4 401 Certification

3.4.1 Introduction

States may grant or deny certification for a federally permitted or licensed activity that may result in a

discharge to the waters of the United States, if it is the state where the discharge will originate (U.S.

Environmental Protection Agency 1989). The decision to grant or deny certification is based on a state's

determination, from data submitted by an applicant and any other information available to the state, whether

the proposed activity will comply with the requirements of certain sections of the CWA contained in

Section 401 (a)(1). These requirements address effluent limitations for conventional and nonconventional

pollutants, water quality standards, new source performance standards, and toxic pollutants (Sections 301,

302, 303, 306, and 307). Requirements of state law or regulation more stringent than those sections or

their federal implementing regulations are included too. Thus, according to EPA, the states' "water quality

standards are a critical concern of the 401 certification process" (1989, p. 8).

If a state grants water quality certification to an applicant for a federal license or permit, it is in effect saying

that the proposed activity will comply with state water quality standards. A state may deny certification

because the applicant has not demonstrated that the project will comply with those requirements. If a state

denies certification, the federal permitting or licensing agency is prohibited from issuing a permit or license.

According to EPA, the state may also "place whatever limitations or conditions on the certification it

determines are necessary to assure compliance with those provisions, and with any other 'appropriate'

requirements of State law" (1989, p. 8).

In states without a wetlands regulatory program, the water quality certification process may be the only way

in which a state can exert any direct control over projects in or affecting wetlands. It is thus critical for

these states to develop a program that fully includes wetlands in their water quality certification process

(U.S. Environmental Protection Agency 1989). Even in states which have their own wetlands regulatory
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programs, the water quality certification process can be an extremely valuable tool to prote<:t wetlands.

First, most state wetland regulatory laws are more limited in the areas that are subject to regulation than is

the CWA. The CWA covers all interstate wetlands, wetlands adjacent to other regulated waters, and all

other wetlands, including those whose use, degradation, or destruction could affect interstate or foreign

commerce. This defmition is extremely broad and it would be hard to fmd a wetland for which it could be

shown that its use or destruction clearly would not affect interstate commerce. Federal jurisdiction extends

beyond that of states which regulate only coastal and/or shoreline wetlands, for instance. In states that

regulate inland wetlands, often size limitations prevent them from regulating wetlands that are subject to

federal jurisdiction (U.S. Environmental Protection Agency 1989).

Section 401 certification has limitations. The major limitation is that if 401 certification is the only tool a

state has to protect wetlands, it cannot place limits on activities which do not require a federal license or

permit. Some activities such as drainage or groundwater pumping can have severe impacts on the viability

of wetlands, but may not require a permit or license. Ideally, 401 certification should be combined with

other programs in the state offering wetlands protection opportunities (such as coastal management, flood

plain management, environmental impact assessment review, and local land-use planning and zoning).

States can certify activities defined in their water quality laws and take other actions to improve 401

certification. EPA (1989) has provided states with a summary of the activities needed to make 401

certification a more effective tool to protect wetlands. They are:

• All states can include wetlands in their defmitions of state waters.

• States can develop or modify their existing 401 certification and water quality standard regulations
and guidelines to accommodate special wetland considerations.

• States can make more effective use of their existing narrative water quality standards (including
antidegradation policy) to prote<:t the integrity of wetlands.

• States can designate uses for these wetlands based on wetland functions associated with each
wetland type. Such estimated uses could be verified when needed for individual applications with
an assessment tool such as WET, HEP, or region-specific evaluation methods.

• States can tap into the potential of the outstanding resource waters designation of the
antidegradation policy for their wetlands.

• States can incorporate 401 certification for wetlands into their water quality management planning
process. 1bis process can integrate wetland resource information with different water management
programs affecting wetlands (including coastal wne management, non-point source, and
wastewater programs) (adapted from U.S. Environmental Prote<:tion Agency 1989, p. 38).

Rhode Island has pursued several of these activities. The 401 water quality certification process in Rhode

Island involves antidegradation, wetlands protection, and non-point source management Rhode Island
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includes waters of the state to include wetlands. It has adopted regulations to prevent further degradation of

state waters that do not meet stipulated criteria. There are also regulations supporting current uses of a

water body (drinking, swimming, fishing, and wildlife habitat), defining ONRWs, and preventing further

degradation ofONRWs (Adamowicz 1991).

3.4.2 Activities

The Corps is required to wait for state 401 certification before issuing a 404 permit. In Arlcansas, an MOA

exists between a state agency and the district Corps office regarding 401 certification of 404 permits. Most

states certify any activities which require a 404 permit by 401 (Table4).

The Corps can and often does issue Section 10 and Nationwide 26 permits without state certification. In

Maryland, however, the Corps determines if nationwide permits are acceptable based on whether the

applicant has obtained 401 certification. In Alabama and South Carolina, 401 certification is linked to

Section 10. But in Kentucky, the Corps has refused to recognize 401 certification is required for Section

10.

Twenty-seven states report 401 certification regulations (Table 4). In Kansas, 401 regulations are contained

within the state's water quality standards. In Massachusetts, the rules contain an application for dredging

only. A second application for wetlands fJlling is in use, but are not formal 401 certification rules in

Massachusetts. Other states, including Connecticut and Montana. are in the process of developing 401

rules.

An activity that has generated considerable controversy is the licensing of hydropower projects by the

Federal Energy Regulatory Commission (PERC) (Evans 1991, Scherman 1991). The Federal Power Act of

1935 requires that the projects PERC "licenses are 'best adapted to a comprehensive plan' for the waterway"

(Evans 1991, p. 3). States, especially in the Northeast, have applied their 401 certification to hydropower

activities and the PERC has objected. The main concern raised by PERC is that the states' Section 401

"authority does not permit them to inquire into non-water quality matters" (Evans 1991, p. 4). PERC has

taken the issue to the state courts and found support for its arguments in the courts of Maine, New York,

Oregon, and Pennsylvania (Evans 1991).

Others view the PERC controversy as a states' rights issue (Willard 1991). They note that Section 401

indeed authorizes "the states to deny - in effect, to veto - any proposed federally permitted or licensed

activity that would violate state water quality programs" (Willard 1991, p. 6). Proponents of this

perspective argue wetlands protection is an appropriate requirement of state law to ensure water quality

standards. They observe Congress has delegated this authority to the states because states "are usually better
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qualified and equipped to develop and implement standards to protect specific rivers and streams and to

describe their use classifications and values" (Willard 1991, p. 6).

3.4.3 401 certification criteria

There is great variety among the states concerning 401 certification criteria (fable 4). In several states,

there are no written criteria. Each project in Alabama, for example, is reviewed individually and criteria are

established on the basis of best professional judgment and precedent to ensure that the state water quality

standards will not be violated. In some states, certification criteria are linked to coastal zone and/or water

quality standards. In Idaho, water quality standards, wastewater treatment requirements, and special resource

water requirements are considered in determining water quality certification. Idaho is in the process of

developing 401 certification regulations. All construction in Idaho shall be conducted during low-flow

periods and all areas disturbed by construction shall be stabilized with physical and/or vegetation methods to

ensure erosion protection. Kentucky includes wetland mitigation and stream restoration as 401 certification

conditions. In Montana, typical conditions include erosion control, the use of alternative materials, and

construction monitoring.

Maryland has one of the more sophisticated systems for 401 certification. Projects are reviewed for impacts

to water quality using antidegradation standards. Maryland has provisions for general certification which

consists of BMPs. Wetland mitigation sequencing and the analysis of options to the action are required as

conditions for certification. There is also a required public participation process in Maryland.

3.4.4 Monitoring and enforcement

Monitoring and enforcement of activities with 401 certification also varies from state to state (fable 4). In

most states, the Corps is responsible. But, in several states, state agencies cooperate with the Corps and

other federal agencies, such as EPA and the U.S. Forest Service in monitoring and enforcement. State

officials in Alabama note that monitoring and enforcement are hampered because of the lack of staff.

Officials in other states note that monitoring and enforcement are inadequate because of the budget of the

Corps. A state official in South Carolina notes that it has no formal monitoring and enforcement

procedures because of the belief that once the 401 certification process becomes part of the federal permit, it

must be enforced by the federal permitting agency.

Maryland Department of the Environment (MDE) has required mitigation under 401 in nationwide permit

reviews, but is unable to determine whether 401 certification holders are complying with the mitigation

requirements. MDE will review fJles to determine site-specific mitigation requirements, conduct site visits

to assess mitigation success in terms of viability and function, initiate compliance schedules in those cases

where mitigation was required, and initiate legal action where compliance has not been achieved.
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3.4.5 Penalties

At least eight states can impose a variety of civil and/or criminal penalties for 401 violations (Table 4).

Arkansas officials note that the actual imposition of such penalties are "very rare" there. Illinois officials

report "no substantial" penalties to date. Several other state officials report no penalties at all.

Massachusetts, in contrast, has imposed "a few administrative penalties." In Ohio, the maximum penalty

varies depending on prior infractions and type of penalties. Minimum fInes of $2.500 per day violation are

imposed in Ohio or imprisonment for not more than one year or both the fIne plus imprisonment

3.5 Implementation

For an analysis of the implementation process, state officials were asked to comment on 401 certifIcation

and 404 permitting activity since 1986,401 and state wetland staffmg and funding, and success in meeting

state wetland goals (Table 5). Although the data are incomplete, some idea about the status of

implementation can be derived from the responses. The following states report a general increase of 401

certifIcation since 1986: Arkansas. Connecticut, Idaho, Illinois, Indiana, Maryland, Massachusetts.

Mississippi, Nebraska, North Dakota, and Oklahoma. Some of these increases have been relatively few:

45 in 1986 to 65 in 1990 in North Dakota. Other state increases have been more dramatic, such as the

jump in Maryland from 262 in 1986 to 774 in 1990. Texas reported a decline in 401 certifIcation since

1986. The following states reported about the same number of 401 certifIcation in the late 19805 and 1990:

Missouri, Montana, North Carolina, South Carolina, Tennessee. and West Virginia.

The number of 404 permit applications made, issued, issued conditionally, and denied exhibit similar

variation (Table 5). However, there is less detailed information available at the state level concerning 404

permits than 401 certifIcations. From the incomplete data provided by the state officials, there seems to be

an increase in 404 permit applications, but no conclusion can be made concerning the fate of these

applications. Michigan provided the best data, perhaps because of the 401/404 linkage there. In 1986,

there were 2,985401/404 permit applications in Michigan and 3,074 in 1989. Michigan reported by far the

most permit applications of any state, although there appear to be many 404 permits in New York as well

(about 2400 in 1990).

State officials were asked about the number of clerical, administrative, and fIeld staff devoted to 401

certification and wetlands programs (Table 5). Of the states reporting, Connecticut, Florida, Maryland,

Michigan, New Hampshire, Oregon, Pennsylvania, Rhode Island, Tennessee, and Wisconsin reported over

10 staff devoted to either or both 401 certification and state wetland programs. For its wetlands program,

Florida has 30 clerical and administrative personnel and another 108 fIeld staff.
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Funding for 401 certification and state wetlands programs vary according}y. Alaska reports the most

funding for 401 (about $400,(00). Since 1986, Maryland has increased its 401 funding from $60,000 to

$180,000 in 1991 and its tidal wetlands from $483,426 to $611,883 in 1991. From data provided by state

officials, the best funded state wetlands programs include Connecticut ($500,000), Hawaii ($4,230,444),

Maryland ($611,883 for tidal wetlands and $1,580,238 for nontidal wetlands), Michigan ($2,800,000), and

New Hampshire ($500,000). In Tennessee, the combined 401 and wetland budget is $450,000.

State officials were asked four questions about goal achievement, including:

1. Are state wetland and riparian programs meeting the stated goal?

2. Are state non-regulatory programs meeting the stated goal?

3. Is the federal 404 permitting program meeting the stated goal?

4. Is the state 401 certification program meeting the stated goal?

Of the state officials who responded to these questions, most believe state wetland and riparian programs are

meeting the stated goal (13 - Yes to 7 - No) (Table 5). Conversely, they observe that state non-regulatory

programs have not been successful in meeting goals (6 - Yes to 9 - No). State officials are more positive

about the goal achievement of the 404 program (1°-Yes to 7 - No). Their positive observations

concerning both state non-regulatory and 404 program goal achievement are by a small margin with a small

number of respondents (15 and 16). More state officials responded and were generally positive about

Section 401's success (20 - Yes to 11 - No).

3.6 Non-Regulatory Programs

3.6.1 Executive orders

The governors of Arizona, Minnesota, New York, Ohio, Tennessee, and Washington have issued executive

orders to protect wetlands and/or riparian areas. In Wyoming, an executive order was drafted in 1991, but

was replaced by the Wyoming Wetlands Act which essentially accomplishes the same purposes. In

Missouri, the governor has stated a "no net loss" of wetlands policy, but has not issued an executive order.

3.6.2 Tax incentives

According to the survey, ten states have some form of tax incentives to protect wetlands (Table 6).

Goldsmith and Clark (1990) report that more than half of the states have tax programs that encourage the

protection of open space. Incentives include both tax exemptions and credits. Property tax incentives may

be provided by counties for protecting natural areas, including wetlands. In Alaska, local communities offer

property tax incentives to protect wetlands. In Washington, six counties use the state's Open Space Act,

which provides property tax reductions, to protect wetlands.
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According to Gordon Meeks and L. Cheryl Runyon of the National Conference of State Legislatures:

Preferential tax treatment for special purposes always has been a favored method for accomplishing
politically expensive objectives. Farmland preservation has been a particularly active subject for
state differential taxation. [All states have some fonn of preferential tax programs for agricultural
lands.] Recently, some states have extended special tax treatment to farmland owners who provide
hunting access. Wisconsin provides a property tax cut for land owners who open their land to free
hunting. Wetlands are a prime habitat for many game animals, so these programs afford some
protection for such lands (1990, p. 15).

In New York, landowners receive a reduction in property taxes if they have been denied permits to alter their

wetlands. Meeks and Runyon cite Iowa, Minnesota, and New Hampshire as states where property taxes are

reduced or eliminated if landowners protect their wetland resources. They note:

Minnesota, for example, excludes from property taxes wetlands or "land which is mostly under
water, produces little if any income, and has no use except for wildlife or water conservation
purposes, provided it is preserved in its natural condition and drainage of it would be legal,
feasible, and economically practical for the production of livestock, dairy animals, poultry, fruit,
vegetables, forage and grains, except wild rice." Unlike Wisconsin's tax abatement for hunting
access, Minnesota's statute states "exemption of wetlands from taxation...shall not grant the public
any additional or greater right of access to the wetlands or diminish any right of ownership to the
wetlands" (Meeks and Runyon 1990, p. 15).

3.6.3 Recognition programs

Recognition programs are another non-regulatory approach. Recognition programs exists in eight states

(Table 6). Colorado and Florida have an outstanding waters program. The Kentucky River Assessment was

initiated in 1989 to develop a comprehensive identification and evaluation of the most significant rivers in

the state. The statewide rivers assessment is a cooperative effort between the Kentucky Division of Water .

and the U.S. National Parle Service. Kentucky rivers are assessed based on a variety of ecological,

economic, cultural, recreational, and aesthetic resources. The National Park Service, Rivers and Trails

Division has cooperated with several states on similar assessments in order to gain recognition for rivers.

For example, although Kentucky's neighbor Tennessee does not yet have a wetlands recognition program,

state officials report that one is being developed.

The California State Water Resources Control Board considers its water quality assessment database a

recognition program. The water quality assessment database does include some wetlands. The California

Department of Fish and Game has a natural diversity database of sensitive species and their habitats,

including wetland-related species. Establishing such databases is an essential step to identify resources

worthy of statewide recognition.
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3.6.4 Subsidies and cooperative agreements

Subsidy programs for wetlands or riparian areas exist in 21 states (Table 6). In Maryland, there is a

compensation fund that may be used to create, restore, or enhance wetlands. In South Carolina, a heritage

trust fund has been established to provide for wetlands protection subsidies.

According to Meeks and Runyon {I990), several states are trying to augment wildlife conservation and

management programs on public lands with cooperative programs to conserve wetlands and other

environmentally sensitive areas under private ownership. States offer subsidies to stimulate such

cooperation. Through its Public Access Stamp Program, Michigan has enrolled more than 132,000 acres

whose owners are paid a set fee in return for access by hunters (Meeks and Runyon 1990). These Michigan

landowners are protected from liability and the state manages the wildlife habitat in cooperation with the

landowner. Meeks and Runyon (1990) identify the following states with hunting access/wildlife habitat

management programs, including wetland and riparian areas, for private land: California, Connecticut,

Maryland, Montana, Nebraska, New Mexico, North Carolina, North Dakota, Oklahoma, Oregon,

Pennsylvania, and Wyoming.

Federal and state agencies give fmancial assistance to landowners completing habitat improvement projects

through Wyoming's rangeland stewardship project (Goldsmith and Clark: 1990). Plans for improvement are

designed by a committee composed of federal and state biologists and loca1landowners (Goldsmith and

Clark: 1990).

States can also enter into cooperative agreements with or encourage the involvement of non-profit groups.

Private conservation organizations, such as Ducks Unlimited, encourage wetland protection by making

rental payments to landowners to set aside land for conservation purposes. Rental payments differ from

acquisition and easement programs (see sections 3.6.6 and 3.6.7 below) because the landowner retains full

title to the land and all associated rights and responsibilities (Goldsmith and Clark: 1990).

3.6.5 Technical assistance

Advice and education can be provided in several ways, including through school systems. (See also section

3.7 for more discussion about education.) Technical assistance is a direct way to provide landowners advice

and information about how to protect wetlands and riparian areas. Technical assistance for wetlands and

riparian area planning and/or management is provided in 27 states (Table 6).

Goldsmith and Clarlc observe:

More information (which may often require additional research) on wetlands hydrology and
ecology, on wetlands management techniques, and on methods for successfully restoring and

47



creating wetlands will help people adopt more effective land management techniques. Such
education and technical assistance efforts are particularly important in promoting voluntary
wetlands restoration and creation efforts. These can be complicated undertakings, often requiring
hydrological modifications, and are likely to fail if not undertaken and managed properly (1990,
p.89).

Many private organizations are involved in technical assistance activities, including the Nature

Conservancy, the National Wildlife Federation, the National Audubon Society, and the Environmental

Defense Fund (Goldsmith and Clarlc 1990). These organizations are involved in education and research,

wetlands inventories, property acquisition, and information dissemination.

3.6.6 Acquisition

Acquisition can be "fee-simple absolute" where the owner is entitled to the entire property with

unconditional power of disposition. Either a public or non-profit entity can purchase property fee-simple

from its private owner to protect wetlands or riparian areas. Acquisition can also involve purchasing an

easement (See section 3.6.7 which follows.) The fee-simple acquisition of wetlands is promoted in 21

states. Some acquisition programs are targeted for waterfowl or wildlife habitat, as in Hawaii. or otherwise

limited. The purchase of property can be immediate or delayed. temporary or permanent (Goldsmith and

Clark 1990). In the temporary approach, the land can be left in the original ownership through a lease-back

agreement or a retained life estate. In such situations, Goldsmith and Clark note, "the new owner may

impose stipulations on the use of the land while the original owner remains" (1990, p. 77).

Meeks and Runyon note:

Acquisition of real property for parks and wildlife habitat is another significant role played by
states in conserving wetlands. Because parldand is usually chosen for its wildlife and water
resources, wetlands are typically part of park development Wetlands and floodplains make
excellent parkland because periodic flooding does not damage many structures or activities (1990,
p. 14).

However, funding for land acquisition is a major limiting factor. Most state and local governments have

declining resources and do not have the financial resources for land acquisition. Meeks and Runyon (1990)

report several innovative state funding initiatives, such as North Carolina where a new law finances a

natural heritage trust fund to protect wetlands and other environmentally sensitive lands from development.

The fund is being financed by an increase in vanity license plate fees. Additional innovative funding

techniques for acquisition reported by Meeks and Runyon (1990) are:

• Portions of sales taxes - Missouri

• Real estate transfer fees - Florida and Maryland

• Severance taxes - Florida and Michigan

• Cigarette taxes - Texas
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• Gasoline taxes - California, Idaho, Minnesota, and Washington

• Lotteries - Colorado

• Fees and licenses - Indiana

• Bond issues - Florida, New Jersey, and Pennsylvania

3.6.7 Easements

Nineteen states have easement programs. These programs involve the purchase of partial rights to property

either for a specific period or in perpetuity. Goldsmith and Clark describe such a less-than-fee ownership as

when "the original owner retains the basic property ownership (and liability), but gives up the right to use

or manage it in specified ways" (1990, p. 76). Common examples of easements are those held by public

service utility companies. Goldsmith and Oark note that the "conditions and restrictions of less-than-fee

acquisition can be tailored to the specific needs both of the acquiring organization and the landowners"

(1990, p. 76). A major advantage of conservation easements is that landownership is retained by private

individuals. According to Meeks and Runyon,

The National Conference of Commissioners on Uniform State Laws developed a model
conservation easement law which has been used by a number of states, most recently Arlcansas.
The rationale behind state conservation easement acts is to encourage private donations of
easements to local land trusts or nature conservancies through tax benefits. These statutes also
enable government entities to purchase, receive and administer lands under conservation easements.
Conservation easements are not aimed exclusively at wetlands preservation, but are frequently used
for this purpose (1990, p. 15).

3.7 Education and Support

Twenty-six states report some type of wetlands educational program (Table 7). Several officials indicate no

educational efforts, such as in Arkansas, where non-regulatory programs are not promoted through

brochures, seminars, or other means. Arkansas officials do indicate that the Corps "occasionally" promotes

the 404 program. There are many approaches to education. Some states combine their education efforts

with coastal zone management and soil conservation programs. Kentucky has a water-watch program,

which is popular with the citizens of the state. Maine officials work with the Audubon Society and the

Natural Resource Council in the promotion and enhancement of wetlands and riparian protection. EPA has

cooperated with Ohio and Tennessee agencies in educational efforts.

State wetlands programs depend on the support of elected leaders and the public. Some state officials

responsible for wetlands and riparian areas programs meet regularly with elected leaders, others meet rarely

with politicians, and still others encounter elected leaders only when there are problems. As a result,

political support varies among the states (Table 7). State officials in Connecticut, Maryland, New

Hampshire, and Washington report strong support for wetlands protection. Conversely, there appears to be

little support for wetland protection from key leaders in Kentucky and Tennessee. Minnesota officials
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report a mixture of support and opposition, which is probably common in several other states too.

California reports political support is "evolving." A new administration in California is developing

policies on several environmental issues, including wetlands.

Many wetlands and riparian groups are involved in the permit process (Table 7). The degree of involvement

varies. Some of the major national constituency groups include the Audubon Society, Nature Conservancy,

Friends of the Earth, the Wildlife Federation, Sierra Club, the Issak: Walton League, and Rivers Unlimited.

Traditional environmental groups have alliances with hunting and fIshing organizations like Ducks

Unlimited and Trout Unlimited. Often these sporting groups include politically conservative members.

Many state and local organizations are also active, including: the Fowl River Protection Association, the

Connecticut Conservation Association, the Connecticut Fund for the Environment, the Idaho Conservation

League, the Kentucky Resources Council, the Chesapeake Bay Foundation, the Clarke Fork Coalition, the

Nebraska Preserve Our Water Resources Association, Concerned Citizens of Nebraska, the North Carolina

Federation, Ohio Sportrnan's Association, South Carolina Environmental Law Project, and Gulf Coast

Conservation Association. The 401/404 process is also monitored by business and industry organizations

such as Farm Bureau and the Tennessee Forestry Association. There appears to be no shortage of groups

interested and involved in wetlands and riparian issues. This interest and involvement is increasing.

State officials indicate an uneven public understanding of the permit process (Table 7). Arkansas officials

indicated "major conflicts" between the 404 permit process and the agricultural community regarding the

introduction of the federal delineation manual. Connecticut officials report that a very limited understanding

of the 404 process results in "confusion and occasional violations." Mississippi reports a high level of

knowledge about the 404 program due to the introduction of the "no net loss" policy by the George Bush

administration and the new delineation methodology, but very low acceptance of the 404 process. New

Hampshire officials, in contrast, indicate a high understanding and acceptance of 404. State offIcials in New

York indicate that although the public does not understand 404, private consultants do. Likewise, in

California, it is reported that development consultants generally understand programs, but environmental

groups probably do not.

Knowledge about programs is but one measure of effectiveness. Through ongoing educational efforts,

leaders and the public may better understand the values, functions, and benefIts of wetlands and laws

designed to protect them. This knowledge can translate into political support for wetlands protection and

more effective programs as a result
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4.0 Case Studies

Two states were selected as case studies to demonstrate the different approaches to wetland protection

currently being undertaken. Illinois and Washington state represent two distinct, yet relatively successful

programs. Illinois is important because of the extensive network of artificially created lakes and streams, as

well as their well-developed Section 401 certification program with associated standards and classifications.

Washington was selected because it is one of a few western states with well-developed., comprehensive

wetland programs. Although many of the state's programs were established in relation to coastal wetlands,

a significant portion of Washington is semi-arid. The ecological diversity within the state provides a useful

parallel with Arizona

4.1 Illinois Wetlands Program

Swface water resources in Illinois are diverse and include a range of natural and human-created features. The

state is bounded by three major rivers, the Mississippi to the southwest, the Ohio on the south, and the

Wabash on the southeast Lake Michigan fonns the northeastern border of the state. Numerous high

gradient streams exist throughout the state. The major rivers, Lake Michigan, and some streams are

controlled by locks, dams, and maintained channels. Approximately 75% of the state's inland lakes are

artificially constructed and include reservoirs, dammed streams, and excavated lakes (Illinois Environmental

Protection Agency 1990). Most of the natural lakes that do exist are found in the northeastern counties.

4.1.1 Wetland protection goals

State goals for wetland protection are established in the Interagency Wetland Policy Act of 1989:

that there be no net loss of the State's existing wetland areas or their functional value due to state
supported activities. Further, State agencies shall preserve, enhance and create wetlands where
necessary in order to increase the quality and quantity of the State's wetland resource base (Public
Act 86-157; SHA Ch. 96 1(2, para. 9701-1 et seq.).

The goals are to be implemented through a state wetland mitigation policy and the development of agency

action plans. The lllinois Department of Conservation (IDOC) is to implement these goals by establishing

an Interagency Wetlands Committee, chaired by the director of the IDOC with representatives from the

Capitol Development Board, Department of Agriculture, Department of Commerce and Community Affairs,

Department of Energy and Natural Resources, Environmental Protection Agency (lEPA), Department of

Mines and Minerals, Department of Transportation (1001), and the Historic Preservation Agency. The

committee advises the director of IDOC on administration of the act, including development of rules and

regulations, guidelines for agency action plans, and procedures for delineating and evaluating existing

wetlands. The director is also advised by the committee concerning quantification of functional values of

wetlands, evaluation of wetland restoration and creation projects, research programs, and educational
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materials. Each agency represented on the committee is also to prepare an agency action plan, following

specific guidelines, that outlines procedures and policies for implementation of the act.

4.1.2 Wetlands definitions and delineation

In Illinois, the federal wetlands defmitions of the Corps for Section 404 applications (33 CFR 328.3) and

the USFWS wetlands defmition for inventory and mapping purposes (Cowardin et al. 1979) are used.

Although it does not appear to be linked directly to state agency functions, the definition in the FSA

swampbuster provision also applies.

An official definition was also incorporated into the Interagency Wetland Coordination Act of 1989. The

definition used in this act is:

"Wetland" means land that has a predominance of hydric soils (soils which are usually wet and
where there is little or no free oxygen) and that is inundated or saturated by surface or groundwater
at a frequency and duration sufficient to support, and that under normal circumstances does support,
a prevalence of hydrophytic vegetation (plants typically found in wet habitats) typically adapted for
life in saturated soil conditions. Areas which are restored or created as the result of mitigation or
planned construction projects and which function as a wetland are included within this definition
even when all three wetland parameters are not present (SHA Ch. 96 1/2, para. 9701-6 et seq.).

4.1.3 Wetlands regulation

Illinois wetlands protection laws are administered by federal, state, and local government agencies. As in

other states, the primary federal regulations that are administered by the Corps are Section 404 of the CWA

and Sections 9 and 10 of the RHA. CWA, Section 402 established the NPDES to regulate industrial and

municipal source discharges of pollutants into the nation's waters. This program is administered by IEPA.

Section 401 water quality certification is also administered by IEPA. No permit may be issued by a federal

agency for work in Illinois waters unless IEPA certification has been obtained or waived.

Water quality standards in Illinois are categorized according to four use designations, each with specific

standards. The largest category, General Use, protects aquatic life, primary and secondary contact

recreation, agriculture, and industrial uses. Slightly stricter standards apply for Public and Food Processing

SUDj)lies and even stricter standards apply to Lake Michigan. A fourth set of standards applies to SecondaIy

Contact and Indigenous AQuatic Life Waters. Only certain streams in the Chicago area have been designated

for this category. In addition to these permit or certification processes, IEPA may determine that additional

permits are required as described in the Illinois Pollution Control Board rules and regulations for activities

such as construction of sanitary sewers, water mains, waste and water treatment plants, landfIlls and

mining, waste handling, and disposal of dredged material and other activities.
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The lOOT Division of Water Resources has regulatory authority over waterways activity to protect public

interest from such events as flooding which can cause obstruction to navigation and unnecessary damage to

waterways' natural conditions. The authority is provided in the Rivers, Lakes and Streams Act of 1911 (as

amended Illinois Revised StaUJtes, Chapter 19, Section 52 et seq.). IIX>C, although it does not issue

permits, has an impact analysis section that coordinates a review of federal and state permit applications and

assesses the severity of the potential impact on the state's resources. IIX>C makes a recommendation

indicating permit approval, denial, or suggested changes to the project The IIX>C Historic Sites Division

conducts a similar review for impact on cultural resources. Other state or local government approvals may

be necessary depending on the naUJre of the project

4.1.4 Mitigation

Article ill of the Interagency Wetland Policy Act of 1989 establishes a state wetland mitigation policy

(SHA Ch. 96 1(2, para. 9703-1). The policy directs each state agency to preserve wetlands as a priority.

However, when no feasible alternative exists, any adverse impacts are compensated through implementation

of a wetlands compensation plan. Compensating wetlands, whether purchased, restored, or created, are to be

located close to the impacted area and should be protected by easement or fee simple transfer to a public or

private conservation organization. Each state agency is authorized to establish a wetlands compensation

account to track debits and credits resulting from wetlands compensation plans. If an agency documents that

no other feasible alternative exists to creating adverse impacts, the following steps in order of priority

apply:

1. The avoidance of adverse wetland impacts.

2. Minimal alteration with compensation on the site of the proposed project

3. Significant alteration with compensation on the site of the proposed project.

4. Wetland destruction with compensation on the site of the proposed project.

5. Wetland destruction with compensation off the site of the proposed project, but within the
same drainage basin.

6. Wetland destruction with compensation of the site of the proposed project and out of the
drainage basin (SHA Ch. 961/2 para. 9703-2).

Compensation ratios are to be at least I: I and comparable in function, type, and size. Ratios increase based

on the level of adverse wetland impact. Another provision of a wetland compensation plan may provide for

credits to be granted for wetlands research.
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4.1.5 Non-regulatory efforts

IIX>C, as the lead agency in the Interagency Wetlands Committee, is primarily responsible for conducting

non-regulatory programs. The types of programs conducted include intergovernmental coordination,

technical assistance, public education, and easement acquisition. House Bill 998, Flood Control

Provisions - State Government Participation, authorized IIX>C to make grants to local governments to

acquire open space within the lOO-year flood plain. No funding, however, is currently available under this

program. House Bill 998 also directed lOOT to defme the lOO-year floodway and regulate construction

within it in the area served by the Northeastern Illinois Metropolitan Planning Commission.

4.1.6 Summary

The importance of lakes, rivers, and streams to transportation, industrial, and urban development in Illinois

is evident. The emphasis of wetland programs on water quality and flood protection is the result of many

years of development near waterways. From this base, the state has broadened its wetland protection

programs to include such elements as open space acquisition within lOO-year flood plains. Greater public

participation and more direct linkage to local planning are emerging as important program components.

4.2 Washington Wetlands Program

The state of Washington is useful as an example because of considerable physiographic and climatic

diversity. This variety results in a range of wetland types. It is also one of the few western states with a

strong wetlands program which is continuing to evolve. The state is separated by the Cascade Mountains

into two distinct parts, with corresponding distinct types of wetlands. Western Washington has extensive

coastal shorelines, estuaries, and numerous rivers and streams. Eastern Washington is semi-arid and. as a

result, wetlands are more localized and include permanent and intermittent streams as well as vernal pools.

In the Columbia Basin of eastern Washington, there are areas with high water tables resulting from human­

induced water redistribution projects.

4.2.1 Wetland protection goals

The enactment of the 1971 Shoreline Management Act (SMA) began to focus wetland protection goals in

the State of Washington. The establishment of the wetlands section of the Washington Department of

Ecology (WDOE) in 1984 helped to solidify the state's commitment to wetlands protection. With the

signing of Executive Order 88-03, WDOE was directed to undertake a study of Washington's wetlands and to

address the following issues:

• To provide a defmition of the term wetlands and assess how it applies to regulatory

programs.

• To assess the major functions and values of the state's wetlands.
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• To detennine the need for wetlands mitigation policy.

• To detennine the need for public infonnation.

• To examine landowner incentive programs that promote wetlands preservation.

• To analyze existing programs at federal, state, and local levels.

• To make legislative recommendations to reduce adverse impacts on wetlands.

A result of this executive order was the Washington wetlands study (Washington Department of Ecology

1988a) which provided a foundation for Executive Order 89-10 on wetlands protection. Several goals and

strategies for achievement were articulated in this executive order. An interim goal is to achieve no overall

net loss in acreage and function. A long-tenn goal is to increase the quantity and quality of Washington's

wetlands. WOOE is to provide guidance to other state agencies and prepare an action plan to preserve and

enhance wetlands. All state agencies are to avoid activities that adversely affect wetlands or to adequately

mitigate impacts. Agencies are also directed to seek oppornmities for voluntary wetland restoration and

creation, to encourage sensitive design and planning on a watershed basis, and to locate agency-mandated

activities not dependent on wetlands on suitable upland sites. With Executive Order 90-04, WOOE was

directed to provide voluntary technical assistance to local governments. As a result, a model wetlands

protection ordinance was prepared for local governments (Washington Department of Ecology 1990). As

indicated by successive executive orders in 1988, 1989, and 1990, Governor Booth Gardner, who was co­

vice-chair of the National Wetlands Policy Forum, has played an active leadership role in wetlands and

shorelines protection. (For more information about these executive orders, see Erickson 1991.)

4.2.2 Wetlands definitions and delineation

In Washington, four definitions are applied to implement state policies and regulations. The first is the

Corps definition of wetlands for Section 404 pennits, which is also used in several local wetland

ordinances. The Section 404 definition is:

The term wetlands means those areas that are inundated or saturated by surface or ground water at a
. frequency and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation typically adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs, and similar areas (33 CPR 328.3).

USFWS has adopted a defmition to map and inventory wetlands through the national wetlands inventory. It

is used as the basis for all local inventories in Washington, as well as in some state and local regulations:

Wetlands are lands transitional between terrestrial and aquatic systems where the water table is
usually at or near the surface or the land is covered by shallow water ... Wetlands must have one or
more of the following attributes: (1) at least periodically, the land supports predominantly
hydrophytes, (2) the substrate is predominantly undrained hydric soil, and (3) the substrate is
nonsoil and is saturated with water or covered by shallow water at some time during the growing
season of each year (Cowardin et al. 1979).
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The SMA includes a definition that was adopted by the Washington legislature in 1971, but only includes a

small portion of the state's wetlands:

Wetlands or wetland areas means those lands extending landward for 200 feet in all directions as
measured on a horizontal plane from the ordinary high water marie; floodways and contiguous
floodplain areas landward 200 feet from such floodways; and all marshes, bogs, swamps, and river
deltas associated with the streams, lakes, and tidal waters which are subject to the provisions of
this chapter, the same to be designated as to location by the deparunent of ecology; provided, that
any county or city may detennine that portion of a 100 year floodplain to be included in its master
program as long as such portion includes, as a minimum, the floodway and the adjacent land
extending landward 200 feet there from (Chapter 90.58 RCW).

The swampbuster provision of the 1985 FSA includes a defmition that is used by USDA for detennining

ineligibility of subsidies and other benefits:

Land that has a predominance of hydric soil and that is inundated or saturated by surface or
groundwater at a frequency and duration sufficient to support and under nonnal circumstances does
support, a prevalence of hydrophytic vegetation typically adapted for life in saturated soil
conditions. Therefore, in order for an area to be a wetland, such area must, under normal
circumstances, contain both a predominance of hydric soils and a prevalence of hydrophytic
vegetation.

The state of Washington has not yet adopted an official definition but the topic has been discussed

extensively. A recommendation was made in the Washington wetlands study to adopt the USFWS

defmition for the purpose of:

(a) Wetland inventories commissioned or funded by the State of Washington;
(b) Wetland acquisition and preservation programs undertaken or funded by the State of

Washington;
(c) Regulatory use by state agencies and local governments, except in cases where local

governments have already adopted the Oean Water Act defmition for use in their
local wetland management programs; and

(d) All other applications where a biological or physical definition is needed (Washington
Department of Ecology 1988a).

Washington's surface waters are presently divided into five classes (M A, B, C, and Lake Class) with each

class having a different set of protection criteria. The standards present characteristic uses for each class and

establish specific water quality criteria to protect those uses for each class. WOOE is proposing a sixth

class for wetlands. This proposal is being made as part of the state's triennial review of surface water

quality standards. If adopted, this class would be added to the standards to strengthen wetlands protection

(Lund 1991). In addition to the characteristic uses common to all surface waters, the proposed wetland

standards for this new class include characteristic uses that represent vital functions served by wetlands in

the ecosystem and the hydrological cycle: groundwater exchange, stonn-water attenuation, and shoreline

stabilization (Lund 1991).
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4.2.3 Wetlands regulation

Wetlands and riparian areas are protected by a nwnber of laws in Washington administered by several

different agencies at federal, state, and local government levels. The existing matrix of laws is described in

the Wetlands Regulation Guidebook (Washington Department of Ecology 1988b). Of the many existing

state regulations, only the wetlands protection element of the Puget Sound Water Quality Management Plan

focuses on the protection of wetlands as its primary purpose. The Puget Sound planning effort is a

state/federal collaboration involving several agencies.

The principal federal wetland regulations are Sections 404 and 401. Section 404 covers dredge and fIll

activity and is administered by the Corps and EPA with the Washington Departments of Fisheries and

Wildlife. Section 401 requires certification from WDOE that state water quality standards are met with any

discharge into wetlands under a federal permiL Section 10 of the RHA requires a permit from the Corps for

construction activities in navigable waters and includes wetlands within those waters. The National

Environmental Policy Act, the CZMA, and the swarnpbuster provision of the FSA all have components

that may apply to wetlands in specifIc situations.

Washington wetland laws include the SMA, the Hydraulic Project Approval Code, the State Environmental

Policy Act (SEPA), the Forest Practices Act, and the Floodplain Management Program. The SMA requires

a permit to ensure that any proposed activity complies with a local shoreline master plan. For the purposes

of this act, this includes all land within 200 feet of ordinary high water mark of a state shoreline and may be

extended to include an entire associated watershed. It is limited. however, to lakes at least 20 acres in size

and streams with flows of at least 20 cubic feet per second. This program is administered by local

jurisdictions and WDOE. The hydraulic project approval requires a pennit for most activities below the

ordinary high water mark of state waters. The intent is to protect fIsh and wildlife habitat. Consequently,

the agencies that administer this program are the Departments of Fisheries and Wildlife. SEPA requires full

disclosure of potential adverse environmental impacts of any proposed actions. SEPA does not specillcaIIy

protect wetlands, however, an environmental review must be completed before issuance of shoreline

development permits, hydraulic project approvals, and other state and local permits for all federal, state, and

local actions. The Forest Practices Act was established to protect public resources while promoting and

maintaining a sound forest products industry. It regulates all forest practices including road construction. It

applies to wetlands considered type 2 waters (those that have one acre of open water at low water) and type 3

waters (those that have less than one acre of open water at low water and an outlet to a stream containing

anadromous fIsh or if they have between 0.5 and 1 acre of open water at low water). The Floodplain

Management Program regulates construction and other activities that might increase flood flow and covers

wetlands incidentally. This program is administered at the local level and by WDOE.
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Many local jurisdictions in Washington also have provisions in their ordinances that help to protect

wetlands. The publication of the model protection ordinance is an effort to encourage the development of

local programs. Several counties (Island, King, Pierce, and Thurston) and some cities (Bellvue, Kirkland,

and Olympia) have their own wetland protection programs. Shoreline master programs (SMPs) have been

developed under the SMA. City and county offices are responsible for administering SMPs, but wetland

inventories are often incomplete so actual boundaries are not always accurately identified (Washington

Department of Ecology 1988a). The Puget Sound Water Quality Management Plan covers the 12 counties

in the Puget Sound area and is the most comprehensive local program in existence in Washington state.

Other options to protect wetlands and riparian areas include comprehensive plans and zoning ordinances;

environmentally sensitive area ordinances; clearing, grading and filling ordinances; and SEPA policies.

Environmentally sensitive area (ESA) protection is one SEPA policy option. According to SEPA rules, an

ESA is an area designated and mapped by a county or city which includes but is not limited to places with

unstable soils, steep slopes, unusual or unique plants or animals, wetlands, or areas which lie within flood

plains. In Washington, local governments are free to administer ESAs as long as the locations and extent

of all ESAs are clearly mapped, are adopted by reference as part of local government SEPA procedures, and

are filed with WOOE (Jennings et al. 1988).

WOOE officials have identified three jurisdictional weaknesses. First, jurisdiction of isolated wetlands or

those areas not associated with shorelines of the state or within the mean high water mark of streams, lakes,

and other waters of the state are not covered. Second, regulation of many agricultural and forest practices is

inadequate. Third, officials believe that activities other than fIlling are not covered effectively (Washington

Department of Ecology 1988a).

In an effort to overcome these weaknesses, WDOE has both published the model local protection ordinance

(Washington Department of Ecology 1990) and proposed stronger state-level water quality standards (Lund

1991). WDOE has proposed the adoption of narrative water quality criteria. According to WDOE:

There is great natural variation of chemical and biological parameters found in wetland systems and
it would be difficult, if not impossible, to establish numeric water quality criteria effective for all
Washington's wetland types (Lund 1991, pp. 1-2).

The natural variation is especially complicated because of the physiographic and climatic diversity of the

state. As a result, WDOE:

is proposing narrative standards for wetlands that base protection levels on the natural conditions
that would be expected to occur on a site. The proposed wetlands criteria will establish a measure
for consistent decision-making regarding wetlands until more information can be gathered for
specific numeric criteria.
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The water quality criteria established for wetlands include those used for other water classes such as
pH, fecal coliform organisms, and toxic materials...The standards also include criteria designed to
protect some of the unique and ecologically critical characteristics of wetlands. These criteria
address settleable solids, nutrient accumulation, and maintenance and protection of the physical and
biological characteristics of wetlands.

By using narrative criteria, the standards will be applied on a site-specific basis. allowing permits
to be written for the unique and variable characteristics of individual wetlands (Lund 1991, p. 2).

4.2.4 Mitigation

Mitigation is required in many of the federal and state laws relating to wetlands. The requirement to

mitigate adverse impacts is almost universal. With various agencies, however, mitigation requirements

differ greatly between agencies. The current wetland mitigation policy is based on the process endorsed by

the Corps and EPA and calls for the following in order of preference:

1. Avoidance of impacts,

2. Minimizing impacts,

3. Rectifying (repair, rehabilitating, or restoring) impacts,

4. Reducing or eliminating impacts over time (preserving and maintenance operations), and

5. Compensation.

Compensation is considered only as a last resort. An evaluation of wetland acreage, values, and function

losses must be completed. Mitigation requirements are then established to achieve replacement "on site and

in kind" of lost acreage, values, and functions. Replacement ratios are 2.0: 1.0 for forested wetlands, 1.5:1.0

for shrub wetlands and 1.25:1.0 for emergent wetlands. Detailed mitigation plans with goals and

objectives, construction plans, hydrology plans, revegetation plans, contingency plans, bonding

certification, and maintenance of buffers are required. WOOE does not currently have a mitigation banking

policy.

WOOE is currently proposing a new mitigation process for disturbance activities. The new process is

consistent with the one developed by the Corps and EPA. The proposed process includes, in preferential

order: avoiding detrimental impacts, minimizing unavoidable impacts, and compensating for lost wetland

resources. According to WOOE, the mitigation process will provide a consistent method for avoiding or

offsetting wetland losses through existing permitting processes.

According to WOOE, the

standards have been written to provide two levels of protection through the mitigation process.
Water quality in exceptional wetlands would be maintained and protected, and degradation would not
be allowed to occur. Detrimental impacts to characteristic uses of other wetlands would be mitigated
using the process established in the standards.
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Having exceptional wetlands identified within the single wetland class provides a method to apply the
water quality standards to different wetlands which recognizes that specific types of wetlands are
irreplaceable. Exceptional wetlands are, for the most part. the same as those considered Category I in
most rating systems (Lund 1991, p. 2).

Ifadopted, these mitigation measures would strengthen existing federal requirements. The measures would

clarify state mitigation policy. Consistency with federal programs would be maintained.

4.2.5 Non-regulatory efforts

Several non-regulatory programs exist in Washington and are administered primarily by WDOE. Technical

assistance, grant programs, public education, and landowner preservation or enhancement incentives all

contribute to protection of wetlands in Washington state. Most of these non-regulatory initiatives have

been implemented within the past 2-3 years. These measures are intended to be used in conjunction with

regulations.

The wetlands section of WDOE provides technical assistance of several types. Site evaluations to determine

wetland boundaries and potential impacts from proposed developments are conducted. They also conduct

workshops to train others (usually local government personnel) in wetland identification, boundary

delineation, plan review, impact assessment, and other regulation administration. The model wetlands

protection ordinance was developed based on the best aspects of existing local ordinances and WDOE

recommendations. Given the emphasis on local level initiatives (SMPs and other programs) resulting from

various state laws, this model ordinance is very important to ensure uniformly adequate local wetland

protection programs. WDOE will also provide assistance by providing expert testimony, review assistance

or advice, and funding for the development of policies and ordinances.

Public education has taken on additional importance for the wetlands section of WDOE. Educational

materials are produced in various media including videos, publications, public service announcements,

curricula, displays, and posters. Topics range from understanding functions and values of wetlands to

relatively technical overviews of wetland regulations. A monthly newsletter, Coastal Currents, provides

current summaries of relevant news regarding wetland protection activities in Washington. WDOE, with

the Department of Wildlife, also conducts worlcshops on wetlands for teachers and encourages them to

integrate wetlands topics in school curricula One particular group that has been targeted with educational

material is wetland landowners. All of the educational materials are geared toward providing broader

understanding of wetland functions and values and instilling an attitude of stewardship in the public.

Several types of landowner incentives are used in Washington to assist in wetland protection. These include

both federal and state programs and fall into three general categories:
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• Incentives that result from transfer of title,

• Direct incentives to private landowners, and

• Non-financial incentives.

Within each category several options exist to encourage wetland creation and preservation. Incentives that

result in the transfer of title are land donation or sale for less than market value to a qualified public agency,

land trust, or conservation organization. Tax deductions equal to the appraised value can result in the case

of donation. Ifproperty is sold for less than its market value, then a tax deduction will be based on the

difference between market value and sale price. Conservation easements and development rights can also be

sold or donated and yield tax breaks ifproperty values are reduced. With easements and development rights

sales, the original ownership of the property is retained.

Direct incentives to private landowners fall into three categories: federal farm programs, state tax

incentives, and private incentives. The USDA water bank program pays farmers to keep wetlands out of

agricultural production and shares the cost of some conservation practices. The conservation reserve

program of the FSA indirectly protects wetlands by reducing potential sediment and pesticide fWl-off by

encouraging the setting aside of highly erodible lands for at least ten years. Certain lands may also be

converted to wetlands since shallow water is an approved cover type. The farm debt restructure and

conservation set-aside programs, also authorized by the FSA, allows wetlands to be set aside for 50 years as

conservation easements, or turned over to a public agency in exchange for debt relief. Property tax

incentives may be provided by the county for protecting natural areas, including wetlands, through the

Washington Open Space Act This option is currently used in only six counties in Washington. Private

conservation organizations, such as Ducks Unlimited, are encouraging wetland protection by making rental

payments to landowners t~ set aside land for conservation purposes. Individuals can purchase state

waterfowl stamps which are distinct from the federal duck stamp. In Washington, participation in local land

trusts, inclusion of land in the Washington Register of Natural Areas, purchase of the state waterfowl stamp

by people who do not hunt waterfowl, and donation of time, materials or equipment to rehabilitate wetlands

are important non-regulatory incentives.

4.2.6 Summary

Washington is a state known for its natural resources and its leadership in environmental protection. It is

generally recognized as a highly desirable place to live and to do business. Partly because of its natural

beauty and efforts to maintain environmental quality, the state is attracting new economic development.

Rather than curtail environmental protection efforts, the state has strengthened its commitment, which is

evident in its wetlands program.
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In Washington state wetlands protection programs are continually changing to provide better information,

more consistent application of regulations, and broader involvement of all levels of government

The comprehensive model wetlands protection ordinance exemplifies the commitment to strengthen local

government efforts. The model ordinance documents the functions, values, and benefits of wetlands. It

presents a clear goal statement, called a purpose by WDOE, that can be adopted by local government

officials. Definitions are included so that consistent terminology can be used. Areas subject to the model

ordinance are delineated. Two ratings systems are included, one for the Puget Sound region and the other for

the state as a whole. Regulated and allowed activities, procedures for wetlands permits, permit application

requirements, standards for permit decisions, and enforcement and judicial review provisions are specified

(Washington Department of Ecology 1990).
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5.0 Analysis

To gauge state program success, a classification system was developed based on criteria identified by

Mazmanian and Sabatier (1981) for determining effective policy implementation. According to their

criteria, policy implementation will be enhanced if the following six conditions are met:

• The enabling legislation or other legal directive sets policy goals that are clear and consistent or
at least substantive criteria for resolving goal conflicts.

• The enabling legislation incorporates a sound theory of what kind of actions, in general, will
result in the achievement of its policy goals -- a "causal theory" or "implementing action" -- and
it gives implementing officials sufficient jurisdiction and leverage to attain, at least potentially,
the desired goals.

• The enabling legislation structures the implementation process to maximize the probability that
implementing officials and target groups will perform as desired.

• The leaders of the implementing agency have substantial managerial and political skill and are
committed to the stated goals of the legislation.

• The program is actively supported by organized constituency groups and by a few key legislators
or the chief executive throughout the implementation process, and the courts are neutral or
supportive.

• The relative priority of statutory goals is not undermined later by the emergence of conflicting
public policies or by changes in socioeconomic conditions that undermine the statute's "causal
theory" or political support.

Each of these criteria can be applied to the evaluation of state wetland and riparian area protection programs.

The state enabling legislation should establish clearly the goal of protecting wetlands and riparian areas.

The purposes of this goal should be explained by lawmakers to the public. The policy should be linked to

implementing actions or causal theories to achieve its goal. In the area of wetlands protection, fundamental

actions include the defmition of wetlands and riparian corridors, the delineation of areas for protection, and

the statutory linkage between water quality and wetland protection. One causal theory is that if there are

scientifically sound definitions and delineations then wetlands and riparian areas can be protected. A second

theory concerns the explicit linkage of water quality antidegradation standards to wetland and riparian area

protection. The theory is that wetlands protection will result in water quality improvement

These causal theories should lead to an implementation process that ensures that wetlands and riparian areas

will be protected. Such a process should require inventories to identify the environmentally sensitive areas,

numeric or narrative standards that must be met before permits are granted, mitigation measures that must

be undertaken if the destruction of wetlands cannot be avoided, site plans to describe proposed actions, an

honest account of options to the proposed project and of environmental consequences, and penalties for
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noncompliance. Adequate funding is necessary so that qualified managers and planners can be hired to

administer the program. FWlding may also be necessary to acquire selected lands fee simple or for

conservation easements. States without weU-defmed implementation processes or adequate funding will

have weak and ineffective programs.

An education component for implementation is necessary to explain the purpose of wetlands and riparian

protection. It is crucial that the public and elected leaders Wlderstand this purpose so that they will support

the effort. The process must also ensure that the constitutional rights of both the public and property

owners are protected. The regulation of wetlands under Section 404 provisions is a proper use of the police

powers of government and not a taking of private property (Rapoport 1986). However, in "extreme

circumstances," it might be necessary for the state to pmchase property fee simple or pmchase a

conservation easement State educational efforts vary, as do their case law histories. States are likely to

have stronger programs if they have ample material explaining their planning process to elected officials.

developers, fanners, environmentalists, and the public. States with more regulatory, rigorous efforts have

faced more court challenges and. thus. have a more thoroughly articulated body of case law.

The fmal Mazmanian and Sabatier (1981) criterion addresses the continuity of state programs through time.

Adaptability to changing conditions is an indication of continuity. Because of the relative newness of most

state wetlands and riparian areas programs, the effectiveness of states in meeting this criterion is difficult to

gauge. An effort will be made to evaluate the continuity of state programs after an analysis of the other

five Mazmanian and Sabatier criteria as they relate to wetlands and riparian area protection.

5.1 Clear Goals

A clearly articulated policy goal to protect wetlands and lor riparian areas is missing in many states. The

legal justification for protection is drawn from federal clean water and coastal management laws combined

with a variety of state laws. For example. the authority to regulate wetlands in South Carolina is derived

from two separate laws: the South Carolina Coastal Zone Management Act (South Carolina Code 48-39­

10 et seq.) and the South Carolina Pollution Control Act (South Carolina Code 48-1-10 et seq.) (Sansbury

1990).

Following the lead of President Bush, no net loss in wetlands acreage and/or function has become the goal

of several states. According to state officials, North Dakota was apparently the flrst state to implement a

no-net loss law in 1987 (Senate Bill 2035, Chapter North Dakota Century Code). However, the bill

actually is a fairly complex and delicate compromise between environmentalists and fanners. The law does

clearly state that, "the public health, safety and general welfare, including without limitation, enhancement

of opportunities for social and economic growth and expansion, of all the people in the state, depend in
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large measure upon the optimum protection, management, and wise utilization of all the water and related

land resources of the state" (North Dakota State Engineer 1989, p. 1).

The North Dakota legislature also attempted to balance the importance of wetlands, water development and

management, and agriculture, and declared that the wetlands policy be the following:

1. Water development and wetland preservation activities should be balanced to protect and
accommodate agriculture, water, and wetland interests and objectives.

2. Programs protecting and preserving wetlands shall provide adequate compensation to the
landowner and must provide periodic reevaluation of compensation to the landowner. Annual
payments are encouraged as an option of landowners.

3. Land, wetland, or water acquisition for waterfowl production areas, wildlife refuges, or other
wildlife, waterfowl, or wetland protection purposes may not be acquired through the exercise
of the right of eminent domain.

4. When land is removed from the tax base to protect wetlands, replacement payments must be
made by the entity which purchases the land so that the amount of money that would
otherwise be received in taxes if such land was not removed from the tax base is not
diminished (North Dakota State Engineer, 1989, p. 2).

Michigan, the only state thus far to assume 404 responsibilities, has clearly articulated policy goals for

wetlands protection. The cornerstone of Michigan's wetlands management program is the Goemaere­

Anderson Wetlands Protection Act of 1979, which was approved by the governor on January 3,1980. The

act provides "for the preservation, management, protection and use of wetlands; to require permits to alter

certain wetlands; to provide for a plan for the preservation, management, protection, and use of wetlands,

and to provide remedies and penalties" (State of Michigan, 80th Legislature, 1979, Act No. 203).

The Michigan Goemaere-Anderson Wetland Protection Act (Act 203) establishes three key policy

objectives. As summarized by Brown, these include:

First, it establishes a state policy to protect the public against the loss of wetlands and makes
explicit fmdings about the benefits wetlands provide. Second, it establishes a permit program
regulating some activities in wetlands which are above the ordinary high water marks of lakes and
streams. Third, Act 203 explicitly authorizes more stringent and broader regulation of wetlands by
local governments and sets up a cooperative process for the sharing of information and expertise
between the MDNR and local governments (1988, p. 6).

Michigan has set both short-term and long-term goals. For its shorter term regulatory program, the goal is

no net loss by acreage or function. In the longer term, the state would like a net gain of 500,000 acres of

wetland by the year 2000.

In addition to Act 203, Michigan has enacted five other laws that enhance wetland and riparian area

protection, including the Soil Erosion and Sedimentation Control Act of 1972, the Subdivision Control
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Act of 1968, the Michigan Environmental Protection Act (MEPA) of 1970, the Floodplain Regulatory Act

of 1968, and the Shoreline Protection and Management Act of 1970. The erosion control law, for instance,

requires permits "for earth changes which disturb one or more acres of land or which are within 500 feet of a

lake or stream, or for alternation in the stream excluding plowing, tilling, mining, and logging land uses"

(Brown 1988, p. 8). The law also requires that land users have a soil erosion and sedimentation control

plan.

According to Meeks and Runyon, New Jersey has one of the strongest statement of purpose in the nation.

That statement establishes clear goals and reads, in part:

...in this state, where pressures for commercial and residential development derme the pace and
pattern of land use, it is in the public interest to establish a program for the systematic review of
activities in and around freshwater wetland areas designed to provide predictability in the protection
of freshwater wetlands; that it shall be the policy of the state to preserve the purity and integrity of
freshwater wetlands from random, unnecessary or undesirable alteration or disturbance; and that to
achieve these goals it is important that the state expeditiously assume the freshwater wetlands
permit jurisdiction currently exercised by the United States Army Corps of Engineers...[referring to
Section 404 of the Clean Water Act] (as quoted by Meeks and Runyon 1990).

Three of the older wetlands protection laws were enacted in the New England states of Massachusetts

(1963), New Hampshire (1967 for tidal wetlands program and 1969 for nontidal wetlands program), and

Connecticut (1972). Massachusetts became the fIrst state in the nation to adopt a wetlands protection law

in 1963. Wetlands are considered waters of the Commonwealth of Massachusetts. In 1972 more

comprehensive legislation was passed with a regulatory framework added in 1983 (Klein and Freed 1989).

Wetlands protection is linked to water quality in Massachusetts, where the purpose of water quality

standards is "to protect the public health and enhan ~ the quality and value of the water resources of the

Commonwealth" (314 CMR 4.01(4». The inte the Connecticut law is also quite clear: "the

preservation and protection of wetlands and water rses from random, unnecessary, undesirable and

unregulated uses, disturbances or destruction is in e public interest and is essential to the health, welfare

and safety of the citizens of the state" (Water Resources Unit 1989, p. 1).

In Kansas, the goal to protect wetlands and riparian areas is part of a comprehensive water planning effort.

The Water Resources Planning Act directs the Kansas Water OffIce to"... formulate on a continuing basis a

comprehensive state water plan for the management, conservation and development of the water resources of

the state" (KSA 82a - 901 et seq.). The California Coastal Act (Ann. Cal. Pub. Res. Code, Section 30121)

contains numerous policy goals relating to wetlands, such as "... diking, fJlling, or dredging in existing

estuaries and wetlands shall maintain or enhance the functional capacity of the wetland or estuary."
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Several states are working toward specific goals to protect wetlands. For example, the South Dakota statute

defmition for waters of the state includes wetlands by inference with the inclusion of the word "marshes"

(SDCL 34A-2-2-12). This inference allows wetlands to be considered as waters of the state and as such, are

protected by narrative statements and criteria assigned to the wildlife propagation use designation under the

water quality standards. The current water quality standards do not specifically address wetlands, either by

defmition or by use classification. It is planned that specific water quality standards which will provide

further protection for wetlands will be developed sometime in 1994. The next scheduled review in South

Dakota of the water quality standards will expand the definition of waters of the state to include wetlands.

5.2 Implementing Actions

The defmition and delineation of wetlands and riparian areas are fundamental actions necessary to achieve the

protection goal. The definitions and delineations must be scientifically sound and clear so that

implementing officials have sufficient jurisdiction to protect wetlands. But like wetlands and riparian areas

themselves, their definition and delineation in state statutes and programs is fuzzy (Table 1). A South

Carolina official, for instance, has observed that "nowhere in the definition" of water in the state statute "is

the term 'wetlands' found" (Sansbury 1990, p. 3). The official goes on to justify how indeed wetlands are

considered within the state's regulatory jurisdiction.

Michigan, through the Goemaere-Anderson Act, establishes a clearer defmition in state law. The defmition

of Michigan wetlands has two components. First, Act 203 only regulates wetlands "where water (surface or

subsurface) is present at a frequency and duration sufficient to support wetland vegetation or aquatic life"

(Brown 1988, p. 6). Second, "wetlands are separated according to whether or not they are contiguous to a

water body" (Brown 1988, pp. 6-7).

Several activities are exempted from Act 203 permits, but may be covered by the MEPA. Michigan

officials have attempted to reduce the unnecessary duplication of permits. Generally, the exempted activities

include some existing farming practices, harvesting forest products, some road construction and

improvement, power line construction and maintenance, small gas or oil pipeline construction, and iron and

copper tailing basins and water storage (Brown 1988). Although some agricultural activities are exempt

from the state law, they may be covered by the swampbuster provisions of the federal FSA as well as the

state's Soil Erosion and Sedimentation Control Act Both of these laws require farmers to have soil

conservation plans.

The Massachusetts Wetlands Protection Act regulates the fJlling, dredging, and altering of wetlands.

According to Klein and Freed,
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Protected wet.lands, also referred to as resource areas, include banks, freshwater wetlands, coastal
wetlands, beaches, dunes, flats, marshes, meadows and swamps. To be protected under the Act,
these resource areas must border a body of water.... any activity within 100 feet of the edge of
most wetlands is also subject to regulation (1989, p. 5(0).

Wet.lands and watercourses are defmed broadly in the Connecticut Inland Wetlands and Watercourses Act of

1972. A wetland in Connecticut is based on soil types identified by the SCS. Poorly drained, very poorly

drained, alluvial, and flood-plain soils are considered wetlands in Connecticut Rivers, streams, brooks,

waterways, lakes, ponds, marshes, swamps, bogs, and aU other bodies of water are watercourses in

Connecticut (Water Resources Unit 1989).

In Kansas, the identification of riparian and wetland areas is accomplished through the state comprehensive

planning process. In 1986, riparian protection and wet.land protection sub-sections were included in the

Kansas Water Plan as part of the fish, wildlife, and recreation section of the plan. Riparian areas and

wet.lands are defined in the water plan and their values recognized (Kansas Water Office 1990).

Sound definitions and consistent delineation techniques are significant actions necessary to protect wetlands.

But they are only part of the "causal theory" framework. since the major purpose of protecting wetlands and

riparian areas is water quali ty. An tidegradation standards need to be integral to protection efforts. As

indicated in Table 2, many states have taken such action. In these states an antidegradation policy applies

to wetlands. Violations of these water quality standards result in the denial of 401 certification.

EPA has identified definitions, inventories, and water quality standards as implementing actions states can

take immediately to use their Section 401 authority. EPA has urged all states to begin to explicitly

incorporate wetlands into their defmitions of state waters in both water quality standards and 401

certification standards (U.S. Environmental Protection Agency 1989). EPA suggests that states improve or

initiate inventories of wetlands. States need to designate uses for wetlands based on functions associated

with the area type. This implies a classification system for state wetland inventories. Such a classification

or tiering system could be used to set different standards for various wetland functions and types. EPA

suggests that states should make more effective use of their existing narrative water quality standards,

including their antidegradation policies, to protect wetlands (U.S. Environmental Protection Agency 1989,

Meeks and Runyon 1990).

5.3 Implementation Processes and Tools

The implementation of state wetland protection program has been linked to the federal CWA process.

According to many of the respondents of the survey, the principal tool used is the 404 permit program

regulating the discharges of dredged or filI materials into waters, including wetlands. Section 401 provides
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the opportunity for states to become involved in the federal permit process. States must provide or waive

401 certification on all 404 permits. This directly ties state agencies to the federal process. For example,

in South Carolina, the 404 permit program "is very much intertwined with State water and wetlands

programs. It has been estimated that over 90% of the activities requiring a 404 permit also require a permit

from a State agency" (Sansbury 1990, p. 5).

The public interest is to be considered by the Corps in their permit granting. Permits can be denied on

environmental grounds and are not to be issued for projects which unnecessarily alter or destroy wetlands.

Applicants can be required to modify their proposals to eliminate or mitigate damage to wildlife resources.

Federal agencies must consider the possible impact of projects on endangered species and their habitat as

well as water quality. State agencies consider many of these elements in 401 certification, i.e., public

interest, environmental consequences, wetlands damage, wildlife considerations, endangered species impact,

and water quality.

The New Jersey Freshwater Protection Act of 1987 is cited as a comprehensive wetlands statute by a

number of analysts (Meeks and Runyon 1990). The act specifies the conditions that an activity must meet

if it is to be permitted. Specifically, it addresses whether an activity:

1. Is water-dependent or requires access to the freshwater wetlands as a central element of its basic
function, and has no practicable alternative which would not involve a freshwater wetland or
which would have a less adverse impact on the aquatic ecosystem, and which would not have
other significant adverse environmental consequences; or

2. Is nonwater-dependent and has no practicable alternative which would not involve a freshwater
wetland or which would have less adverse environmental consequences; and

3. Will result in minimum feasible alteration or impairment of the aquatic ecosystem including
existing contour, vegetation, fIsh and wildlife resources, and aquatic circulation of the
freshwater wetland; and

4. Will not jeopardize endangered and protected species;

5. Will not cause violation of state water quality standards;

6. Will not cause violation of toxic effluent standards;

7. Will not harm any marine sanctuary;

8. Will not contribute to degradation of water quality; and

9. Is in the public interest.

(Meeks and Runyon 1990, p. 13).
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According to Meeks and Runyon, the New Jersey statute "explicitly states that there is a rebuttable

presumption that practicable alternatives exist to any wetland activity" (1990, p. 13). To alter a wetlands of

exceptional resource value a compelling public need for the proposed activity must be demonstrated

The New Jersey law defines the following as evidence "that would be admissible to rebut the presumption

that alternatives exist to wetland disturbance" (Meeks and Runyon 1990, p. 12). The evidence includes:

1. The basic project purpose cannot reasonably be accomplished using one or more other sites in
the general region that would avoid, or result in less adverse impact on an aquatic ecosystem;
ood

2. That a reduction in the size, scope, configuration or density of the project as proposed and all
alternative designs to that of the project as proposed that would avoid. or result in less. adverse
impact on an aquatic ecosystem will not accomplish the basic purpose of the project; and

3. That in cases where the applicant has rejected alternatives to the project as proposed due to
constraints such as inadequate zoning. infrastructure or parcel size, the applicant has made
reasonable attempts to remove or accommodate such constraints (Meeks and Runyon 1990,
p. 12).

In Michigan, the wetlands protection policy is implemented principally through permits. A well­

established system of administration and enforcement has been put in place. Act 203 also strengthens local

protection efforts. A permit is required for dredging, fJJ.ling. draining, and developments, with certain

exemptions. In addition to specific permits, the MDNR "may issue general permits on a state or county

basis for a category of activities that are similar in nature and have only a minimal adverse effect, both

individually and cumulatively, on the environment" (Brown 1988. p. 7). The MDNR's Land and Water

Management Division is responsible for the administration of the permit program. An applicant may also

need to request a permit with a local government if it has adopted a wetlands ordinance. The permit

program is enforced through strong penalties. "Failure to obtain a necessary permit, or a violation of a

condition or limitation in a permit issued under the Act, is subject to civil and criminal penalties" (Brown

19~8, pp. 7-8). Legal actions may be initiated at either the local or state level. Guilty parties can face

penalties up to $50,000 per day of violation and up to two years in prison. The act also authorizes

municipalities to provide "more stringent defmition and regulation of wetlands" in local wetland zoning

ordinances (Brown 1988. p. 8).

Wetland permit procedures in Michigan are straightforward. The steps are as follows:

1. Before planning or initiating any construction in a wetland, the property owner contacts MDNR.

2. MDNR makes a wetlands determination.

3. If wetlands occur, then an application is submitted by the property owner to MDNR.
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4. Applications are reviewed for completeness.

5. Once an application is complete,1he MDNR must make a decision to grant, deny, or modify an
application within 90 days, or within 90 days following a public hearing if one is held (adapted
from Brown 1988).

The MDNR evaluates permit applications according to Act 203, which stipulates "a permit ... shall not be

approved unless the department determines that the issuance of a permit is in the public interest. that the

permit is necessary to realize the benefits derived from the activity, and that the activity is otherwise lawful"

(emphasis added). In determining the public interest, the benefits of the activity have to be balanced against

the "foreseeable detriments of the activity." In addition, the permit cannot be issued "unless it is shown

that an unacceptable disruption will not result." The permit shall not be issued unless the applicant

demonstrates that the "proposed activity is primarily dependent upon being located in the wetland" and a

"feasible and prudent alternative does not exist"

According to Brown, if "a permit is issued, performance conditions will be attached assuring that the

activity will be completed consistent with applicable law" (1988, p. 12). Applicants can appeal MDNR to

the agency and through the courts. Brown notes that the "use of mitigation is becoming more and more

common as a component of applications and permits" and that the "most common procedure is to

compensate for wetlands destroyed by creating wetland habitat on site or, where necessary, at another nearby

location" (1988, p. 12).

Michigan does not rely on permits alone to implement its program. It has a system of voluntary wetland

protection and benefits to landowners. Land can be donated to a private foundation or a government agency

and the landowner will receive a tax deduction. Michigan has a conservation easement provision that allows

"certain rights and privileges concerning the use of land or a body of water to a non-profit organization,

government body, or other legal entity without transferring title to the land" (Brown 1988, p. 13). Deed

restrictions concerning future land use can be placed on the property along with the easement. Michigan

also has funds for the acquisition of wetlands fee simple through the Michigan Natural Resources Trust

Fund and the Michigan Duck Stamp Program as well as private and federal funding sources.

Other states have similar voluntary programs. For instance, the state of Kansas can "purchase or obtain

land in the form of an easement for certain conservation purposes including riparian and wetland

preservation and protection" (Kansas Water Office 1990, p. 32). In addition to easements, local

conservation districts are to identify riparian and wetlands areas. In the Kansas state plan, there is also a

policy recommendation which would "require local conservation districts to develop a county wetland

protection program to promote the general protection and management of wetland areas.... such a county

71



protection program would encourage landowners to protect and manage wetland areas as part of a

comprehensive conservation plan" (Kansas Water Office 1990, p. 31).

Like Kansas, the implementation of the state wetlands program in Connecticut is done largely at the local

level. As in much of New England, the town is an important level of local government in Connecticut

The town's legislative body is responsible for appointing a regulatory agency consisting of citizens from

the community. In some Connecticut towns, .. the planning and zoning or conservation commission may

be acting as the wetland agency. The wetlands agency adopts local program regulations and a map showing

the general location of regulated areas within the town" (Water Resources Unit 1989, p. 11). Similarly, in

Massachusetts five-member volunteer local commissions are responsible for administering and enforcing the

state wetland protection law.

In Connecticut there are consistent statewide guidelines for enforcing the Inland Wetlands and Watercourses

Act and for evaluating the impacts of proposed activities on wetlands and watercourses. All municipal

regulations are reviewed by the Connecticut Department of Environmental Protection (CDEP) for

conformity with the wetlands act. If a local government fails to enforce the act, then the CDEP will. Each

local government is required to report decisions and actions to CDEP monthly. The factors that a local

commission is to consider include:

1. The environmental impact of the proposed action;

2. The alternatives to the proposed action;

3. The relationship between the short-term uses of the environment and the maintenance and
enhancement of long-term productivity;

4. Irreversible and irretrievable commitments of resources which would be involved in the
proposed activity;

5. The character and degree of injury to, or interference with, safety, health of the reasonable
use of property which is caused or threatened; and

6. The suitability or unsuitability of such activity to the area for which it is proposed (Water
Resources Unit 1989, p. 12).

These factors for consideration and any other relevant considerations are used to regulate several activities in

Connecticut The act defmes "regulated activity" to mean "... any operation within or use of a wetland or

watercourse involving removal or deposition of material, or any obstruction, construction, alteration or

pollution, of such wetlands or watercourses..... (Water Resources Unit 1989, p. 13). In addition many

Connecticut towns " ... have adopted setbacks or buffer zones in their regulations and require a permit for

such activities taking place adjacent to wetlands or watercourses" (Water Resources Unit 1989, p. 14).
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As in other states, some uses are exempt from wetlands protection in Connecticut, including some, but not

all, fanning operations; the construction of a residential home on a subdivision lot that had received a

building permit prior to July I, 1987; boat anchorages and moorings, not including dock construction;

some ancillary, incidental residential uses; and the construction and operation of dams, reservoirs, and other

water shortage facilities. Some activities are permitted as non-regulated uses, "provided they do not disturb

the natural and indigenous character of the wetland or watercourse" (Water Resources Unit 1989, p. 15).

These uses include conservation activities and outdoor recreation facilities.

Individuals who plan work in or around wetlands or watercourses in Connecticut are required to contact their

local wetlands agency prior to commencing such activities. In addition to local level approval, some

activities are subject to state-level regulation, including: the construction or modification of any dam; the

construction, encroachment or placement of any obstruction within stream channels; construction or

placement of any structure or obstruction within tidal, coastal, or navigable waters; diversion of water

including withdrawals of surface or groundwater in excess of 50,000 gallons per day or any change in the

instantaneous flow of any surface waters of the state where the tributary watershed area above the point of

diversion is 100 acres or larger; discharges into the waters of the state; and discharge of fill or dredged

materials pursuant to Sections 401 and 404 of the CWA. In addition to its regulatory program,

Connecticut also uses incentives for implementation. Landowners of wetlands can receive tax relief for

areas of their property with restrictions placed on it

Virginia has also shifte.d the permit issuing authority to local governments in coastal tidal areas. As a

result of the Virginia Wetlands Act, permits are required for wetland alteration. Local wetlands boards issue

permits and the state provides advice and reviews local permitting decisions (Cox 1989). Although the state

government has the authority to reverse local wetland board decisions, "few reversals occur" in Virginia

(Cox 1989, p. 535).

EPA recommends that states should immediately develop or modify their regulations and guidelines for 401

certification and water quality standards to clarify their programs, codify their decision procedures, and to

incorporate special wetlands considerations into their more traditional water quality approaches (U.S.

Environmental Protection Agency 1989). As well, according to EPA, states should incorporate wetlands

and 401 certification into their water quality management programs. Integrating this tool with other

mechanisms like point and non-point source programs and areawide water quality management plans "will

help fill the gaps...and allow better protection of wetlands systems from the whole host of physical,

chemical and biological impacts" (Meeks and Runyon 1990, p. 16).
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5.4 Commitment and Skill of Critical Implementing Officials

Several states. including Connecticut (Water Resources Unit 1989). Michigan (Brown 1988). and South

Carolina (South Carolina Coastal Council and U.S. Anny Corps of Engineers no date). have developed

detailed guidebooks and handbooks as educational resources for parties interested in their prognuns. In

several instances. these guidebooks and handbooks have been produced in cooperation between federal and

state agencies. The Pennsylvania Department of Environmental Resources has developed an instruction

booklet for a joint federal/state pennit application with the Corps (pennsylvania Department of

Environmental Resources and U.S. Anny Corps of Engineers 1987). Local governments have also prepared

wetlands guidebooks (Chester County Planning Commission 1987).

Individuals from different state and local agencies sometimes compete for wetlands protection

responsibilities and frequently view wetlands protection from divergent perspectives. One state agency may

place wetlands and riparian area protection high on its agenda, while another may be lukewann or even

hostile on the issue. For example. in Kansas. the state water office has been critical of local conservation

districts for taking "no action in identifying riparian and wetland protection areas" although it is their

responsibility (Kansas Water Office 1990, p. 32). The water office has noted also that the Kansas

Department of Wildlife and Parks has not used conservation easements for riparian and wetland protection

PlD'pOSes. As a result, the Kansas Water Office has concluded "thus. the [riparian and wetland protection]

program which has been on the books for five years has yet to be implemented" (Kansas Water Office 1990,

p. 32). This sibJation appears to be inconsistent with the policy of the Kansas legislature which

"envisioned a cooperative among several state agencies including the Sw.e Conservation Commission, the

Kansas Department of Wildlife and Parks and the conservation districts" as well as the Kansas Water Office

(Kansas Water Office 1990. p. 32).

In other states. cooperation among agencies is better and officials are proud of their programs. A

Connecticut publication boasts "Thanks to forward sighted citizens and our State Legislature. Connecticut

is in the forefront of wetland protection in the country" (Water Resources Unit 1989, p. 1). Another state

publication notes. "Existing Connecticut laws governing the use of freshwater wetlands are recognized as

being among the most progressive and protective in the nation" (Department of Environmental Protection

1990. p. 1).

Massachusetts officials also consider their state to be "a leader in mandating the protection of wetlands

resources" (Klein and Freed 1989. p. 506). but the decentralized approach taken in Massachusetts has caused

some problems with implementation. Local officials do not always have the backgrounds necessary to

adequately administer and enforce the program. According to Klein and Freed
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Although there is only one Wetlands Protection Act, there are 351 local conservation commissions
administering it in their communities. This creates the potential for numerous administrative
variations. Although the state environmental agencies strive to ensure consistency, there are grey
areas in the Act which cause confusion at the local level (1989, p. 503).

In a survey of Massachusetts conservation commissions, it was found that some portions of the wetlands

regulations "are not well understood, leading to inconsistent interpretation" by local officials (Klein and

Freed 1989, p. 503). As a result of the inconsistent regulatory interpretations, wetlands are being

unnecessarily lost in Massachusetts. In addition, the survey also indicated that

commissions perceive themselves to be poorly equipped to adequately administer the Act The
lack of qualified staff and the sheer number of applications is also a factor in commission
perfonnance, as the survey showed that the commissions receiving the most filing [for pennits]
have not necessarily increased their staffing levels (Klein and Freed 1989, p. 503).

Assessing the commitment and skill of implementing officials is a subjective matter, especially when

dealing with programs as new as most state wetlands efforts. An impression was gained by the authors of

this report during telephone interviews and through the mail survey. The commitment and skill of state

officials varies widely nationally. Many officials are enthusiastic and eager to share information. They are

self critical, orally and in writing, and seem eager to improve their program. Other officials seem

demoralized. They are discouraged by lack of budgets and staff to perfonn an adequate job. Another source

of discouragement is the situation when state officials have worked hard to design a wetland protection

program, only to see it compromised when implemented.

5.5 Continued Support from Key Political Leaders and Constituency Groups

Wetlands protection has been advocated by the nation's top leaders. President George Bush has endorsed a

federal policy of preserving the nation's remaining wetlands. Federal agencies have implemented his no net

loss policy. At the state level, legislators, agency officials, developers, environmentalists, local

governments, and farmers have taken an interest in the issue (fable 7). Several governors, such as New

Jersey's Thomas Kean, Delaware's Michael Castle, Washington's Booth Gardner, and fonner Arizona

Governor Rose Mofford have provided leadership in wetlands and riparian area protection.

The National Wetlands Policy Forum stimulated a couple of states to undertake similar efforts. In

Delaware, Governor Michael Castle initiated a freshwater wetlands roundtable. The roundtable members

included academics, business people, public interest group representatives, environmentalists, farmers, and

political leaders. The roundtable endorsed a policy goal of no-net loss of freshwater wetlands and

recommended a "pro-active public/private partnership strategy to achieve it" (Governor's Freshwater

Wetlands Roundtable 1989). The roundtable identified five central issues that had to be addressed in

Delaware. Based on those issues, the roundtable made the following recommendations:
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Section 404. We recommend that the State move forward with the development of a freshwater
wetlands program with the goal being the eventual assumption of the Federa1404 program.

Pennissible and Prohibitive Uses. We recognize that not all freshwater wetlands are alike. We,
therefore, recommend that at least three classes or types of freshwater wetlands be formulated and
accorded differing levels of protection.

Miti~tion. Restoration. and Creation. We recommend that the State develop and formally adopt
both a mitigation policy and freshwater wetland restoration and creation strategy. We have
specified some guidelines that should be considered in these endeavors.

ACQuisition. We note that the surest way of protecting freshwater wetlands is to acquire them.
Specific recommendations are offered on how an acquisitions program should be approached.

Education. We believe that Delawareans should become more knowledgeable about freshwater
wetlands. We recommend a number of education projects that should be undertaken by both the
public and private sectors (Governor's Freshwater Wetlands Roundtable 1989).

South Carolina Governor Carroll Campbell, a co-vice-chair of the National Wetlands Policy Forum,

established a Freshwater Wetlands Policy Forum in his state. This forum was charged to:

• Develop a plan for achieving "no net loss" of wetlands.

• Develop non-regulatory approaches to wetlands protection.

• Simplify the permit process for wetlands in South Carolina.

• Suggest single federal agency jurisdiction with authority delegated to the State.

• Enhance public understanding of the wetlands issue.

• Recommend a set of policies.

• Develop the foundation for a state wetlands conservation plan (Sansbury 1990, p. 15).

Suggestions from the governor's forum have been incorporated into proposed state legislation. Also, in

South Carolina, the state supreme court found a state agency that had improperly certified the alteration and

dredging of a wetland The state agency certified the wetland change because of economic benefits of the

proposal. The state supreme court noted that economic benefits cannot override wetlands protection criteria

(Sansbury 1990, p. 16).

The South Carolina case was initiated by environmental groups and the League of Women Voters who

commenced action to contest the validity of certification for a residential development project. The

proposed project involved dredging a canal through freshwater wetlands in order to create waterfront

residential lots and provide access to the river. A lower court upheld certification, but the South Carolina

Supreme Court reversed the decision. The supreme court found evidence that did not support certification of

the project There was no evidence to indicate absence of feasible alternative sites, to support the
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conclusion that the project would be without significant environmental impact. or to establish overriding

public interest in permanent alteration of the wetland (South Carolina Wildlife Federation v, South Carolina

Coastal Council. 371 S.E.2d 521 S.C. 1988).

An indicator of political support is the openness of a program to public participation. Such involvement

can create awareness and support for wetlands protection. The Michigan program encourages such public

participation. For a $25.00 annual fee. anyone can receive weekly notices of all permit applications. If

MDNR issues a public notice, it is followed by a formal public comment period. Some large-scale

activities result in the public notice being sent "to the municipality where the activity would occur. the

adjacent property owners. and any other interested parties that request it including state agencies, public and

private organizations. and individuals" (Brown 1988. p. 10). The public has 20 days and local governments

45 days to respond to these public notices. During the 20-day comment period. individuals may request a

public hearing. During the 45-day period. local governments can hold public hearings.

5.6 Adaptability to Changing Conditions

According to Mazmanian and Sabatier. for a program to be effective. the courts need to be neutral or

supportive. Legal challenges to wetlands programs are one way to gauge how responsive the programs are

to changing conditions. Very little information was provided from the states concerning legal challenges

(Table 8), It appears that states with more rigorous programs have been challenged more frequently. For

example. in 1991 Maryland's state program faced 31 law suits. In 1990 there were 20 challenges to New

Hampshire's program. while South Carolina officials report about two or three challenges a year.

Independent of the survey. most sources report that challenges to state and federal wetlands programs have

not been successful (Blumm 1980. Rapoport 1986. Strong 1987. Ransel and Meyers 1988. and Want

1990). Strong notes that a public health. safety. or welfare purpose served by a regulation is crucial and.

furthermore. this public purpose needs to be clear in state legislation. According to Strong. "the

importance of explicit state enabling legislation becomes apparent when landowners allege that there is no

valid public purpose underlying the regulation. If the state statute lists the public purposes to be advanced

by regulation and explains why the state legislature finds these purposes to be important to the state. courts

have generally been highly deferential to legislative intent" (l987. p. 4).

Another indication of adaptability to changing conditions is legislative amendments. Most states that have

enacted laws to protect wetlands have amended them (Table 8). For example. Connecticut wetland/riparian

legislation has been amended in 1974. 1978, 1981. 1987. and 1990. Generally. there appears to be a

tendency toward stronger state laws. Programs also change as a result of budget increase or decrease. The
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present situation is an odd mixture of more public policies and political support but lower budgets to

support responsible state agencies.

State officials recognize that because their programs are relatively new, changes will be made. For instance,

"Development of wetlands policies and legislation is an evolving issue in South Carolina" (Sansbury 1990,

p. 14). Throughout the nation, there are many proposals to strengthen state wetlands protection programs.

In Connecticut, which has one of the older and more well established programs in the nation, there has been

discussion regarding the incorporation of mitigation into the state program. Wetlands mitigation is a

concept that has developed since the Connecticut program began in 1972. CDEP convened a task force in

1988-1989 "to evaluate the state's regulatory policies on wetlands creation as compensation for the loss or

destruction of wetlands resulting from development activities" (Department of Environmental Protection

1990, p. 1). A proposed policy was developed by the task force that maintained Connecticut's "progressive

and protective" program by not permitting compensation where wetland losses or impacts are avoidable or

where mitigation is used to make unacceptable wetland losses or impacts acceptable. The task force also

suggested that wetland compensation strategies should be considered separately from the development

proposal and, if compensation is deemed appropriate, then compensatory mitigation measures must follow

rigorous standards (Department of Environmental Protection 1990).

ActualIy, the Connecticut program is one that has been resilient through the years. For example, the 1987

amendments, strengthening wetland protection, provide:

In the case of an application which received a public hearing, a permit shall not be issued unless
the Commissioner [of CDEP] finds that a feasible and prudent alternative does not exist.

By amendment references, this provision was made applicable to local commissions (Sharp 1987). Rather

than being undermined by changing conditions, as more is learned about the value of wetlands in

Connecticut, protection for the resource has increased.

Policy, like nature, is seldom in balance. Rather, environmental policy is dynamic. Changes are bound to

occur. Generally, the major changes at the state level appear to be the increased recognition of the values

and functions of wetlands and riparian areas and the growing understanding of the roles of government in

their protection. State leaders face a number of challenges to better protect these environmentally sensitive

areas. States also have the opportunity to use their authority to ensure that the benefits of wetlands and

riparian areas are maintained for future generations.

78

II
II

II
II
II
II
II
II
II
II
II
II
II
II
II
II
II
II
II

II
II



6.0 Conclusions: Problems and Opportunities

The surveys of state and federal officials identified several key issues. The major problems are:

• The definition and delineation of wetlands and riparian areas,

• The wealc connection between water quality antidegradation standards and

wetlandlriparian protection,

• Exemptions from permit requirements for certain lands uses or activities,

• The division of responsibilities among the federal, state, and local levels of

government,

• The lack of cooperation among agencies, especially relating to monitoring and

enforcement activities, and

• The need for more funding and better trained staff for wetland and riparian programs.

Jon Kusler has made several recommendations to strengthen riparian habitat protection in the arid and semi­

arid West, emphasizing.baliliat protection. First, he suggests "an effort must be made to clear away the

semantic clouds" (Kusler 1985, p. 7). Kusler notes that the protection "of westem riparian habitat should

be advocated on its own -- as a class of lands similar to and as valuable as wetlands -- but not meeting strict

wetland defmitions" (Kusler 1985, p. 7).

The reasons for protecting wetlands and riparian areas need to be clearly explained and the lands that should

be protected clearly delineated. Wetlands provide many important functions, values, and benefits (Williams

1990). The "why" of wetlands and riparian area protection relate most directly to water quality benefits.

Most water pollution comes from non-point sources. Wetlands and riparian areas act as fllters removing

pollutants before they enter waterways. Such areas are also important for recharging groundwater supplies.

Thus, wetlands and riparian areas are vital for water quality and surface and groundwater supply. Ancillary

benefits relate to flood control, erosion and sedimentation management, fish and wildlife habitat protection,

and recreation and scenic resource enhancement

To delineate riparian habitat, Kusler (1985) suggests that the following characteristics be considered:

• location of "riparian" lands along streams, rivers, arroyos, ponds, lakes, other water bodies,

• growth of vegetation dependent upon relatively high soil moisture content,

• periodic flooding,

• alluvial or other characteristic soils (some, but not all lands),

• special water-related functions such as erosion control, and

• special management needs (Kusler 1985, p. 7).
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State legislation and programs should include delineations based on these characteristics. The delineations,

in tum, should be related to the purposes of wetlands and riparian areas protection. Clear goals should

provide the bridge between the purposes and delineations and the actions and strategies needed to achieve

water quality. Currently, several state officials note that there is a weak connection between water quality

antidegradation standards and wetland/riparian protection. Strengthening this link is essential because it

provides a "causal theory" for the protection of wetlands and riparian areas. Such standards may be either

numeric or narrative or a combination.

Meeks and Runyon (1990) identify exemptions from permit requirements for certain land uses or activities

as the major weakness of state wetland protection acts. They use the Warren S. Henderson Wetlands

Protection Act in Florida as an example, where a law review author "questioned the long term prospects of

wetland conservation given the language of the act" (Meeks and Runyon 1990, p. 17). According to that

author

The [Florida] Wetlands Protection Act is long and complex. It addresses a biologically
complicated issue through legislation which is, in its own right, procedurally and politically
complicated. While Florida has gained much through passage of the act, the complexities of
negotiating such an act led to the creation of statutory exemptions which may not be consistent
with the express legislative intent or the public interest (Hilley 1984, p. 141).

Meeks and Runyon note that in spite of this substantial weaImess, the Florida act is a success. Its success

is limited, however, by exempting certain mining and agricultural activities. Another commentator, Sherry

Lynn Jacobs, also identifies the substantial weaImess to existing state law as exemptions to permit

requirements for agriculturaI practices, utilities, construction and maintenance of roads, mining, and

drainage. Jacobs (1987) observes that although agriculture is the single largest cause of wetland loss,

accounting for 80 percent of the conversions, farmers are largely exempted from state regulations.

According to Jacobs,

Although federal and state wetland regulations have slowed wetland conversion, the limits of
existing wetland programs result in continued conversion of valuable wetlands. Further, the
voluntary and piecemeal nature of the economic incentive programs and acquisition programs
preclude effective management by the states.

...most state statutes are poorly drafted and their effectiveness is limited. Some states have even
enacted conflicting legislation that encourages wetland conversion. Poor drafting and conflicting
policies may result partially from the pressure of private interests that oppose wetland legislation.
Developers and farmers have attacked the programs as unwarranted intrusions on private property
rights and as bureaucratic, imposing undue delays and paperwork on applicants (1987, p. 227).

Kusler also notes that "opportunities for protection should be simultaneously pursued at all levels of

government" (1985, p. 7). Currently, jurisdictional fragmentation exists. A partnership involving federal,
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state, and local governments as well as private landowners and public interest groups needs to be

established. At the federal level, Kusler believes "explicit riparian habitat protection guidelines should ...

be incorporated into the [Corps] Section 404 guidelines since habitat is 'water of the U.S.' although it may

not qualify as wetland" (1985, pp. 7-8).

Several states, including Virginia, have promoted such a local/state/federal partnership. In his

explanation of the Virginia approach, Cox notes that wetlands management concerns land use and

Local government traditionally has been delegated primary responsibility for land use control in
Virginia; a significant local role in wetlands management therefore is consistent with tradition.
But direct state participation is a natural consequence of the recognition that wetlands and the other
resources that depend on impacts of wetlands modifications can extend far beyond the local area....
Just as state interests in wetlands transcend local interests, a national interest broader than that of
any individual state has been recognized. and wetlands protection has become a major federal
objective (1989, p. 536).

The EPA has suggested that the enforcement of Section 404 would be increased if more states were to

assume program responsibilities that are allowed by law. EPA has also noted that administrative funds may

be necessary "before many more states would be encouraged to assume this responsibility" (GAO 1988,

p. 62). Currently, funding is not adequate either on the federal or state level. For example, a Corps official

nOles, "it should be clearly recognized ... that the Corps staffmg and funding resources are not adequate to

meet the requirements of the regulatory program" (GAO 1988, p. 80). But, state-level officials complain

that the Corps is ineffective for more reasons than an inadequate budget. For example, in several states

there are many district offices of the Corps. These district offices frequently have "significant" differences in

program operation and emphasis. The Corps is also criticized by state officials for its engineering and

development orientation. Central policy questions facing wetlands and riparian protection are at what level

of government the primary responsibilities should rest and how adequate funding should be provided.

Even before these questions are addressed, existing programs could be more effectively enforced. The GAO

has been critical of the Corps for not emphasizing monitoring and enforcement activities, as were several

state agencies in this survey. Although the Corps and EPA have claimed that staff and budget constraints

are the primary reasons for the lack of enforcement, GAO notes a better job could be done with existing

resources: "if the Corps and EPA better coordinated their combined resources, they could bring about a

more comprehensive and systematic monitoring and enforcement effort" (GAO 1988, p. 73). The same

logic can be extended to state and local governments to accomplish the kind of protection by all levels of

government advocated by Kusler.

Such cooperation can be cost effective for governments; however, from this nationwide survey it is clear

that state programs are currently inadequately funded and staffed. State officials note a lack of funds for
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enforcement, monitoring, and education. One respondent observed that politicians are suspicious of the

federal 404 and state 401 programs and as a result are not interested in strengthening them through budgets

or staUlteS.

However, from this survey it is also clear that the number of citizen, environmental, and public interest

groups involved in wetlands and riparian area protection is growing. Jan van Schilfgaarde, one of the

foremost authorities on Western water policy, recently wrote about the renewed growth in environmental

interests:

We are not witnessing a flash in the pan. The changes we have seen are real and permanent
They're deep-rooted changes driven by the public. They are slowly, sloppily, and irrationally being
endorsed by the Congress and by state legislatures and reluctantly, belatedly, and halfheartedly
being accepted by the bureaucracy (his emphasis, 1990, p. 18).

From the experiences of other Slates, the feaUJres of an effective wetland and riparian area protection

program can be identified. The following features of an effective state wetland protection program are drawn

from a North Carolina report (North Carolina Environmental Defense Fund 1989), this survey of state

officials, and the analysis based on the survey. The features are:

• Policies for the present and clear goals for the fUUJre.

• Strategies for achieving the no net loss and evenUJal gain of wetlands and riparian areas. Such
strategies should seek

- To explain the public health, safety, and welfare purposes of wetlands protection.

- To define wetlands and riparian areas with explanations of therr values, functions, and
benefits.

- To delineate wetlands and riparian areas to be protected.

- To improve the 401 certification program to clarify procedures and codify the decision­
making process.

- To improve state water quality regulations by adopting numeric and/or narrative standards
and strengthening antidegradation requirements.

- To assume the 404 program at the state level.

- To create a state wetland and riparian area permitting program with no exemptions.

- To disseminate information about wetland areas, their functions and values, and protection
effort widely.

- To provide mechanisms for adequate public participation and local government involvement

- To integrate mitigation requirements into all state programs.
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- To infuse wetland and riparian area protection into loca1land-use planning, economic
development, and growth management strategies (Le., general plans, zoning ordinances, and
subdivision regulations).

- To create fmancial disincentives for wetlands destruction and fmancial incentives for
wetlands preservation (Le., through state tax policies, heritage programs, land acquisition,
and conservation easements).

• Enforcement mechanisms and significant penalties for non-compliance.

• Funding and staffmg at levels to ensure program implementation.

A program with such features requires strong and sustained support from the public and elected officials.

The benefits of wetlands and riparian areas are many. The consequences of not acting and not putting in

place a comprehensive program are significant Certainly, there are short-term impacts from the continued

loss of wetlands and riparian areas, but the consequences for future generations are likely to be even more

profound The value and benefits of protecting wetlands and riparian areas have been recognized in many

states. Several states have put in place model programs. As a result, there are many examples to follow

for other states that seek to protect wetlands and riparian areas.
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Abbreviations and Acronyms

(Note: many of these abbreviations and acronyms are used in Tables 1 through 8)

ADEC

ADEM

ADEQ

ADID

Admin.

ADPCE

AGFD

ASP

ASU

Avg.

BMPs

CARL

CDEP

CDFG

CFR

CIWPIS

The Corps

CSWS

CWA

CWQC

CZMA

DEC

DEH

DEHNR

DEM

DEP

DEPA

DEQ

DER

Alaska Department of Environmental Conservation

Alabama Department of Environmental Management

Arizona Department of Environmental Quality

Advance identification programs

Administration

Arkansas Department of Pollution Control and Ecology

Arizona Game and Fish Department

Arizona State Parks

Arizona State University

Average

Best management practices

Conservation and Recreational Lands Program

Connecticut Department of Environmental Protection

California Department of Fish and Game

Code of Federal Regulations

Coastal and Inland Water Permit Information System

U.S. Army Corps of Engineers

Comprehensive state wetlands strategies

U.S. Clean Water Act

Colorado Water Quality Control

U.S. Coastal Zone Management Act

Department of Health and Environmental Control

DeparUnent of Environmental Health

Department of Environmental Health and Natural Resources

Division of Environmental Management

DeparUnent of Environmental Protection

DeparUnent of Environmental Protection Agency

Department of Environmental Quality

Department of Environmental Regulation
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••DES Department of Environmental Services

DHE Department of Health and Environment •DHEC Department of Health and Environment Control

DHES Department of Health and Environmental Sciences -DHW Department of Health and Welfare

DNR Department of Natural Resources •DNREC Department of Natural Resources and Environmental Control

DOC Department of Conservation II
ooE U.S. Department of Energy

DOT U.S. Department of Trnnsportation II
DSL Department of State Land

DWPC Department of Water Pollution Control II
DWR Department of Water Resources

EA Environmental assessment II
EID Environmental Improvement Division

IIEIS Environmental impact statement

EPA U.S. Environmental Protection Agency

IIESA Environmentally sensitive area

FAA Federal Aviation Administration -FACTA U.S. Food, Agriculture, Conservation, and Trade Act of 1990

FSA U.S. Food Security Act of 1985 II
FERC Federal Energy Regulatory Commission

FHwA Federal Highway Administration •Forum National Wetlands Policy Forum

FfE Full Time Equivalent II
FY Fiscal year

GAO U.S. General Accounting Office •GIS Geographic information system •GPO U.S. Government Printing Office

HDH Hawaii Department of Health 'II
HEC Health and Environmental Control -HEP Habitat evaluation procedure
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IDEM Indiana Department ofEnvironmental Management

!DOC Illinois Department of Conservation

lOOT Illinois Department of Transportation

IEPA Illinois Environmental Protection Agency

Info. Infonnation• KDFWR Kentucky Department of Fish and Wildlife Resources

KDHE Kansas Department of Health and Environment

KDOW Kentucky Division of Water

LESA Land evaluation and site assessment

LWMD Land and Water Management Division

MOE Maryland Department of the Environment

MOEQ Mississippi Department of Environmental Quality

MONR Michigan Department of Natural Resources

MEPA Michigan Environmental Protection Act

MHW Mean highwater mark

MOA Memorandum of agreement

MOV Memorandum of understanding

MPC Minnesota Pollution Control

N/A Not Available

NDEC Nebraska Department of Environmental Control

NDEP Neveda Department of Environmental Protection

NEPA National Environmental Policy Act

NHDES New Hampshire Department of Envionmental Protection

NPDES National Pollutant Discharge Elimination System

NTU Nephelometric turbidity units

NWI National Wetland Inventory

NYDEC New York Department of Environmental Control

OEPA Ohio Environmental Protection Agency

OHW Ordinary high water

ONRW Outstanding National Resource Waters

ORW Outstanding Resource Waters
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RAMS

RCW

RHA

RWQCB

SCDHEC

SCORP

SCS

SEPA

SMA

SMP

SOR

Superfimd

Swampbuster

SWCP

SWIM

SWRCB

TVA

lWC

USC

USDA

USFS

USFWS

WASH

WCP

WDNR

WDOE

WEP

WE[

WQB

Part-time

Regulatory Analysis Management System

Revised Code of Washington

Rivers and Harbors Act

Regional Water Quality Control Board

South Carolina Department of Health and Environmental Control

State Comprehensive Outdoor Recreation Plans

U.S. Soil Conservation Service

Washington State Environmental Policy Act

Washington Shoreline Management Act

Shoreline master programs

Save Our Rivers Program

Comprehensive Environmental Response, Compensation and Liability Act, also
known as CERCLA

Provision of the U.S. Food Security Act of 1985

State wetlands conservation plan

Surface Water Improvement Districts Management District

State Water Resources Control Board

Tennessee Valley Authority

Texas Water Commission

U.S. Code

U.S. Department of Agriculture

U.S. Forest Service

U.S. Fish and Wildlife Service

Watercourse Amenities, Safety and Habitat

Wetland conservation plan

Wisconsin Department of Natural Resources

Washington Department of Ecology

Watershed enhancement program

Wetland Evaluation Technique, also known as n Adamus Method"

Water Quality Bureau
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Glossary of Terms

Acquisition - Acquiring land through purchase, gift, or inheritance. Acquisition of the land can be in fee
simple or partial interest.

Advance identification (ADID) - A process of collecting existing data and generating new data on the
aquatic system and its value and function to surrounding and downstream ecosystems to determine what
areas are generally suitable or unsuitable for use as discharge sites. This process is conducted by the EPA
and the Corps or any state that has assumed the Section 404 permitting responsibilities.

Anadromous fash - Pertaining to fish (such as salmon, steelhead, and shad) that hatch in fresh water,
spend a large part of their lives in salt water and return to fresh water to spawn.

Antidegradation - Not allowing an activity which will degrade the water quality.

Antidegradation policy - The protection of existing uses and the level of water quality necessary to
protect those uses in the same manner as for other surface waters. It is one of the minimum elements
required to be included in a state's water quality standards. 1bere is no explicit requirement for such a policy
in the CWA. However, the policy is consistent with the intent and goals of the act (" ... restore and
maintain the chemical, physical and biological integrity of the Nation's waters"). EPA's water quality
standards regulation requires each state to adopt an antidegradation policy and specify the minimum
requirements for a policy. 1be existing use can be determined by demonstrating that the use or uses have
actually occurred since November 28, 1975, or that the water quality is suitable to allow the use to be
attained.

Best management practices (BMPs) - Management practices that are recommended to prevent or
minimize environmental damage such as erosion, pollution, fish and wildlife habitat destruction, or soil
productivity losses.

Biological criteria - Numerical values or narrative expressions that describe the biological integrity of
aquatic communities inhabiting waters of a designated aquatic life use.

Biological integrity - The condition of the aquatic community inhabiting unimpaired waterbodies of a
specified habitat as measured by community structure and function.

Causal theory (also Implementing actions) - A sound concept of what kind of actions will result in the
achievement of policy goals.

Certification (401) - An applicant for a federal license or pennit is required to obtain a certification from
the state that any proposed discharge into navigable waters will comply with state water quality standards
and effluent discharge limitations. No federal permit will be granted until required certification has been
obtained or waived. A waiver may be expressed or will be implied if the state fails or refuses to act on a
request for a 401 certification within 60 days after receipt of the request. If the state denies water quality
certification, the federal pennitting agency may not issue the pennit for the proposed activity.

Clean Water Act (CWA) - The series of federal laws that provide for protection, restoration, or
improvement of water quality, including wetlands and riparian areas. The objective of the CWA is to
"restore and maintain the chemical, physical, and biological integrity of the Nation's waters."
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Coastal Zone Management Act of 1972 (CZMA) - A federal law that provides financial incentives
for states to adopt federally approved coastal zone management programs to protect coastal resources, which
include beaches, barrier islands, barrier reefs, dunes, and wetlands. Federal actions, such as offshore oil
leasing, must conform with a federally approved state program. If not, the state may "veto" the federal
action. This is the "consistency requirement," which has been the focus of considerable debate and
litigation between the states and the federal government Approved state programs must 1) delineate the
coastal zone boundary; 2) indicate which activities are permissible within the defined coastal zone; 3)
inventory special resource areas requiring protection; 4) establish a policy framework to guide decisions
about appropriate resource use and protection; and 5) include sufficient legal authority to implement the
program. About 24 of the 30 coastal states, including the Great Lake states, have federally approved coastal
zone management programs.

Conservation easements - The acquisition of partial "rights" to property rather than fee simple
ownership. Easements usually prohibit certain uses (such as development) while permitting continued
private ownership. Easements can be temporary or permanent.

Criteria - Technical requirements upon which a judgement or decision may be based.

Designated uses - Uses specified in water quality standards for each waterbody or segment whether or not
they are being attained.

Disturbed area - An area where vegetation, soil, and/or hydrology have been significantly altered, thereby
making a wetland determination difficult

Dredged material - Material excavated or dredged from navigable waters of the United States.

Endangered Species Act of 1973 • A federal law enacted to protect rare plants and animals. The act
requires federal agencies, in consultation with the USFWS and National Marine Fisheries Service, to ensure
that any action authorized will not jeopardize endangered or threatened species directly, nor hurt or destroy
their habitat, including wetlands. It also prohibits any person from "taking" an endangered species. Such
taking includes hunting, trapping, harming or harassing such species.

Environmentally sensitive areas (ESA) - Includes but is not limited to places with unstable soils,
steep slopes, unusual or unique plants or animals, wetlands, or areas which lie within flood plains.

Federal Manual - A manual that was developed by the EPA, the Corps, SCS, and USFWS on January
10, 1989 and is used as the technical basis for identifying and delineating wetlands.

Fill material - Any material used for the primary purpose of replacing an aquatic area with dry land or for
changing the bottom elevation of a waterbody (such as sand, dirt, rock, asphalt, concrete that is not pre­
cast). It does not include any pollutant discharged into the water primarily to dispose of waste; this activity
is regulated under Section 402.

Fish and Wildlife Coordination Act of 1977 • The federal act requires the Corps to consider the
comments of federal and state fish and wildlife agencies, such as the USFWS or the National Marine
Fisheries Service, before issuing a Section 404 permit

Flood Disaster Protection Act of 1973 • A federal law that establishes a federally subsidized
insurance program that is available to residents of communities which participate in the program. Program
is administered by the U.S. Department of Housing and Urban Development. The act prohibits federal
assistance for land acquisition and construction in flood hazard areas unless a community participates in the
flood insurance program.

Flooding - A general or temporary condition of partial or complete inundation of normally dry land areas
from the overflow of inland and/or tidal waters, and/or the usual and rapid accwnulation or runoff of surface
waters from any source.
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Flood plain - The lowland and relatively flat areas adjoining inland and coastal waters including flood­
prone areas of offshore islands. including at a minimum. that area subject to a 1% or greater chance of
flooding in any given year.

Food Security Act or 1985 - A federal law that encourages removal of fragile lands from production
and provides various opportunities for wetland habitat protection and restoration while reducing federal
subsidy cost A special wetland conservation program. commonly called swampbuster. removes some of
the incentives for developing wetlands by denying federal subsidies to individuals who convert wetlands into
agricultural land.

General permit - A permit authorized and issued by the Corps on a nationwide or regional basis for a
category or categories of activities that are similar in nature and cause only minimal individual and
cumulative environmental impacts.

Goal • Desired state or condition that a resource management policy or program is designed to achieve.

Governmental subsidies· Financial assistance granted by the government to an individual or entity
deemed beneficial to the public.

Groundwater - That portion of the water below the surface of the ground whose pressure is greater than
atmospheric pressure.

Headwaters· The point on a non-tidal stteam above which the average annual flow is less than 5 cubic
feet per second For stteams that are dry for long periods of the year. the headwaters may be established as
that point on the stteam where a flow of five cubic feet per second is equalled or exceeded 50 percent of the
time.

Human-made wetland (Man-made wetland) - Any wetland area that has been purposely or accidentally
created by some activity of people; also called artificial wetlands.

Hydric soil· A soil that is saturated. flooded. or ponded long enough during the growing season to
develop anaerobic conditions in the upper part

Hydrology - The science dealing with the properties. distribution. and circulation of water.

Hydropbytic vegetation - Plant life growing in water or on a substrate that is at least periodically
deficient in oxygen as a result of excessive water content

Individual permit - Projects that do not qualify for a general permit are processed as individual pennits.
Individual permits require greater scrutiny of the project proposal by the Corps. other concerned government
agencies. and the public.

Instream now - The amount of waterflow a stteam needs to support in a natural state the aquatic and
adjacent riparian habitats.

Jurisdictional delineation - Determining the legal geographical boundary for waters of the United
States. including wetlands.

Memorandum or agreement (MOA) - Authorized by Section 404(q) of the CWA to allow the EPA
and USFWS to request a higher level Corps review of any permit decision with which they disagree.
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Mitigation - A sequencing process by which impacts to wetlands are, in order of priority, I) avoided (by
abandoning or modifying or by not taking a certain action or part of an action), 2) minimized (by limiting
the degree or magnitude of an action), 3) rectified (by restoring, repairing, or rehabilitating the affected
environment), 4) reduced (by malcing less in size, amount, number, or intensity), and 5) eliminated (by
removing) over time or compensated (by making suitable amends). Mitigation options are considered as
means to minimize or offset impacts if a permit is issued, but not used to determine whether to issue or
deny a wetlands permits.

Mitigation Banking - Similar to maintaining a bank account By taking measures to create, restore, or
preserve flora and fauna in advance of an anticipated need for mitigation one will receive mitigation credits
from the appropriate regulatory and/or planning agencies. These credits are placed in a mitigation bank
account from which withdrawals can be made. When a proposed project involving unavoidable losses of
habitat occurs, the losses (debits) are quantified using the same method that was used to determine the
credits. This can be repeated as long as mitigation credits remain available in the bank.

Mitigation Ratio - A minimum ratio of wetlands created to wetlands lost.

Narrative Criteria - General statements that provide a further basis for managing a broad range of
activities that impact the biological integrity and water quality for a given use designation.

National Environmental Policy Act (NEPA) - Directs all federal agencies to consider the impacts of
major federal actions on the environment NEPA does not prohibit development in environmentally
sensitive areas but requires all federal agencies in making decisions about federally funded or permitted
projects, including private projects requiring federal permits, to consider environmental impacts of a
proposed action.

National Flood Insurance Act of 1968 - Provides financial incentives for communities to adopt
federally approved flood-plain management programs. Administered by the Federal Emergency Management
Agency, the program utilizes a financial carrot and stick approach to coax communities into adopting
programs that will ultimately reduce the loss of lives and property from floods. For communities with
approved programs, the federal government provides subsidized flood insurance to those who own property
in the flood plain. Communities that do not participate in a program to regulate future flood-plain uses are
ineligible for federal disaster assistance. In general, the program applies to new and rebuilt construction in
flood plains, and usually includes restrictions on the type and location of development. The program does
cover development in wetlands, since nearly all coastal and most inland wetlands occur in flood plains.

National Pollution Discharge Elimination System (NPDES) - Permit program for point source
discharge.

National Wetlands Inventory Mapping (NWI) - Mapping which consists of conventional air photo
and field-verified (2% sampling of total) wetland interpretation methodology that identifies and maps
vegetation type and hydrologic regime of wetlands.

Nationwide permit - A form of general permit which authorizes activities on a nationwide basis.
Designed to regulate with little delay or paperwork, certain activities having minimal impacts. State 401
water quality certification or waiver is required prior to the issuance of authorizing activities which may
result in a discharge into waters of the United States. For the nationwide permit to be valid the Corps is
proposing that the permit must comply with 13 general conditions and if activities are involved with the
discharge of dredged or fill material they must also comply with nine Section 404 conditions. The Corps
has identified and defmed 40 conditions that are applicable on a nationwide basis.

Navigable waters - Waters of the United States.

No net loss of wetlands - Wetlands losses must be offset by wetlands gain in terms of actual acreage
and, to the extent possible, ecosystem function. Policy recommended by the National Wetlands Policy
Forum and supported by President George Bush.
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Non-point Source (NPS) - A water quality term used for pollutants discharged by natural processes
(precipitation, seepage, percolation, and runoff) that are not traceable to any discrete, discemable, or confined
conveyance facility.

Non-regulatory program - Programs that involve voluntary action to encourage state and local
governmental agencies to preserve and restore wetlands through a variety of mechanisms such as executive
orders, easements, tax incentives, acquisition, recognition programs, best management practices,
intergovernmental coordination/subsidies, technical assistance, education, and outreach programs.

Nontidal - Not influenced by tides.

Non-wetland - Any area that has sufficiently dry conditions that hydrophytic vegetation, hydric soils,
and/or wetland hydrology are laclcing; it includes upland as well as former wetlands that are effectively
drained.

Numeric criteria - Specific numeric values for chemical constituents, physical parameters, or biological
conditions that are adopted in state standards.

Ordinary high water - The line on the shore established by the fluctuations of water and indicated by
physical characteristics such as clear, natural line impressed on the bank, shelving, changes in the character
of soil, destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate means that
consider the characteristics of the surrounding areas.

Outstanding national resources waters (ONRW) - These are areas of exceptional water quality or
recreational/ecological significance that are allowed special protection (no degradation). Some states refer to
these types of waters as "unique waters" or "outstanding waters."

Permit (404) - Requires a permit from the Corps for the discharge of dredged or fill material into navigable
waters at specific disposal site. Although the 404 process is administered by the Corps, the EPA has a veto
authority over aU permits. State and/or EPA must provide or waive a 401 water quality certification on 404
permits. A denial of 401 certification will prevent the 404 permit from being issued. Since the 404 permit
is considered a federal action aU activities must comply with aU other federal environmental legislation
(such as Endangered Species Act, Fish and Wildlife Coordination Act, and NEPA).

Public hearing - Public proceeding conducted for the purpose of acquiring information or evidence which
will be considered in evaluating a proposed permit Proceeding allows the public an opportunity to present
its views, opinions, and information.

Public notice - A method of advising all interested parties of a proposed activity for which a permit is
being sought and for soliciting comments and information to evaluate the probable impacts. The notice
must include sufficient information to give clear understanding of the proposal. Public notice will be
distributed for posting in post offices or other appropriate state agencies, to appropriate Indian tribes, to
concerned federal agencies, to local concerned business and conservation organizations and to any other
interested parties. Upon completion of the decision-making process the public is provided with an account
of the final decision.

Regulatory programs - Programs that involve authoritative action to mandate state and local
governmental agencies to preserve and restore wetlands through a variety of mechanisms such as rules,
statutes, and laws.

Riparian area - An ecological community occurring in or adjacent to a drainageway and/or its flood plain
and which is further characterized by species and/or life forms different from those of the immediately
surrounding non-riparian climax.
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Rivers and Harbors Appropriation Act or 1899 (RHA) - Requires the Corps to regulate "all work
or structures" that are placed in or could affect the navigable water of the United States. The Corps is
responsible for implementing the Section 10 permit program, although the evaluation process includes
review by other agencies and notification of the public as well.

Section 301 (CWA) - Makes any discharge of a pollutant unlawful unless it complies with this section
and section 302, 306, 307, 308, 318,402, and 404.

Section 303 (CWA) - Provides for a transition to the water quality standards required by the act if states
were in the process of setting their own standards immediately prior to the act's adoption in 1972. It also
details the way in which such standards are reviewed and modified by states. It also requires states to
identify the waters within their boundaries that cannot meet water quality.

Section 319 (CWA) - Provides a framework for coordinating non-point source pollution control and
wetland protection by having the states identify non-point source impacts to all waters of the United States,
including wetlands, while EPA funds activities to protect and restore wetlands that are threatened or impaired
by non-point source pollution or that playa role in achieving non-point source control objectives.

Section 401 (CWA) - Gives the state the authority to grant, deny or condition certification of federal
permits or licenses that may result in a discharge to "waters of the United States." Violation of water
quality standards is often the basis for denials or conditioning through Section 401 certification.

Section 402 (CWA) - Requires a permit for most discharges into surface waters and can require discharge
limits for various pollutants. Generally, this federal program is administered by the states with EPA
having overview authority as the lead agency.

Section 404 (CWA) - Regulates the discharge of dredge and fill material into waters of the United States
and establishes a permit program to ensure that such discharges comply with environmental requirements.
It is administered at the federal level by the Corps and EPA. USFWS and the NMFS have advisory roles.
The Corps has primary responsibilities for the permit program for the discharge of dredged and fill material.
State can assume a portion of the permitting program from the federal government. EPA is responsible for
approval or denial of state program assumption requests. Michigan is the only state who has assumed 404
program. EPA has veto authority over all permits. Enforcement authority is shared between the Corps and
the EPA.

Section 404(b)(I) Guidelines - Guidelines developed by EPA in conjunction with the Corps. By law
the Corps must follow the guidelines when reviewing permit applications, and it must deny a permit for
any proposal that fails to comply with them. The guidelines state that permits should not be granted: (1)
If there is a practicable alternative that would have less adverse impact on the aquatic ecosystem; (2) If the
project will cause or contribute to significant degradation of the waters of the U.S.; and (3) Unless
~propriate and practicable steps have been taken that will minimize potential adverse impacts on the
aquatic ecosystem.

Shoreline Management Act (SMA) - A Washington state law that provides a framework and a
uniform set of rules to govern the development and management of the shorelines of the state by planning
for and promoting all reasonable and appropriate uses. The act gives local government the basic
responsibility for planning and regulation, with the state setting guidelines and monitoring local decisions.
It also serves as the basis for Washington state's coastal zone management program.

Shoreline Master Program (SMP) - Requires every local government in Washington state having
shorelines to develop a master program to guide proposed activities along its shorelines. The master
programs must include a statement of the desired goals and standards of the plan; a comprehensive use plan
and a map designating specific types of uses to specific sites; and use regulations for uses allowed in each
designated areas.
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Soil - Unconsolidated material on the earth's surface that supports or is capable of supporting plants out­
of-doors.

State Environmental Policy Act (SEPA) - A Washington state law that ensures environmental
values are considered by state and local government officials when malcing decisions. One of the primary
purposes of SEPA is to evaluate the environmental impacts of a proposed project and identify methods to
reduce the impacts.

Stream - A watercourse or section of a watercourse that has perennial flow or that has intennittent flow.

Stream (Ephemeral) - A watercourse that can carry only surface runoff and flows only during and
immediately after periods of precipitation or snowmelt.

Stream (Intermittent) - A watercourse that can carry water most of the year, but ceases to flow during the
dry season because evaporation and percolation into its bed and banks exceeds the available streamflow.

Stream (perennial) - A watercourse that nonnally flows yearlong, except during periods of extreme
drought These streams have well-defined channels and shows signs of washing.

Surface Mining and Reclamation Act of 1977 - A federal law that provides for the control and
prevention of erosion and sediment damages from mined areas and promotes water resource conservation.

Surface waters - Water present above the substrate or soil surface.

Tax incentives - Tax deductions, exemptions, and reductions for the preservation of wetlands.

Technical assistance - The provision by a government agency of advice to the public or individuals.
Such advice may include compliance procedures for regulatory programs (standards, laws, policies) or
information about non-regulatory programs (tax incentives, easements, acquisitions).

Tidal - A situation in which the water level periodically fluctuates due to the action of lunar (moon) and
solar (sun) forces upon the rotating earth.

Waters of the state - Each state defines surface and subsurface waters or specific types of waters within
its boundaries, that are subject to its jurisdiction.

Waters of the United States - All waters which are currently used, were used in the past, or may be
susceptible to use in interstate or foreign commerce, including all waters which are subject to the ebb and
flow of the tide; interstate waters and wetlands; all other waters (such as intrastate waters including lakes,
rivers, streams (include intennittent streams), wetlands, natural ponds), if their use, degradation or
destruction could affect interstate or foreign commerce; territorial sea; and wetlands adjacent to waters
identified above.

Wetland determination - The process by which an area is identified as a wetland or non-wetland.

Wetland hydrology - In general tenns, pennanent or periodic inundation or prolonged soil saturation
sufficient to create anaerobic conditions in the soil.

Wetlands (Regulatory Definition for Section 404) - Those areas that are inundated or satumted by surface
or groundwater at a frequency and duration sufficient to support, and that under under normal circumstances
do support, a prevalence of vegetation typically adapted for life in satumted soil conditions. Wetlands
generally include swamps, bogs, and similar areas.

113



Wild and Scenic Rivers Act or 1%8 - A federal law that protects certain rivers which possess
outstanding remarkable scenic, recreational, geologic, fish and wildlife, historic, cultural or other similar
values for the benefit and enjoyment of present and future generations.
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U,S. Army Corps of Engineers. 1991. Federal Re~ster 33 CFR Part 330, Vol. 56, No. 69, Wednesday,
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Bureau ofLand Management

U.S. Environmental Protection Agency. 1985. Ouestions and Answers On: AntidelWldation. Washington,
D.C.: Office of Water Regulations and Standards.

U.S. Environmental Protection Agency. 1988. Definitions Water Ouality Standards Criteria Summaries:
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Table 1 Compilation of Definitions and Inventory Status
T 1·1

St.t. D.flnltlon for W.tl.nd.
.nellor Rlp.rl.... Are••

DI.tlnction ...tw..... W.tl.nd. Included In the Definition of
.nd Rlp.rI.n Ar... ·w.t.,. of the .t.t.· St.t.wld. Inv.ntory

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

No, but ADEM Administration Code R
335-8-x-.xx (amended 1988) includes fresh
and salt water wetlands.

Yes, wetlands defmition only (6 AAC 80).
Riparian area defmed in 41.11.950.13 in
Forest Resources and Practices Act of
1990 10 be a differing number of feet from
a certain class water body or 10 the break
of the slope.

Yes. Executive Order 91-6 a riparian area
is "an aquatic or terrestrial ecosystem that
is asllOCialed with bodies of water such as
streams, lakes, wetlands, or is dependent
upon the existmce of peremia~
interrnittent or ephemeral surface or
subsurface water drainage." 'There is no
definition for wetlands.

No.

No statewide definition. San Francisco
Regional Water Quality Control Board
(RWQCB) has adopted federal definition.

No

Yes, !here are separate defmitions for
wetlands, watercourses, IIIld flood plains in
state laws IIIld regulations. Wetlllllds
defmed in 221-38.15 and 221-39-1.19 mean
"lands" with poorly drained soils.

No information

No, riparian areas are considered 10 be
wetlands when they meet criteria set forth
in the federal delineation manual.

Yes, for regulatory pUlpOses use the Corps
defmitiOll, but ripsrian areas are defined and
regulated IDlder State Forest Practices Act
Wetlands are treated as "waters" rather than
lands and ripsrian areas are treated as
"lands."

Yes, Executive Order 91-6 does address
riparian areas within which wetlllllds occur.

No, riparian areas are not considered as
wetlllllds. The state relies on the Corps to
define wetlands.

No

No, State Water Quality Control Program
does not use either wet1llllds and/or riparian
as distinct waterbodies. Lakes, streams
and reservoirs are terms that are used in
Colorado.

Yes,~ ripsrian areas are not considered
as wetlands.

No information

No

Yes, uses "marshes" in the definition of
"walers of the state" which is implicitly
interpreted 10 include all wetlands.

Nol direct1y stated. Waters of the state
include "marshes," "watercourses," and
"waterways," but wetlands Of riparian areas
are not directly mentioned.

Yes. "Marsh" is interpreted 10 include
wetlands. The term "marsh" appears in the
state Water and Air Pollution Control Act
(Act 412 of 1949 as amended).

Defmition for wetlands is not explicitly
included in the defmition of waters of the
state.

No, nol explicitly.

Yes, the term "marsh" is within the
definition waters of the state.

No information

No

No. only 18% of Alaska's wetlands has
been invenloried by National Wetlands
Inventory of USFWS.

No, USFWS has mapped Arizona, bUI
some mapping is based on old black and
white phOlOS. USFWS is doing
experimental riparian area mapping for
portions of Arizona.

No, bUI USFWS has done some mapping
and Arkansas Natural Heritage
Commission has invenloried some special
wetlands. No update is scheduled al this
lime.

No, bUI an invenlory is currently being
prepared.

No

Yes, updates are being conducted by DEP
NatlA"aI Resource Data Center. Rivers
Management Program will invenlory and
assess rivers and develop statewide
strategy.

No information

Florida Yes. Defmed in state statute 403.811 F.S. No
as the natura1l111ldward extent of state
waters, for regulatory pUlpOses. Wetlands
are those areas that meet vegetation criteria
listed in state rule (11-301.200 F.A.C)

Yes No



Table 1 Definitions and Inventories
T 1·2

State Definition for Wetland.
anellor Riparian A,.a.

DI.tlnctlon between Wetland. Included In the Definition of
and Riparian A,.a. ·wat.,. of the .tat.· Statewide Inventory

Georgia

Hawaii

Idaho

Illinois

Indiana

Iowa

Kansas

Kentucky

Louisiana

Yes

Yes. Slate rules defme coastal, elevated
and low wetlands (Sectioo 11-54-05).

Yes (workin« definition). Draft roles for
Comprehensive Slate Water Plan defmes
riparian area as that area within 100 feet of
the mean high Willa" mark of a waterway.

Yes (official defmition).

No

No

Yes. Currently has a proposed standard
for wetlands. lbis will be a working
and official definition.

Yes. Wetlands are lands that have
predominance of hydric soils and that are
inundated or sallIraled by surface or
groundwllla" at a frequency and duratioo to
suppor1, and~ normal circumstance
doess~ a prevalence of hydrophytic
vegetation (401 KAR. 5:029).

Yes (official definition).

Yes. Not all riparian areu would be
wetlands.

No

Yes, Agricultural Water Pollution
Abatement Plan is being updated and will
contain definitions which make a
distinction between wetlands and rip.ian
areas.

No, but riparian areas are coosidered as
wetlands.

Yes. Riparian areas are not necessarily
wetlands.

No. Riparian areas are not necessarily
wetlands.

Yes. Wetlands occ.ur as oxbows, potholes,
rain willa" basins, spring areas, saline or
fresh water marshes. Riparian areas are
vegdatioo and associllUd wildlife areas
alongside streams.

Yes, but the Corps is responsible for
maJcing wetlands determination. Unless
considered a wetland, riparian areas are
~.e.

No, but riparian areas are coosidered as
wetlands per Corps determination.

No information

Yes

No

Yes. 'The only slate regulatory program
existing is a flood plain alteration permit
program which does not conflict with 404
review proce55. lOOT - Division of Water
Resources administers this program.
IDOC advises the Corps and lOOT of
projecu impacu.

Yes

Yes

Yes

Yes. Wetlands and marshes are included in
defmition of "surface waters" (401 KAR
5: 029).

Yes

Yes. Statewide inventory was completed
in the mid 1970s, but inventory is being
currently updated by Department of Natural
Resources. No set time for updating.

Yes. Descriptive inventory of principal
coastal wetlands in "Wetllmds and Wetland
Vegetation of Hawaii" (1977) and
comprehensive USFWS National Wetlands
Inventory for all islands cOJ11lleted in early
1980s. No recent updates.

Yes, updates conducted by USFWS, but
no defmite plans for update at this time.
Parks and Recreation has priority wetland
list.

Yes, this inventory was recently
completed. Updates conducted by moe

Yes, the entire state has been inventoried.
USFWS will conduct the updates, but no
known schedJled update.

No

Yes, USFWS is in the process of
conducting inventory. They are
approximately 50% completed at this
time.

Yes, just completed inventory of wetlands.
Updates will be conducted by KDFWR,
but at this time there is no scheduled plan
for an update. Rivers to be inventoried in
State Assessment Program.

No

II III II II II II II III II II II II II II II II II II II II II
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T1-3

II

St.t.

Maine

St.t. D.flnltlon for W.t1and.
.nellor Rlp.rl.... Are••

Yes. Definition for freshwater wetlands
requires they be at least 10 acres for
regulatory pU!pOses. Definitions exist for
coastal wetlands, rivers, and streams
(Olapter 310).

DI.tlnctlon betw..... W.tl.nd. Included In the Definition of
.nd Rlp.rI.n Ar... "wat.,. of the .tat."

No. Wetlands determination by federal
manual.

St.t.wld. Inv.ntory

No. Maine survey (1984) omitted
wetlands <10 acres. USFWS mapping
currently underway.

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Yes. Nontidal wetlands same as federal,
except state regulates an additional 25·100'
buffer (COMAR 09.05.04). Tidal
wellands distinguish between state and
private wetlands (Title 9-101).

Yes. State definition dependent upon
vegetation, not soils or hydrology (310
CMR 10.00).

Yes (working and official definition).
"Riparian rights" are defmed by statute
(Inland Lakes and Streams Act 346 PA
1972 as ammded).

Yes (wOrking and official definition).

Yes (working and official definition).

Yes, wetlands only (official definition).

Yes, wetlands are defmed in accordance
with the federal manual for identifying
jurisdictional wetl...ds and riparian areas
may be more inclusive.

No, but riparian areas are considered as
wetlands.

No, riparian areas may or may not be
wetlands depending on factors used to
determine wetlms. The Goemaere­
Anderson Protection Act does not define
riparian relative to wetlands.

No, but riparian areas are considered as
wetlands.

No

Yes, riparian refers to adjacent to or
contiguous to streams or rivers. Wetlands,
are mostly riparian, may be isolated.

Yes. Tidal and nontidal included as waters
of the state in state regulation (COMAR
26.08.02). In statute, state includes 100
year flood plain of rivers [ritle 8-101(k)].

Yes, wetlands are defined as mace waters
and waters of the Commonwealth (314
CMR 4.00).

Yes, by inference only.

Yes

Yes

Yes

Yes. Inventory conducted by USFWS.
Will be superseded by DNR inventories.
Tidal wetland inventory is in the form of
boundary maps, not updated since 1971.

No, wetlands mapping has been started by
DEP • Division of Wetlands.

Yes, LWMD just completing first
statewide inventory. Any updates would
be conducted by LWMD.

Yes, inventory conducted by USFWS, but
it is not known when update will be
conducted.

No

Yes, inventory conducted by USFWS.

Montana Yes, state MOU refers to federal defmition Yes, depending on individual situation and Yes
for wellands while riparian areas are defmed circumstances distinction is made between
in state documents. wetlands and riparian.

No

Nebraska

Nevada

New Hampshire

Yes (working definition).

No

Yes (official defmition). Same as federal
defmition.

Yes, wetlands and streams are regulated bill Yes
riparian areas are not in definition of water
of the state. So if wetlands is located in
riparian area then regulation extends only
to boundary of wetlands.

No, but riparian areas are considered as Yes
wetlands.

No, they are mentioned separately in law Yes
but are combined in terms of permitting
and enforcernert. Rip.ian are considered
as wetlands.

No, only partial NWI inventory has been
completed. This covers approximately
half of the state. No updates are plarmed at
this time.

No

No, a pilot Landsat to GIS mapping
project has mapped only 1000 square
miles. DES hopes to map the entire state
next year.



Table 1 Definitions and Inventories
T1-4

St.t. D.flnltlon for W.tl.nda
.ncllor Rlp.rl~ Are.a

Dlatlnctlon betw.en W.tl.nda Included In the D.flnltlon of
.nd Rlp.rI,", Are.a ·w.t.... of the at.t.· St.t.wld. Inv.ntory

New Jersey

New Mexico

New York

North Carolina

North Dakota

No information

No

Yes (official definition).

No (working defmition).

Yes (waiting and official definition).

No infonnation

No answer

Yes

No

Yes

No information

No

No

No

Yes

No infonnation

No

Yes, only siwational updates at this time.

No

No, inventory in progress by USFWS.

Ohio Yes (official defmition is not used very No, but riparian areas are considered as
much, it is outdated. The federal definition wetlands.
is the worlting definition).

Yes No, Ohio DNR has been working on
inventory using Landsat imagery.
Scheduled for completion December 1991.

Oklahoma

Oregon

No, just a working definition.

Yes, working and official defmition.

Yes, wetlands are protected as "waters of
the state" in the state water quality
standards bla ripm-im areas are not

Yes, but many riparian areas do not meet
the hydric soil criteria for wetlands.

Yes

Yes. Wetlands are included but not
riparim areas.

Yes, inventory has not been updated.

Yes, inventory is NWI. Division of State
Lands updates as money is available.
Oregon Dept. of Fish and Wildlife is
updating riparian habitat.

Pennsylvania Yes, working and official definition. Yes
Although the term wetlands appears in the
act, its definition does not The definition
used by DER is contained in the
department'. reguiatiOl1l (25 Pa Code
OIIpter lOS).

Yes. Wetlands are also included in "bodies Yes, NWI inventory updated by the
of water" of the Commonwealth. USFWS in the late 1980s.

Rhode Island Yes. R.I.O.L. 2-1-18 et seq. - Freshwater No. Riparian areas are considered wetlands Yes
wetlands, rivers, riverbns, and flood under the term riverbanks.
plains. R.I.G.L. 46-23-1 et seq. - Coastal
wctIands.

No. General mapping exists but no
official inventory.

South Carolina

South Dakota

Yes, working definition IS stated by the No, riperlan areas are considered as
Governor's Wetlands Fonm Report and wetlands.
the offICial defmition is the same as federal
defmitiOlL

No information No infonnation

No, not specifICally mentioned but "waters No
of the state" includes marshes.

No, not specifically mentioned but "waters No infonnation
of the state" includes marshes.

Tennessee

Texas

Utah

Yes (worlting definition).

Yes (official definition).

No information

No, riperlan areas are considered as No
wetlands if they meet all 3 criteria (hydric
soils, hydrology and predominance of
hydrophytic vegetation).

No Yes

No infonnation No information

No, USFWS conducted inventory but
inventory is incomplete.

No, USFWS has conducted inventory for
the coastal areas only.

No infonnatiOll

II II II II II II II III II II III II II III II II II II III II III
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Table 1 Definitions and Inventories

St.t.
St.t. Definition for W.tl.nd.
ltIICIIor Rlp.rl~ Are••

DI.tlnotion betw.en W.tl.nd. Included In the Definition of
.nd Rlp.rI.n Ar... ·w.t.,. of the .t.I.· SI.t.wld. Inv.nlory

T 1·5

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

No information

No information

Yes (womng definition).

Yes (official definition).

Yes, working and official definition.

Yes, wetlands only (worUng and official
definition).

No infonnation

No infonnation

No, but riparian areas are considered u
wetlands if they meet the required
parameters (federal defmition of wetlands
and/or ftmctionally related to water quality
habitats).

No, but riparian areas are considered u
wetlands.

No, but riparian areu are considered to be
shoreland or flood plain and wetlands may
or may not be part of either.

Yes, wetlands are comidered to be SIrlace
waters of the state, and riparian areas are
not.

No information

No information

Yes

Yes

Yes. Wetlands are included in the
defmition of the "walen of the state" and
there is a separate wetlands definition in
the state statute.

Yes, wetlands defmition is in the surface
water regulations and in statue due to the
enactment of Wyoming Wetlands Act.

No infonnation

No infonnation

Yes, lut update wu in the late 1980s.

Yes, West Virginia Natural Heritage
Program will update the inventory.

Yes, the entire state has been mapped and
digitized. By law, Wisconsin Wetland
Inventory should be updated every 10
years. Current funding only allows this
update to occur on a 20 year schedule.

No, USFWS conducted inventory but
inventory is partially complete. USFWS
wiu update inventory.



Table 2

II

Compilation of Wetlands and Natural Resource Regulatory Programs Including Clean Water Act
Section 404 Permitting and 401 Certification and State Wetlands Programs

T 2-1
St.t. F.d.r.1 St.t. W.t1.nd. I Rlp.rl.n St.l. W.t.r Qu.Uty

St.t. 404 404 401 Prolr.m St.nd.rd. N.tu,.1 R••ourc•• R.,UI.lory BMP.

Alabama No Yes Yes No. CoastAl wetlands addressed in Does not apply antidegradation policy Yel. Hu coastal area management Forestry practices and mining
ADEM Administration Code R (335-8- to wetlands. Protected uses in coastal program. This program regulates its have regulatory BMPs.
x-.xx). areas, but restricted to water dependem beaches and shorelines. Established to help prevent

uses or uses of overwhelming public non-point source pollution.
good. Limit filling of wetlands and Developed by ADEM
require mitigation for wetland losses Mining and Nonpoint Source
on approved projects. Work has Section.
begun on outstanding waters program.
No biological, narrative or numeric
standards for wetlandslripari....

Alaska No Yes Yes No. JunelU/Anchorage have developed Does not apply attidegradation policy Yes. Alaska Forest Resources and BMPs for riparian areas in
wetland plans which identify and ca1aIog to wetlands. Wf4er quality standards Practices Act 1990 and coastal zone Forest Practices Act.
wetlands for their resource values. (18 AAC 70). No biological, mmagement program.
Information is used in zoning and narr~ve or m.'Ileric standards for
planning to protect areas of high wetland wetlands and/or riparian. Wetlands
value from development State Forest standards (6 AAC 80).
Practices Act include ri~ian standards.

Arizona No Yes Yes No Nat had much experience in applying
antidegradation policy for wetland!
riparian areas. There is no state
regulatory program to implement
antidegradlllion standards. Accessed
through 401 certification of federal
permits or licenses. State water
quality standards apply to all waters of
the state (Environmental Quality Act
of 1986). Protect chemical integrity
mainly. and limited physical integrity.
No protected uses designated for
wetlands, but existing designated uses
protect wetlands/riparian areas by
protecting them from discharge of
pollutants that interfere with
designated protected uses or violate
general standards (AAC RI8-11-201
through 214 and appendix A and B).
Does have outstanding waters
program. It is referred u "Unique
Waters" instead of outstanding waters.
No biological criteria standards for
wetlands. AAC R 18-11-204 and 205
deal with discharge that "adversely
affect the ecosystem" and "toxic to
people, animals and plants." Has
narrative and mmeric standards that
are general and apply to all surface
waters of the state. Numeric standards
apply to specific protected uses.

Yes. COIDlty flood control districts
(ARS 48-3601).

Yes. BMPs for watercourse
alteration are being developed
through Nonpoint Source
Unit and a Technical
Advisory Group. BMPs for
grazing activities also
through Nonpoint Source
Technical Advisory Group.



Table 2 Regulatory Programs
T 2-2

Stat. F.d.ral Stat. W.tland. I Riparian Stat. Wat.r Quallt,
Stat. 404 404 401 Program Standard. Hatunll R._rc•• R.gulatory BMP.

Arkansas No Yes Yes No. A SCORP plan was prepared in Does apply antidegradation policy to No No
1985 to investigate wetland losses and wetlands if a project involves
proposed a policy to abate these losses. physically altering a significant

segment of a waterbody including
(wetlands) resulting in changing or
removing a designated use. No
protected uses designated for wetlands.
Initial effocu have been lIIIdert.aken to
designate elttraordiIwy and
ecologically sensitive areas. Has
biological criteria for fishery uses.
No IWTIlive/nmneric standards for
wetlands/riparian areas. Ecoregion
standards. Arkansas Water and Air
Pollution Control Act (82-190 1
through 1943).

California No Yes Yea No. A variety of state and local laws, Porter-Cologne Water Quality Control 1976 Coastal Act, Streambed Yes. Regional Water Quality
ordinances IIld pol icies are amtinistered Act 1989 establishes comprehensive Alteration Act, Forest Practice Act of Control Boards determine
by raunerous agencies creating a water quality program. Regional 1973, and California Environmental regulatory I non-regulatory
patchwork of jurisdictional protection boards prepare water quality control Quality Act. Streambed Alteration BMPs. Forest Practice Act
for wetlands. plans (basin plans). State Water Act administered by California Fish contains BMPs.
San Francisco Bay Water Quality Board Quality Management Plan also and Game. Regulates construction in
prepared proposed wetlands policy prepared. San Franciseo Bay Water or change of rivers, streams, lakes,
procedural guidelines (1988). Quality Control Plan (12186) has and stream beds with any intermittent

wetlands beneficial use. flow.

Colorado No Yes Yes No Does apply antidegradation policy if No No
wetlands are a part of a waterbody
designated as high quality. All
permits (402 and 404) must IDldergo
an antidegradation review. No
protected uses designated for wellands
elt~ as included in the designated
uses for the classified stream, lake or
reservoir. Has outstanding waters
program. No biological criteria, or
narrative/nmneric standards for
wetlands/riparian areas.

Connecticut No Yes Yes Yes. Tidal Wetlands (22a-28-35); Inland Does apply antidegradatioo policy for Has coastal zone management Yes. Implemented for state
Wetlands and Watercourse wetlands. No outstanding waters program. projects only. Also used as
(221-36-45); Stream Otannel program. No biological criteria or guidance by local officials.
Encroachment (221-342-349); Diversion narrative/nmneric standards for
(221-365-378); and Rivers Management wetlands/riparian areas. Has
(Statute Pending). lnIand Wetlands and biological (macroinvertebrate)
Watercoll'se Act regulates filling, narrative criteria for classes of inland
dredging, building, obstructing or water.
polluting a wetland or watercourse.
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Table 2 Regulatory Programs
T 2-3

Delaware

Florida

Georgia

Hawaii

Idaho

No

No

No

No

No

F.d.r.'
404

Y~

Y~

Y~

Y~

Y~

401

Y~

Y~

No

Y~

Y~

St.t. W.tl.nd. I Rlp.rl.n
Pro,r.m

DNREC has authority IDlder the
Wetlands Act to regulale activities in
wetlands through penni!! (Del. Code
Arm. tit 7 sec. 6604 (a).

Yes. Warren S. Henderson Wetlands
Protection Act of 1984 (Section 403.91
through 403.938), regulaleS by permit
dredge and fill activities in wetlands and
other surface waters of the state (Rules
in chapter 17-312). Activities requiring
state permi!! must meet a 7 factor test
which considers water quality and public
interest Factors include adverse effect!
to fish and wildlife habitat!, erosion, and
area ftmctions [ritle 403.918(2)(a»).

Yes. Marshland Protection Act 1970,
MOIDltain and River Corridor Protection
Act of 1991. and Georgia Planning Act
of 1989.

Although Hawaii does not have specific
wetlands protection legislation or a
formal wetlands protection program per
se. there are wetland protection
mechanisms as part of other programs.

No

St.t. W.t.r Qu.lIt,
St.nd.rd.

No information

Does apply antidegradation policy to
wetlands. Wetlands have been
assigned a water class which
corresponds to designated use; pennits
may not be issued for projects that
adversely affect design8led use. Has
outstanding waters program. Has
biological criteria standards; biological
integrity expressed in terms of percent
of blK:kgrOlDld macroinvertebrales
affected. No narrative or numeric
standards for wetlands/riparian areas.

No information

Does apply antidegradation policy to
wetlands. Water quality standards
classify wetlands as state inland and
marine waters (Chapter 11-54-02).
Stale is considering an outstanding
waters program. No biological
criteria or standards for wetlands I
riparian areas. No specific narrative
standards exist, but overall narrative
standards for water quality apply to
wetlands.

Does not apply antidegradation policy
to wetlands. Stale water quality
standards apply to and protect
wetlands. Has governor's executive
order 88-23 on antidegradation of
water quality. No protected uses
designated for wetlands. Has
owtanding waters program. No
specifIC biological, narrative or
numeric standards for wetlands I
riparian areas.

Has coastal zone management
program. DNREC regulates coastal
uses through two statutes. the Coastal
Zone Act which regulates
manufacturing within the coastal zone
and Beach Preservation Act which
regulaleS beach con5lruCtion activities.

Has coastal zone management
program.

No

Hswaii Coastal Zone Management
Act regulates development including
placement of fill, grading. dredging,
removing, construction.etc.
Streambed Alteration permitting by
Hswaii Dept of Land and Natural
Resources (State Statute 42-3801 et
seq).

Stream Charmel Protection Act is
administered by Idaho Dept of Water
Resources. Idaho Comprehensive
State Water Plan (Idaho Code 42­
1730-31 and 42-1734 A) provides for
development of a state plan which
may include protected rivers. Idaho
Lake Protection Act establishes
permits for encroachment on or above
beds of navigable lakes. Idaho Forest
Practices Act establishes BMPs for
fa-est practices.

Yes. BMPs established for
agricultural/silvicultural
activities that are exempt
from permitting in certain
circumstances.

No

Yes. General BMPs apply to
wetlands as well as to non­
wetland areas.

Yes. BMPs are being
developed for riparian areas
by an interagency group.
Implemented through the
State Ag. Water Quality
Program by conservation
districts. Idaho Forest
Practices Act establishes
BMPs for forest practices.



Table 2 Regulatory Programs
T 2-4

S•••• F.d.r.1 St••• W.tl.nd. I Rlp.rl.n It••• W.'.r Qu.llt,
St.t. 404 404 40t Prolr.m St.nd.rd. H.tuNI R••ourc•• R.,UI.tory BMP.

Illinois No Yes Yes No, but has inleragency Wetland Policy Does not apply midegradation policy Yes. Aoodplain Alleration Permil No stale BMPs. The 404
Act of 1989 (non-regulatory). to wetlands. No protected uses Program. lOOT administers flood program contains BMPs for

-

designated for wetlands. No plain program. lDOC advises the certain activities.
outstanding waters program. No Corps and lOOT of project impacts.
biological criteria standards for
wetlands. Has narrative/nmneric
stanlWds for wetlands.

Indiana No Yes Yes No WIJI:;f lpl&1ity standards apply to all No No
WIJI:;fS of the slate. Does apply
antidegradation policy to wetlands.
The anildegradation policy is utilized
to protect and maintain existing uses
for waters of the slate. No slate
wetlands stanuds. No protected uses
designated for wetlands. Has
outstanding waters program. Has
biological criteria standards for
wetlands, bla language is general
instead of specific. Has narrative!
numeric standards for wetlands.

Iowa No Yes Yes Yes. Wetland Act of 1990 prohibits the Slate water quality standards apply to No No
draining of a prolected wetland withola and prOtecl wetlands. Does apply
obtaining a permit from DNR. DNR anitdegradation policy to wetlands.
will issue a permit only if the protected Antidegradation policy prevents loss
wetlllld is replaced by a wetland of equal of wetlands withola applicable
or greater value or the protected wetland mitigation and includes protection of
is no longer designated as a protected physical and biological integrity of
wetland. Also, the law allows for high-quality resource waters.
exemption from certain real estate taxes Prolected uses are designated for
if wetlands are designated as protected wetlands. Has outstanding waters
wetlands. program. No biological criteria

standards for wetlands. Has narrative
stanlWds for wetlands.

Kansas No Yes Yes No, but Kansas WIJI:;f Resomce5 Does apply antidegradation policy 10 Yes. 1987 Water Projects Yes. Currenlly cataloging
Planning Act (K.S.A. 82&-901 et seq.), wetlands. Has protected uses Environmental Coordination Act. BMPs for all areas of which
mandates preptration of Kansas Water designated for wetlms - these some will apply to wetlands.
Plan for instream flow and regulations apply through permit
wetlands/riparian protection. programs. Has outstanding waters
Wetlands/riparian protection programs program. Has biological criteria
[K.S.A. 2-191S(b)] consist of standards. Uses ecological integrity
conservation districts identifying areas defmition and classifies wetlands as
and obIaining easements. "special aquatic life use" waters in

WIJI:;f quality sundards (Proposed
revisions 1/14191). No specific
narrative/numeric standards for
wetlandslriparian areas.
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Table 2 Regulatory Programs
T 2-5

Stat.

Kentucky

Louisiana

Maine

Maryland

Stat.
404

No

No

No

No

Fed.ral
404

Yes

Yes

Yes

Yes

401

Yes

Yes

Yes

Yes

Stat. W.tland. I Alparlan
Program

No

No

Yes. Protection of Natural Resources
Act of 1987 - pmnits required for
dredging, draining, filling or
construction in inlllld IIId salt wetllllds,
great ponds, riven, streams and
significlllt wildlife habitat. Will not
allow unreasonable soil erosion, soil
trlllsport change, harm to habitats,
interference with waterflow, lowered
water quality, flooding, sand dtme
movement, etc.

Yes. Nontidal Wetlands Protection Act
(ritle 8-1201 et seq and DNR
regulations). Regulates dredge, fill,
grading and clearing of vegetation. Also
regulates 25' to 100' buffer. Tidal
Wetlands Act (ritle 9-101 through 603)
IIId state is drafting tidal wetlands
regulations.

State Wat.r Quant,
Standard.

Does not apply designated uses or
artidegradation policy to wetlands.
No protected uses designaled for
wetllllds. Has outstIIIding waters
program, bill wetlands are not
included. No biological criteria or
specific narnlive I numeric standards
for wetlandsfriparian ..eas.

Does not apply artidegradation policy
to wetlands. Does not have protected
uses designated for wet1lllds. Has
outstanding waters programs. No
biological criteria or narrative I
numeric standards for wetlandsfriparian
areas.

Has outstanding rivers program.

Does apply antidegradation policy to
wetlands. Possible violations of
water quality standards result in denial
of water quality certifICation under the
provision of antidegradation policy.
No outstanding waters program. No
biological, narrative and numeric
water quality standards that apply to
wet1llldsfriparian areas (COMAR
26.08.01 and .02).

Natural A._rc••

Yes. Kentucky Wild Rivers Act
(Title 401, Chapter 4: 100-4: 140)
requires changes of use permits within
designated wild rivers.

Has coastal zone management
program.

Has Mandatory Shoreline Zoning Act,
38 MRSA, Section 435-449 which
requires municipalities to adopt
ordinances to regulate land use around
gJeat ponds, rivers,wetllllds and
streams. Site location of
Development Act 38 MRSA, Section
481-490 requires pmnits for
development that may substantially
affect the environment and wetlands.

Has coastal zone management
program through Olesapealce Bay
Critical Area Act and other laws.

Aegulatory BMP.

No

No. BMPs are being
developed.

Yes. General permit for
certain watercourse alteration
activities allowed if BMPs
are used (Olapter 305, state
rule). BMPs are used as
performance standards in
Maine.

Yes. Through tidal wetland
program. BMPs also in
Nontidal Wetland Act.
Generally DNR permits
activities and Maryland soil
conservation districts worlc:
with agricultural and forestry
activities. Agricultural and
forestry activities not subject
to permits. These activities
are reviewed and approved by
the soil conservation
districts. BMPs are also
required through the 401
water quality certification.
BMPs are part of both
regulatory and non-regulatory
efforts throughout MDE
programs.



Table 2 Regulatory Programs
T~8

St.t. F.d.r.1 St.t. W.tl.nd. I Rlp.rl.n St.t. W.t.r Qu.lltr
St.,. 404 404 40t Prolr.m St.nd.rd. N.tu,.1 R••ourc•• R.IUI.tory BMP.

Massachusetts No Yes Yes Yes. Wetlands Protection Act (MOL, Does apply antidegradation policy to Has coastal zone management No. Use BMPs from other
OJapter 131, s4O) and regulations (310 wetlands. Wetlands _e designated as program. MA Environmental Policy agencies/sources.
CMR 10.00). State establishes 4 inland "high quality" surface waters and Act (MOLC 30, Sections 61-6211).
and II coastal resource areas subject to protected to some degree from new
prolCCtion. Resource areas separately discharges [314 CMR 4.04 (2)].
and indiviooally regulaJed. Each Outstanding waters program are
contains a set of specific statutory protected from new discharges. No
wetlands values (8 total) and a biological, narrative or numeric
corresponding set of pcrlormmce standards for wetlands/ riparian areas.
standards. Regulates dredge, fill, and Water quality authorities under MA
alteration. Also regulates 100' buffer Clean Water Act (MOL, Chapter 21,
(no performance s~ds). State Section 26-53). Standards regulations
delegates wetlands permitting to local (314 CMR 4.00).
conservation commissions.

Michigan Yes Yes Yes Yes. Goemaere - Anderson Wetland Does not apply midegradation policy Has coastal zone management No
Protection Act (Act 203, P.A. 1979); to wetlands. No protected uses program. Natural River Act of 1970,
Michigan's Inland Lakes and Stream Act designated for wetlands. Michigan's Act 231 of 1970, (local admin. with
(1972 Public Act 346 as amended and waters of the Great Lakes are of oversight by Land & Water Mgt.
Administrative Rules); and Great Lakes special significance and are designated Division); Soil Fsosion and
Submerged Lands Act (247 P.A. 1955). as outstanding state resource waters. Sedimentation Control Program (local

Wetlands are not considered to be administration with oversight by Land
outstanding reso..ce waters. & Water Mgt. Division).
Biological, narrative or nwneric
standards are being developed for
waters of the state, but no specific
staIllWds for wetlands.

Minnesota No Yes Yes Yes. State statute (MS 115). Does apply antidegradation policy to No No
wetlands. No protected uses
designated for wetlands. Has
outstanding waters program. No
biological criteria standards. Has
narrative/numeric standards.

Mississippi No Yes Yes No Does not apply UIlidegradation policy Has coastal zone management No
to wetlands. No protected uses program.
designated for wetlands. No
outstanding waters program. No
biological, narrative or numeric
standards.

Missouri No Yes Yes No, but a state wetland conservation Does apply antidegradation policy to No Yes. Missouri channel
plan is being developed by Missouri wetlands. Water quality standards modification guidelines.
Department of Natura! Resources. apply to wetlands. No protected uses

designated for wetlands. Has
outstanding waters program. No
biological criteria standards. Has
narrative/numeric standards.
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Table 2 Regulatory Programs
T 2-7

Stat. F.d.ral Stat. W.tland. I Riparian Stat. Wat.r Quality
Stat. 404 404 401 Pro,ram Standard. N.tural R.aourc•• R.,ulatory BMP.

Montana No Yes Yes Yes. Montana Water Quality Act Does apply antidegradation policy to No Yes. Regulatory BMPs
(Section 75-5-101 through 75-5-641), wetlands. Have protected uses through permitting programs
Natural Streambed & Land Preservation (Montmw Water Quality Act and and volwttMy BMPs through
Act (Section 75-7-101 through SIream Protection Act) designated for Nonpoint Source Pollution
75-7-124), and Stream Protection Act wetlands. No ouutanding waters Control Program. BMPs or
(Section 87-5-501 through 87-5-509). program. "reasonable soil and water

conservation practices" .e
generally required for
compliance with state water
quality standa"ds.

Nebraska No Yes Yes Yes. State statute: The Nebraska Does apply antidegradation policy to No Yes. For 404 activities that
Environmental Protection Act (Sections wetlands. Antidegradation policy is are permitted from the Corps.
81-1501 through 81-1533). used with the 401 program. If fill

eliminated or impairs a beneficial use
of a surface water body, including
wetlands, then the antidegradatiOll
clause of Nebraska Surface Water
Quality Standards is violated and 401
certification is denied. Has protected
uses designated for wetlands. Has
outstanding water program. Has
biological criteria standards, but no
numeric standards.

Nevada No Yes Yes No Does apply antidegradation policy to No Yes. BMPs are regulatory
wetlands by requiring mitigation and when they are a condition of
monitoring plans. No protected uses the 404 permit (nationwide)
designated fIX wetlands. No process
outstanding waters program. No
biological criteria standards. Has
narrative/oomeric standards.

New Hampshire No Yes Yes Yes. State statute (Fill and Dredge in Does not apply utidegradation policy Has coastal zone management Yes. Incorporated in rules of
Wetlands and Riparian - RSA 482-A). to wetlands, but one is being program. Wetlands and riparian New Hampshire Wetlands
No minimum size and no exclusions. developed. protection and jurisdiction to 100 feet Board wtder RSA 482-A.
Loca1 municipalities can designate above highest observable tideline
wetlands as "prime" wtder a part of the No information on outstanding waters covered in the state flJ t and dredge
state law which gives additional program and biological criteria, statute (RSA 482-A).
protection to prime wetlands. narrative, and numeric standards for

wetlands.

New Jersey No info. No info. No info. No information No information No information No information

New Mexico No Yes Yes No Does apply antidegradation policy to No Yes. Implemented by the
wetlands if applicable. No protected USFS.
uses designated for wetlands. No
outstanding waters program. No
biological criteria or narrative I
numeric standards for wetlands.



Table 2 Regulatory Programs
T 2-8

8t.t. F.d.r.1 8t.t. W.tl.nd. I Rlp.rl.n 8t.t. W.t.r Qu.lIt~

8t.t. 404 404 401 Prolr.m St.nd.rd. N.tunal R••ourc•• R.,ul.tory BNP.

New York No Yes Yes Yes. State statute (Article 24- Does apply antidegradation policy to Has coastal zone management No. Not fonnal or codified.
Environmental Conservation Law). wetlands - by practice more than program. Goal is balanced As a general rule yes.

statute. Has protected uses designated development
for wetlands (Freshwater Wetlands Act
- Article 24 -EO. and Tidal Wetlands
Act -Article 25 - ECL). No
outstanding waters program. Has
biological criteria and narrative I
nwneric standards for wetlands.

North Carolina No Yes Yes Yes. General statute (Coastal Area AntidegradatiOll provision in the water Has coastal zone management No
Management Act - GS 113 A. Article quality standards protect significant program.
and Permits to Dredge and Fill GS 113 - existing uses that wetlands provide.
229) for coastal wetlands only. No protected uses designated for

wetlands. Has outstanding waters
program. No biological, narrative or
nwneric standards for wetlands.

North Dakota No Yes Yes Yes. North Dakota State Commission Does apply antidegradation policy to No Yes. Regulatory BMPs for
regulates wetlands drainage laws. wetlands only. Treated the same as Section 401 certification.

other surface waters. Has protected
uses designated for wetlands
(beneficial uses). No outstanding
waters program. No biological
criteria, narrative or numeric standards
for wetlands.

Ohio No Yes Yes No Does apply antidegradation policy to No. Coastal zone management No information provided.
wetlands. All wetlands are classified program is in process of being
as State Resource Waters in the State developed and implemented in 1992.
Water Quality Standards. Designates
state resolD'ce waters by rule. No
biological criteria standards for
wetlands. Has narrative standards
("free from") which apply to all waters
of the state, including wetlands. No
separate standards for wetlands.

Oklahoma No Yes Yes Yes. Senate Bill 599, 90th Session, Does apply antidegradation policy to No Yes
1990 and Oklahoma Water Quality wetlands. No protected uses
Standards, 1988. designated for wetlands. Has

outstanding waters program. No
biological criteria, narrative or
nwneric standards for wetlands.
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Regulatory ProgramsTable 2

s••••

Oregon

Pennsylvania

Rhode Island

South Carolina

South Dakota

Tennessee

Texas

a••••
404

No

No

No

No

No

No

No

Yes

Yes

Yes

Yes

Yes

Yes

Yes

401

Yes

Yes

Yes

Yes

No,
regu1lled
by EPA.

Yes

Yes

s•••• W••I.nd. I Rlptlrlen
Pro,r.m

Yes. State statute and lIdministrative
rules (ORS 196.600 through 196.66S,
ORS 196.668 through 196.692, and
ORS 196.800 through 196.99S).

Yes. State statute - Dam Safety and
Encroaclunenta Act, 32 P.S. 1693.1
through 1693.27. Regulations fOlmd 11
2S Pa Code Chapter lOS.

Yes

No

No

No

No

a.... W.'.r Qu.II'~
a'.nd.rd.

Water quality standards are being
developed to apply and protect
wetlands and riparian areas.

State water quality standards applies to
and protects wetlands. Does apply
attidegradation policy to wetlands.
Has outstanding waters progflll1l. Has
biological criteria, narrative, and
numeric standards for wetlands.

Does apply anitdegradation policy to
wetlands. Currently developing
regulllory standards.

Does apply antidegradation policy to
wetlands. No protected uses
designated for wetlands. Has
outstanding waters program. No
biological, narrative or numeric
stanlWds fa wetlands.

No

Does apply antidegradation policy to
wetlands. State has used the
attidegradation policy in denying 401
certification. Has protected uses
designated fa wetlands. No
outstanding water program. No
biological criteria fa wetlands. Has
narrative starKWds for wetlands.

Does apply antidegradation policy to
wetlands. No protected uses
designated fa wetlands. No
outstanding waters program. No
biological criteria fa wetlands. Has
narrative standards (general criteria,
antidegradation statement, and
protection measures relating to
IDlClassified waters apply) for
wetlands.

Yes. Coastal zone management
program goals are specified by
reSOlrces. "There are 14 statewide
planning goals and 4 coastal goals
(estuarine resources, coastal
shorelands, beaches and <bIes, and
ocean resolWces).

Yes. Pennsylvania nllUral diversity
inventory. Other nllUral resource
programs include: coastal zone mgL,
wild plant mgL permit, vulnerable
plant license, PA ginseng certificate,
and floodplain mgL, stormwater mgL
program and numerous other relaled
natural resource programs.

Has coastal zone management
program.

Has coastal zone management
program.

No

No

No

T 2-9

R.,ul.'ory BMP.

No

Yes. Erosion and sediment
controls, plus agricultural
conservation plans
~Iementedby the Bureau
of Soil and Water
Conservation.

Yes. Agricultural activities
in and adjacent to wetlands.

Yes. BMPs are voluntary
bla are often "made"
regulatory by requiring BMP
use as condition.

No

Yes. ~Iemented by TN
Department of Conservation,
Division of Forestry.

No



Table 2 Regulatory Programs
T 2-10

Stat. W.tland. I Riparian Stat. Wat.r Quality
401 Program Standard. Natural Re.ourc••

No info. No infonnation No infonnation No infonnation

No info. No infonnation No infonnation No infonnation

No info. No infonnation No infonnation No infonnation

Stat.

Utah

Vermont

Virginia

Washington

Stat. F.deral
404 404

No info. No infonnation

No info. No infonnation

No info. No infonnation

No Yes Yea Yes. The SEPA and Water Quality
Laws.

Does apply antidegradation policy to Has shorelines management program.
wetlands. No protected uses
designated for wetlands, but are in the
process of developing them. Has
proposed an outstanding waters
program. No biological criteria
standard! for wetland!. Has narrative
standards for wetland!. In the process
of revising their water quality
standard! so they include wetland!
stJUllWds. WDOE's procedures under
SEPA are being revised to detail
exactly how wetlands will be regulated
by WDOE when they have
jurisdiction.

Regulatory 8MP.

No infonnation

No infonnation

No infonnation

Yes. Have BMPs for
activities which can impact
wetlands: (I) Forest
practices (regulation, and
forest practices rules and
regulations); agriculture
(MOA with conservation
districts and SCS); and stonn
water (stonn water manual is
available for public review
and a slOnn water rule is
being developed).

West Virginia

Wisconsin

No

No

Yes

Yes

Yea

Yes

No

Yes. State statute and adminimative
code. State directly regulates any
alteration of wetlands on the beds of
waterways (Chapter 3D, Stats.). Local
governments required by stablte 10 adopt
ordinances protecting wetlands in
corridor along lakes and mearns. State
directs, assist! and enforces local
governments to adhere to the stablte.
Local ordinances allow only open space
uses and rezoning based on absence of
wetland ftmction.

Antidegradation policy applies to
wetlands, but has been only used to a
limited extent on national forest areas.
No protective uses based on
designations other than for all waters
of the state. Designation of
out!tanding national resource wetlands
will take place within the next year.
Narrative standards implicitly apply 10

wetland! since wetlands are included in
the definition of waters of the state.

State water quality standard! apply 10

and protect wetlands. Has separate
narrative water quality standards for
wetland! in administrative code.
Developing standards to apply
antidegradation in Chapter 30 (dredge
and fill) program Antidegradation
standard! are in water quality standards
for wetlands. Has state wetlands
standards. Prohibited uses are
designated for wetlands. Designated
uses are not in water quality standard!
but they allow only open space use
and setbacks within shoreland or flood
plain areas. No biological criteria
standards; only narrative standard! for
wetland!.

No

Yes. Has coastal zone management
program. Coastal program is located
in the Department of Administration.

Yes. Implemented by the
non-point source program.

Yes. Every pennit is
"conditioned." These
conditioned permits are in
effect BMPs.
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Table 2 Regulatory Programs
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T2-11
Stat.
404

F.d.ral
404 40t

Stat. W.tland. I Riparian
Program

Stat. Wat.r Quality
Standard.

Wyoming No Yes Yes Yes. Wyoming Wetlands Act was
passed in February and will become
effective July I, 1991. This legislation
requires guidelines to be developed for
deu:nnining wetland v.tues and
functions and that a mitigation banking
system be aeated.

Antidegradation policy applies mostly No
to the discharge of pollutanu. Does
not necessarily apply to physical
altc:rations. Has protected uses
designated for discharge of pollutanu
into an existing wetland. Prolected
uses are water quality based. Use as a
wildlife habitat is not necessarily
protected from filling or draining.
Has an oUUtanding walen program,
biological criteria, namtive, and
numeric standards for all Wilen of the
state.

No



Table 3 Elaboration of the Clean Water Act 404 Pennlttlng Activities within Each State
T 3.1

Jurladletlo...1
Dellne.llon for
Wetl.nd.

Public
NotHle.llon -nd
Pre.Applle.llon
Inform.tlon

Monltorln, .nd
Enforcement

Alabama

Alaska

No. The Corps has The Corps determines Nationwide and general The Corps tries to Camot exceed Projects are tracked by Mitigation proposals Yes. One Indian tribe
primacy. Review of delineation. Riparian permits, the resource monitor progress on $25,000 per day. the individual Corps include (3, 4, S, 7)·. has expressed an
assumption has been _eas se rqulated ~ agencies (SUlelfederal) projects they are Most conunon district project offlCen. Types of mitigation interest in establishing
conWcted by AI.. totheheadwaten get a 1S day notice. responsible for. violation is filling consist of creation or their own water quality
Water Resow-ees which is defined as Individual permits ADEM does minimal without a permit and restoration of control organization.
Institute and frnal being less than S cfs have a 30 day public monitoring due to failure to remove fill wetlands, planting If that is established,
report is due out soon. flow. The Corps does notice with legal limited staff. The whm ordered. with native vegetation this Indian tribe would

not claim jurisdiction notices appearing in Corps and EPA in coastal zone. Ratio then be able to assume
above headwaten. local papers. A permit provide enforcemett. of I.S: 1.0 if in the 401 or 404
HeadwlHl's may be information booklet is No stale agencies are Slme watershed and responsibilities on
regulated by the state. available from ADEM involved in 2.0: 1.0 if outside. their lands. Unknown

for the coastal areas. enforcement Outside coastal zone if there are any
Pre-application there are no agreements between
meetings are requirements. Method agency and Indian
encow-aged. Has an in coastal zone is tribe.
MOA between ADEM based on best
and the Corps professional judgement
regarding joint and precedent
application for Monitoring for 2 to S
404/401. years depending on

wetland type created.

No. The Corps has The Corps determines Joint public notices The Corps monitors Filling not in Governor's office Mitigation proposals Yes. Alaska has only
primacy. Assumption delineation. 404 (404,401, and coastal 404 permits. State conforrmnce maintains a project include (2, 4, S)·. one federally
has been reviewed permits in coastal management) have a ageo::ies monitor file. State agencies Compensatory recognized Indian Tribe
twice and rejecud. _cas are reviewed by • 3O-day COI1IIIett compliao::e with water and the Corps retain mitigation is not (Metlakatla) and a vast

variety of stale period. A coastal quality and habitat copies of application. commonly used. This amount of native
agencies and • single project questionnaire stand.ds for the could change soon lands. Native lands are
decision rendered on must be filled out for Alaska coastal mgt with the new subject to the state
the project through the coastal wetlands program. State Corps/EPA MOA on 401, but the
governor's office. projects. resolrce ageo::ies mitigation. Metlakatla Indian
Non-coastal areas enforce state/regional Mitigation banking Tribe is not
ADEC is only stipulations and the has been used
involved with 401. Corps enforces 404 infrequently and some

conditions. restoration projects are
beginning. Alaska has
no mitigation ratios.
No methodology in
determining
mitigation.



Table 3 404 Permitting Activities
T 3·2

Public
JurlHlctloMiI NotHlcatlon ...41

State 404 Delineation for Pre.Appllcatlon Monltorfnl and Data
State Prolram Wetland. Information Enforcement Penaltle. Mana.ement Mltl.atlon Indl... Land.

Arizona No. 'The Corps has 'The Corps delennines Public notification is Slate 401 certification Do not know the 404 permits an: tracked ADEQ mitigation Yes. 40 I certification
primacy. ADEQ has delineation for handled by the Corps. may include penalties for the by the Corps. proc:edRs In: is handled by the EPA
had preliminary wetlands, but riparilll The appliCll1t is monitoring. Records Corps. Penalties CIII detennined by the on Indian lands. The
discussions about 404 areas which function provided 404 are maintained by be administered by WQCC Policy. State Corps would be
assumption. ADEQ S- as wetlands in the arid proceWres by the permittee for ADEQ per ARS Title uses policy (Executive responsible for the 404
year strategic pllll southwest are not Corps. The Corps inspection by the 49 for water ~ity Order 91-6) that any process. No
indicates that it will being protected or refers the appliCll1t to Corps and ADEQ. No stll1dards. In the last S loss or degradation of agreement betwem
assume all federal delineated For ADEQ for water COIJlllilllcc yean, no penalties for riparian areas will be state agencies and
programs that relate to enforcement pwposes ~ityr~ts. monitoring for 401 state regarding 404 balanced by restoration Indian tribes for the
its mission. the Corps and EPA ADEQ provides water certification. The regulated activities. or enhancemen of handling of the

determine mtinary ~ity standards, Corps enforces the 404 riparilm .cas of equal 401/404 process.
high water (OHW). Water Quality Control permit~tionsand values IIId flDlCtions.
OHW methodology is Council Policy ADEQ enforces the EPA, AGFD, and
not working in (wQCc), 1990 Report water quality stlmdard USFWS are the main
Arizona. OHW are of Governor's Riparian violations. 404 players for the
interpreted as a narrow Task Force, and other COIJllliance biological mitigation
strip and in some informational needs. monitoring by the process, at this time.
instances OHW an: The Corps and ADEQ Corps is limited. The Corps uses
established at the 31/2 distribllc a brochure professional judgement
year flood plain level. on 401 certification regarding mitigation
Neither delineation is entitled "ADEQ m requirements; no
meeting goal of CWA YOlD' Section 404 ratios, and monitoring.
to "restore and Permit"
maintain chemical,
physical, and
biological integrity of
the nation's water."

Arkansas No. 'The Corps has The Corps delennines The Corps issDes a No monitoring Civil and/or criminal The Corps No specific mitigation No
primacy. Assumption delineation as per the public notice for mechanisms or penalties. Common types. Some
has been explored. federal manual. EPA review to the public procedures. Minimal violation are placing mitigation on site and
EPAdeIamined and the Corps and to various Slate monitoring by the fill in wetlands or off site. Mitigation
ADPCE did not have conducted ADID on agencies. A technical Corps, usually the construction activities proc:edRs depend
adequate fmding a Faulkner Lake review committee Corps responds to outside the limits of upon the Corps, EPA
staff necess~ to Wetllllds Complex in (consists of various public complaints. the permit. IIIdUSFWS
assume 404 primacy. 1986. state agencies) 'The Corps/EPA reconrnendations.
SlAte natunl1 resource provides comments to provides enforcement Slate has recently
agency conunittee the chairman who SlAte agencies are not considered mitigation
reviews all 404 makes a involved unless there blmking and re-creation
permits and waks for reconunendation to the is a specific violation of wetlands. No
wetlands protection. governor for the such as water quality. specific mitigation

official slAte position method, just on a case
for the public notice. by case basis.
AppliCll1t works with
the Corps when
applying for the
permit
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Table 3 404 Perml«lng Activities
T3-3

PubI10
""rlHlctlofUll Notltlc.tlon ..d

S..te 404 Dellne.llon for Pre.Appllc.llon Monltorln. ~d D.t.
St.te Pro".m Wetl.nd. Inform.llon Enforcement Pen.llle. M.n••ement Mltls.llon Indl.. L.nd.

California No The Corps determines Public notification is Self-monitoring and Administered by the State hlU recently Mitigation on a case No information
delineations for handled by the Corps. reporting may be Corps. beglDl tracking 40 1 by case basis.
wetlands. Conditions on included as a condition permits. RWQCB'smay

certification of of 401 certification. specify compliance
nationwide permits Otherwise, minimal with basic plan
require the Corps to monitoring by the requirements. CDFG
~dertake special Corps. No systematic and USFWS take lead
coordination with state monitoring. on biological
several RWQCB's in mitigation.
regard to nationwide
number 26.

Colorado No. The Corpl hal The Corpl detmnineI The three Corps Monitoring is usually The Corps and EPA After 401 certification, No specific proposal Yes. Indian lands are
primacy. Assumption delinealiOlL distrieu have their not required as part of proce<Ues. 404 tracking is not requirements or types subject to the state
hal been explored. own public notice 40 1 certification. The done. or methodology in 40 1 and federal 404

procedures. The Corps Corps£PA providel determining process. No
proccdJres determine the enforcement mitigation. agreements between
what information the Mitigation is permit the stale agency and
applicant will receive specific. the Indian tribes.
prior to applying for •
permit

Connecticut No. The Corps has The Corps - 3 The Corps issues Monitoring is $1000 per day up to Tracked via 401 Mitigation proposals Yes. No agreements
primacy. Assumption pnmeter approach notification. The minimal. The Corps $10,000, if state process only. include (I, 2, 3, 4, 5, between agency and
is currently being (hydric soils, Corps proc.em.es provides enforcement jurisdiction is violated. 6, 7, 8)·. Proposed the Indian tribes for
explored. hylkology and det.erminewhal No stale involvement Civil penalties can be Policy for Wetland the handling of

vegetation). Similar information the IDlless stale implemented also. Compensation has 401/404 programs.
to stale delineation of applicant will receive jurisdiction is violated. been established
wetlands. prior to applying for a (11/119O).State Inland

permit Wetlands and
Wllercourse Act
requires a "no feasible
andprudmt
alternatives" test for
permits.

Delaware No information No information No information No information No information No information No information No information



Table 3 404 Perml"lng Activities
T3-4

Public
Jurlacllctlo...1 NotHlc.llon ..,d

Sgte 404 Dellne.llon for Pre·Appllc.llon lIonltorln, ~d D.t.
St.te Prolr.m Wetl.nd. Inform.tlon Enforcement Pen.llle. lI.n.,ement IIltl,.llon Indl.., Land.

Florida No. The Corps has The Corps determines The Corps IIId Florida No infonnation No information Required by lUte Mitigation proposals Yes.
primacy. delineation. The 404 have joint lIpplication statute to have swe include (I, 2, 3, 4, 5,

program n:guIates both booklet and form, but permit data 6, 7, 8)-. Ratios:
cortiguous and the permitting process management system. Oeation 1:1 - 6:1;
isolated wetlands. The is separlle (00aI Annual report to enhancement 4: 1-20: I;
swe program n:guJates permits). FlOf"ida legislature to identify IIId preservation 10:1-
only contiguous Game and Fish will impacts to wetlands, 100: 1. Ratios are set
wetlands. Some of the conunent on DER with losses and gains. based on the qual ity of
5 water management lIpplications. area to be impacted llIld
districts have begun to quality of mitigation.
n:gulate isolated Mitigation must offset
wetlands. Slate functions of wetland
jurisdiction defined as lost. Type for type and
naIIJra1landwani extcnl on-site is preferred.
of waters (Section Mitigation is
403.817), which monitored until
elltends to wetlands, "successful".
not riparilll areas. Monitoring of

"success" required to
be gauged against use
of a refen:nce site.
Oiteria in state
regulation (17-312.300
F.A.C).

Georgia The Corps has The Corpl determines No information No information No information No information Federal program. No
primacy. Assmnption delineation for
has not been pursued. wetlands.

Hawaii No. The Corps has The Corps determines As per Corps The Corps As per the Corps The Corps As per the Corps Not applicable
primacy. delineatiOlL proccWres. pr<lCC(bes. procedlRS.
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Table 3 404 Permitting Activities
T3·5

State

Idaho

Illinois

No. The Corps has
primacy. In response
to a new fee schedule
proposed by the Corps
last November 1990,
Idaho has been
exploring the
possibility of
assuming primacy.
The Corps will be
increasing the number
of general permits
issued which will
essentially give the
state the final say in
most instances. This
will determine whethec
the state continues to
pursue primacy.

No. The Corps has
primacy. Assumption
has not been explored

Jurladlctlonal
Dellne.llon for
Well.nd.

The Corps or private
consultants with
verification by the
Corps. Dredge and fill
activities are regulated
by the DWR through
DninistJation and
enf0I'CeITled of the
Stream Channel
Alteration Act which
requires a permit for
any project or activity
which will alter a
stremn channel. MOA
between 4 state
agencies on their
coordination of
conunent on 404
pennits.

The Corps detennines
delineation without
outside guidarx:e.
Recerl changes have
recpred the
cooperal.ionofthe
SCS in regards to
fllTlled wetlands.

Public
NolHlc.llon ....d
......Appllc.tlon
Inform.tlon

The Corps sends
public notices to
agmcies and adjacert
landowners. Has joint
appl ication booklet,
but dual permits. Pre­
application meetings
Ire encounged.

The Corps issues
public notices. 404
notices also contain
notification of the 401
Irld request public
oomment The 404
program is
administered by 5
Corps district offices
within 3 divisional
offices. This has
resulted in signifICant
differences and
emphasis. The joint
application form
contains a brief
overview of the 401
and 404 program.
There are no lkJaI
permits.
Pre-application
meetings are
mcou-aged

lIonltorlnl and
Enforcement

The Corps usually
monitors in response
to complaints. The
Corps provides
enforcement DWR
gets involved when
there is a stremn
clwmel alteration.

The Corps is primarily
responsible for permit
monitoring. Actually
monitoring of the
permit condition vuies
depending on the
impact of the resource,
field time and the
interest of any of the
resource agmcy. EPA
has taken the
enforcement lead since
1986. The state is
consulted in the pre­
enforcement phase by
EPA.

Pan.ltle.

The Corps can issue
civil penahies or
require restoration or
modification of
project. In the last 5
yean, 3 projects (40
acres) have been issued
penalties.

See EPA.

D.t.
lIanalement

The Corps

Permits are tracked by
each Corps office
indiviWally. No need
has arisen to
consolidate process.

1IllI,.lIon

Mitigation proposals
include (1, 2, 3, 4, 5,
6, 1).. On-site
mitigation is preferred.
Mitigation monitoring
is for 3 to 5 years.
Method includes
habitat evaluation
guide, wetland
evaluation techniques
and professional
judgement State
mitigation banking by
Dept of
Transportation.

Mitigation proposal
requirements are the
responsibility of the
Corps and it varies
from case to case and
from district to
district. There are no
rules or guidelines for
mitigation types. The
current emphasis is on
wetlmd re-creation
within the same
watershed or on the
same site if possible.
Replacement ratios
often are 1.5: 1. The
IDOC interagency
program has aeated a
wetland bank and is
developing
replacement ratio
guidelines.

Indl.... l.nd.

Yes. Section 404 is
done by the Corps and
the 401 certification is
done by the tribe.

No infonnation



Table 3 404 Permitting Activities
T3-6

Public
Jur'-dlctlo...1 MotHlc.tlon ...d

It.te 404 Dellne.tlon for Pre.Appllc.tlon lIonltoring end D.t.
It.te Pro,r.m Wetl.nd. Inform.tlon Enforcement Pen.ltle. lI.n.,ement IIltl,.tlon Indl... L.nd.

Indiana No. The Corps has The Corps detmnines Description of project The Corps and the See the Corps. See the Corps. Typical conditions of No
primacy. Has delineation for and other information state monitor 401 401 certification are
infoonallyexplored wetlands. is required by the conditions for a 404 the implementation of
404 assumption but Corps. The Corps pmnit The a mitigation plan,
declined to pumIC issues public notices. enforcement is redesign of project to
primacy due to lack of primarily the Corps minimize impacts to
stalfmg ml fuOOing responsibility . wetlands, adhC2"ence to
constraints. construction

guidelines, and best
management practices.

Iowa No. The Corps has The Corps detmnines The Corps and Iowa Monitoring is Most common types By the Corps. A mitigation policy Yes. No infonnation
primacy. Has delineation for have joint application informallyron~ of violations are not and guideline if there are agreements
informally explored wetlands. booklet and form. The by the Corps and ONR meeting conditions of documenI (Water between state agency
404 assumption. Corps issues public field staff. The Corps the certification sllCh Quality Standards and Indian tribes for

notices. is responsible for as inadequate si~ of Mitigation Policy and the handling of
enforcement mitigation, more fill Guidelines for Projects 401/404 programs.

than applied for, and Affecting Iowa's Lakes
non-anhorized and Streams) is used.
activities. Mitigation proposals

include (3, 4, and 7)•.
Primary efforts are
toward in-kind
mitigation.

Kansas No. The Corps has The Corps detmnines Application made to Limited monitoring See the Corps. The Corps. Mitigation proposals Yes. No agreements
primacy. delineation. the Corps with a copy condIICted by the include (I, 2, 3, 5, between agen:y and

of the application for Corps. The Corps 7)·. Mitigation types the Indian tribe for the
401 is sent to KOHE. provides enforcemerj consist of mitigation handling of 401/404
A joint public notice and the state wiD get banking; mitigation programs.
is then issued by the involved if there is a ratio 1: I no net loss;
two agencies with WatC2" quality re-aeation of wetlands
comments sent to violation. and enhancement of
both. Applicants existing wetlands in
receive a regulatory area. Mitigation must
program application be monitored for 5
booklet years (0 establish a

benchmark to see if
project is successful.

1111 II II II II II II' II II' II II II II 1111 II' II II II



111111

Table 3 404 Perml"l"g Activities
T3·7

State

Kentucky

State 404
Pro,ram

No. The Corps hu
primacy. Assumption
has been explored
through a feasibility
study dated 9188.
Study rejected
usumption due to lack
of funding. and
staffmg, federal 404
progJIITI ineffective in
protecting wetlands,
and 404 alone will not
totally protect
wct1ands.

""rlsellctlonal
Delineation for
Wetland.

The Corps detennines
delinellion per federal
delineation lYWIuaI.
Begun ADID for
Western Coalfield
region.

Public
NotHlcation ....d
Pre.Appllcation
Information

The Corps issues
public notices (30
days) for indiviWal
permits. There is no
public notice for
nationwide permits.
The Corps will send
notice to DEP. The
Corps has checlc1ist for
404 pennit application
but minimal guidance
is provided to an
applicanL

Monltorln, and
Enforcement

Monitoring by the
Corps is very
minimal. The Corps
is responsible for
enforcement, but
neither Corps nor stale
enforces pennit
conditions.

Penaltle.

Applicants are not
penalizro for
violations of permit
conditions.
Unpermitted violations
receive minimal fmes
from EPA.

The Corps and the
state have 404 lraclcing
systems. Neither are
computerized, b~ the
state will soon track
permits via computer.

MltI,atlon

Mitigation proposals
include 0, 2, 3, 4, 5,
6, 7, 8)*. Mitigation
types consist of in­
kind fmctional
replacement at a 2: 1
ratio. Method consists
of federal delineation
manual, wetland
evaluation technique
and mist manual.
Mitigation monitoring
is required for 5 yean.
Not strongly applied
by the Corps and
EPA. Slate 40 1
certification requires
alterative analysis and
mitigation for
wetlands.

Indl.... Land.

There are no federal or
state recognizro lndim
lands or tribes in
Kentuclcy.

Louisiana No. The Corps hu The Corps detmninet No information
primacy. Assumption delineation.
hu not been explored

No infonnation No information The Corps No information Yes. No agreements
between agency and
the Indian tribe for the
handling of 401/404
programs.

Maine No. The Corps hu
primacy. State may
never gel primacy
becaJse stale regul*s
wetlands over 10 acres;
inconsistent with 404.
St* adopIM wetland
clusiflCation (Chapter
310) where wetlands
have different values;
incompatible with
EPA.

State program
regulates to normal
high water line (fitle
38-480-B.6) and federal
program regulates to
ordinary high water.

No information No information No information No information Slate Natural
Resources Protection
Act requires mitigation
for significant habitat
(38-480.D). Slate
rules (Chapter 310)
classify wetlands
according to value and
different mitigation
requirements apply to
each. Does require
ftmctions evaluation.
Allows for mitigation
banking and requires
mitigation monitoring
for 3 years.

No information



Table 3 404 Permitting Activities
T3·8

St.t.

Maryland

S..t.404
Prolr.m

No. The Corps has
primacy. Assmnption
has been explored, but
funding and political
aspects have kept sl.llle

from assmning 404
program. SI.lIIe will
work toward primacy
by sharing
responsibility for 404
mlkr a new general
permit (mlkr
development). SI.lIIe
may process permits
for <S acres, if no
federal objections.

.turlulctlolUll
Delln••tlon for
Wetl.nd.

Unlkr the Maryland
General Permit both
the stale and the Corps
determine delineation
per federal manual for
idertifying lWId
delineating wetlands.
There are two Corps
diS1rict Off"ICeS

involved with 404
process. Stale
nontidal wetlands
regulations go beyond
this jurisdictional line
to regulate a 2.5' or
100' buffer. Buffen
provide the Ievfl"age
needed to meet CWA
goah in highly
erodible soils and steep
slope areas. Dual
permits currently.

Public
Notlflc.tlon ..d
Pr.·Appllc.tlon
Inform.tlon

Adjacent property
owners and the public
at large via the
isllUllllCe of a public
notice. Public notice
may be joint with
other regulatory
agencies at the local,
stale, or federal level.
Public notice may be
given in the Mao1Dl
RW.m(locaI
newspaper) or bough
individual mailings.
Pre-application
meetings including on­
sile meetings. Joint
application booklet.
Assessment guidelines
for marina
construction or
stormwaler mgt.
projeeu.

Monitoring lind
~nforo.m.nt

The Corps monitors
404, but not on a
routine basis. 404
enforcement in the
past has not been
vigorous, timely, or
effective. Fnforcernent
will improve since the
Corps has a MOU
with USFWS for field
enforcement WRA
(part of ONR) has an
enforcement division
which monitors
regulatory compliance
of state wetland laws.
State permit is a
requirement of the
general permit and
ONR enforces their
own permits.

P.n.ItI••

Fines and restoration
orlkrs. Most common
violations are failure
to obtain water quality
certification, operating
without an approved
grading and sediment
control plan or plan
not implemented,
construction not in
compliance with
approved plans or
specifications and
construction through
tirne-of -year
reS1riction periods.

D.t.
M.n.lem.nt

The Corps has
installed the
Regulatory Analysis
Mgt System
(RAMS). Both ONR
and MOE are in the
process of linking to
this system.

Mltll.tlon

Mitigation proposals
include (1, 2, 3, 4, 5,
7,8)·. Method is site
specific and mitigation
monitoring is usually
required for 3 years.
For nontidal wetlands,
state requires that
activity be water
dependent and that
applicant avoid then
minimize wetlands
impacts. If activity
not water dependent
applicant must show
there is no practical
alternative. Where
mitigation not
feasible, monetary
compensation goes
into a compensation
fund. State statute
establishes mitigation
ratios. ONR must
prepare compliance
reports for the
Maryland General
Assembly on a yearly
basis regarding
nontidal wetlands
mitigation and the
compensation fund.

Indl.. L.nd.

No
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Table 3 404 Permitting Activities
T3·9

Public
JurlMlctlonal Notlflc.t1_ ....d

Sute 404 Dellne.t1_ for Pre.Appllc.t1on Monitoring .nd D.'.
St.te Pro,r.m Wetl.nd. Inform.tlon Enforcement Pen.llle. M.n.,ement Mltl,.tlon Indl.... L.nd.

Massachusetts No. The Corps has The Corps determines No information The Corps provides No information No information Mitigation proposals No information
primacy. Assumption delineation in 404. primary enforcement include (3, 4, 5, 7,
has not been explored. For purposes of 401 with occasional 8)*. The Corps does
Separate state and certification, state uses enforcement by DEP. not require wetland
federal permit federal delineatiOlL replication for
application. nationwide permits.

Individual permit
method consists of
using the MA Wetland
Protection Act
Standards [310 CMR
10.55 (4)(B)] which
require equal .-eas,
comparable hydrology,
successful growth in
indigenous wetland
species over 75% of
the area in two
growing seasons.
Ratio usually is I: 1.
DWPC sometimes
requires monitoring
reports.

Michigan Yes. State administers MONR determines Public notices issued Site visits by field Penalties consist of 404 permits are on a Mitigation proposals Yes. No agreements
404 except in delineatiOlL to local government, staff, but due to high ftnes and restoration. computer system include (2, 3, 4, 5, 6, between agency and
iJurswe conmerce neighboring property work loeds and serious refmed 10 as CIWPIS 7)*. Types of Indian tribes for the
waters whtte the owners, environmental budget constraints staff (Coastal and Inland mitigation consist of handling of 401/404
Corps has retained groups, various state is limited to minimal Water Permit on-site mitigation at program.
jurisdiction over lIgencies m anyone ftnal project Information System). least I: 1 ratio.
Section 10 of the who requests notice on certification. MDNR Monitoring often is
Federal Rivtt and a given prOjecL provides enforcernenL required for 3 10 5
Harbor Act of 1899 Applicant receives years.
and Section 404 application form, copy
activities in and of the Act and other
adjacent to the Great general informalion
Lakes including m guidelines.
wllcrWays, adjacm
wetlands, and major
tributaries.

Minnesota No. The Corps has The Corps determines The Corps issues See the Corps. EPA amrinisters See the Corps. No information Yes. No agreement
primacy. Assumption wetlands delineation public notice. penalties. Most between agency and
has been explored. and DNR determines common violation is the Indian tribe for the

delineation ordinary ftlling without a handling for 401/404
high water. permiL programs.



Table 3 404 Permitting Activities
T3-10

Public
.turl8dlctlolllll MotHlcatlon and

State 404 Delineation for Pre·Appllcatlon Monltorln, and Data
State Pro,ram Wetland. Information Enforcement Penaltle. Mana,ement Mltl,atlon Indian Land.

Mississippi No. The Corps has The Corps determines Joint public notice No monitoring. The See the Corps. No information Mitigation proposals Yes. No agreements
primacy. Assumption delineation. with two Corps Corps provides include (I, 4, 5, 1)•. between agency and
has not been explored districts. If the project enforcemenL State Mitigation types the Indian tribe for the

site is not located advises the Corps of consist of mitigation handling of 401/404
within these districts noncompliance. banking, re-creation of programs.
the applicant is wetlands, native
required to publish species, on-site
once a notice in an mitigation. Method
area newspllpl2'. consists of
Applicant receives an professional
application booklet, judgemenL In rare
plus pre-application cases the Wetland
meeting are Evaluation Technique
mco,nged. There are is used. Mitigation
not dual permits. monitoring is required

for 3 to 5 years.

Missouri No. The Corps has The Corps determines The Corps issue See the Corps about See the Corps. See the Corps. No mitigation No
primacy. Assumption delineation. public notice for monitoring. The program at this time,
has been explored. individual permits or Corps provides but Missouri is

IllCOn'lII'Iends a enforcemenL State considering a
nationwide permits. provides surveillance mitigation program.
EPA, USFWS, but no enforcemenL
Missouri DepL of
Conservation, State
Aood Plain MgL
Agency, Water
Pollution Control
Agency 1M the general
public.

Montana No. The Corps has The Corps determines The main Corps office The Corps conducts The EPA and Corps See the Corps. Mitigation proposals Yes. 401/404
primacy. In 1985, delineation. issues general and rlmdom corI1>liance can issue civil or include (2, 3, 4, 5, programs are

MOIlJna coructed nationwide permits. inspections. The administrative 1).. Mitigation types &<ministered by the
Michigan to fmd out All individual permits Corps provides penalties. consist of bonding, EPA on Indian lands.
what was needed to are public notice. The enforcement but WQB/DHES can issue mitigation banking, Talks are currenl1y on-
assume primacy. As Corps includes WQB/DHES often civil penalties. Most and recreation of going between agency
result of this inquiry, WQB/DHES in their handles enforcernem common violations are wetlands. Method is and Indian tribes. The
concluded that they public notices. since the Corps has unatahorized wetland normally determined Salish and Kootenai

neither had the Applicant receives an been weak to enforce flIl and mauthorized by interagency team Tribe is investigating
fmancial or persormel application packeL compliance. EPA slreambank using format 404 program
resotI'CeS to under1ake handles some stabilization. established in MOU. assumption.
the program and enforcemenL MOU developed for

ab8ndoned the idea. highway projects.
No official application Mitigation monitoring

was submitted at that varies.

time.
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Table 3 404 Permitting Activities
T 3-11

Public
JurlHlctlolUl1 NotHlc.tlon ....d

St.te 404 Dellne.tlon for Pre.Appllc.tlon Monltorlnt .nd D.t.
St.te Protr.m Wetl.nd. Inform.tlon Enforcement Pen.ltle. M.n.,ement MlIIg.tlon Indl.... L.nd.

Nebraska No. The Corps hI! The Corps detmnines See the Corps. State notifies the See the Corps. See the Corps. See the Corps about Yes. No agreements
primacy. Assumption delineation. Corps of mitigation proposal between agency and
was explored in 1982 noncompliance. Game requirements. Types the Indian tribes for
and Sl* declined and Paries make of mitigation consist handling of 401/404
primacy due to cost infrequentspotchecb ofre~onof programs.

and review aerial wetlands, on-site and
photos at a lesser off-site mitigation,
degree to evaluale and mitigation through
compliance. Citizens habitat enhancement
do report violations to See the Corps about
the various agencies methodology.
on occasions.

Nevada No. The Corps has The Corps determines The Corps issues See the Corps. See the Corps. No information Mitigation proposals Yes. No agreements

primacy. AsslDtlption del ineation. public notice for Common violation is include (I, 4, 5, 7, between agency and

has not been explored individual permits. disturbance without a 8)*. No information the Indian tribes for
Pre-application permit on types of handling of 401/404
meetings when mitigation. programs.
requested. Mitigation is

monitored from I year
to life of project.

New Hampshire No. The Corps has New Han1>shire No information No infonnation State wetland/riperian No information Mitigation proposals No

primacy. AsslDtlption Wetlands Program is fees and rmes are include (1,2,3,4, 5,

has been explored but adopting the federal distributed back to the 6, 7)*. Types of

determined too method of detmnining program. mitigation vary but

expensive to delineation. prefer restoration of

implement Current PreviousIy state used disturbed sites or

state law is stronger vegetation for creation of buffers

than 404. delineation. For lakes around wetlands.
and streams stale has Mitigation is
jurisdiction to the top considered on a
of bank. Coastal areas function by function

to 100' inland of basis. Methods vary

highest observable but mitigation of
tideline. major projects

generally has to be
proven before project
is started. Mitigation
monitoring is usually
2 to 3 years, but has
been as much as 15
years.

New Jersey No information No information No infonnation No infonnation No information No information No information No information



Table 3 404 Permitting Activities
T3-12

New Mexico

New York

North Carolina

No. The Corps hu
primacy. Assumption
hu not been explored.

No. The Corps hu
primacy.

No. The Corps hu
primacy.

JurlscilctloMiI
Dellne.tlon for
Wetl.nd.

Not delineated

The Corps determines
delineation.

The Corps determines
delineation.

Public
NotHlc.llon .,d
Pre.Appllc.t1on
Inform.llon

No information

State provides notice
of application on all
major projecu in
newspaper lD!
Enviromnental Notice
Bulletin. A joint
permit application is
given to applicants,
plus general
information on
wetlands and their
programs.

A public notice is
required for all 40I
water quality
certifications. If an
individual 404 permit
is involved the Corps
issues the public
notice. If the project
is in the coutal zone
the Division of
Coastal Mgt. issues
the public notice. If
the project does not
fall into either of the
above categories the
DEM issues the public
notice. General
certifications have
been issued for
nationwide 14 and 26.
If a project qualifies
for the general
certification a public
notice is not required.
DEM is in the process
of developing an
application form for
401 certifications.
There is no formal pre­
application
information available.

Monitoring .nd
Enforcement

No information

State has field
enforcement staff.

Currently the state
does not monitor or
enforce 401
certification conditions
involving a 404
permit State is in the
process of developing
wetlands regulations
which win address
monitoring and
enforcement

No information

No information

State does not impose
penalties for violation
of 401 certifICation.
This wiu be addressed
in the wetland
regulations which are
being developed.

No information

No information

Data management
program is being
developed.

No information

No information on
mitigation proposal.
Types of mitigation
are usually limited to
re-creation or
enhancement of
wetlands. No
information on method
of determining wetland
mitigation.

The state has no
formal mitigation
policy.

Yes. No agreements
between agency and
the Indian tribes fa
the handling 401/404
programs.

No information

Yes. The Corps
administers 404
process and EPA
administers 40I
process. No
agreements between
agency and the Indian
tribes for handling
401/404 programs.
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Table 3 404 Perml"lng Activities

T 3-13
Public

Jurl.dlctlonal NotHle.tlon ..d
St.te 404 Dellne.llon for Pre.Applle.llon lIonltorln, .nd D.t.

St.te Pro,r.m Well.nd. Inform.llon Enforcement Pen.llle. lI.n.,ement 1I11I••tlon Indl.. L.nd.

North Dakota No, The Corps hu In the process of VariollS agmcies are If there is a conditional No information No information See State Water Yes, Tribes and EPA
primacy, Assumption determining how notified and public 401 certification then Commission or certify, No
has not been explored wetlatds are delineated. notices are posted in the applicant is USFWS, agreements between

Post Offices, required to monitor the agency and Indian
appropriate parameters. tribes for handling of

401/404 programs,

Ohio No. The Corps hu The Corps determines The Corps public See the Corps for Civil and criminal OEPA tracks 401 Mitigation proposals No
primacy, Assumption delineation. notice is issued for 30 information on penalties, plus projects via computer, include (I, 2, 3, 4, 5,
has not been explored days and is sent to monitoring, The mnovaland 6,7,8)·, Ohio EPA

state agencies, EPA, Corps provides restoration orders can does not have a written
USfWS and neighbors enforcement. State be imposed by the policy on mitigation,
arotmd the project. agencies are not Corps. Cornmon but projects are
Notice is posted in the involved with 404 violation is filling reviewed using 404
Post Office, OEPA enforcement without a permit. (b)(I) guidelines.
public notice is issued USEPA may impose Method is bued on
afttr receiving the penalties for case by case. At
Corps public notice, ~tted present time, the
Conunents from the violations, length of time for
public on water quality monitoring is 5
issues are accepted for consecutive years after
30 days. Public notice construction,
is placed in local
newspaper. Pre-
application meetings
are mcouraged..

Oklahoma No. The Corps hu The Corps determines Public notice is sent No formal schedule or Project suspended or Tracked by the Corps. Mitigation proposals Yes. State and the
primacy. Assumption delineation. out for individual report or review. permit cancelled include (I, 2, 3, 4, 5, Corps handle 401/404
has been explored. permits. State and Responsible state Fines have been 7,8)·. Types of program with the

federal ageocies and all agencies and the Corps minimal. mitigation consist of cooperation and input
interested parties are evaluate compliance. re-creation of wetlands of tribal governments.
notified. Application The Corps provides and on site and off site
and public notices are enforcement. State mitigation.
handled jointly. Pre- only advises the Corps Mitigation ratio is
application are of non-compliance. ;?:3: I. Monitoring is
eoce:uaged required for 5 years.

Oregon No. The Corps hu Use the federal matual DSL notifies state The Corps is State can impose a 404 permits are not Mitigation proposals Yes. No agreements
primacy. Assumption for identifying and ageocies and Ioca1 responsible for civil penalty (up to tracked very well by include (1,2,3,4,5, between agency and
hu been explored. del ineating governments and monitoring. State SIO,OOO per day), the Corps. 6, 7, 8)·. Mitigation the Indian tribes for

jurisdictional wetlands. provides lrifled enforces stale laws and criminal misdemeanor, method is not handling of 401/404
position to the Corps. the Corps and EPA and civil nuisance. formalized other than programs.
Applicant receives a enforce 404 permits. no net loss.
joint application Monitoring is
booklet, state,federal typically required for 5
brochures, and pre- years.
application meetings
are encouraged.
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•••••
Jurledlc'lonal
Delln••tlon for
Wetl.nd.

Public
No.Hlc.tlon and
Pre.Appllc.tlon
Inform.tlon

Monl'orln, and
Enforc.men.

Pennsylvania No. The Corps hu Use the federalnunual
primacy. Assumption for identifying and
hu been explored. delineating wetlands.

Applicants may
scheOOle pre­
application meetings
with environmental
review personnel.
Public notification of
an application to
encroach or obstruct
floodways, watereolB"se
or bodies of water
including wetlands .-e
published in the Pa
Bulletin.

Yes. The Bureau of
Darns and Waterway
Management hu staff
that monitor and
enforce impacts to
wetlands.

Penalties for
~ttedwetl...d
encroaclunents can be
issued by: DER
Bureau of D.-ns ...d
Waterway Mgt, Pa
Fish Commission, Pa
Game Commission,
USFWS (for EPA),
and the Corps. Fines
can be issued for each
day of violation.

Yes. Tracked by the
state system titled
LUMIS.

Mitigation proposals
include (I, 2, 3, 4, 5,
7)·. Method of
determining mitigation
is the federal manual,
WET 11, and l-IEP (pa
modified). Monitoring
is required for
mitigation but the
length is depended
upon the permit
conditions.

No Indian lands in Pa.

Rhode Island

South Carolina

No. The Corps hu
primacy. Assumption
hu been explored but
rejeded.

No. The Corps has
primacy. SCDHEC
made decision not to
apply for usumption
as result of feasibility
study completed in
December 1986. This
study idenlified three
main reasons:
(1) State usurnption
would not relieve
complexity of present
program in the state,
(2) A large percertage
of waters .-e navigable
and primacy would be
retained by the Corps,
and (3) The lack of
federal fmllling. The
study reconmended
development of 401
regulations to
strengthen program
(has been completed)
and development of a
state wetlands program
(hu met considerable
resistance in the state
legislature for the last
three years).

The Corps and the
state program Ire
separl!e.

The Corps or
COIllIultants determines
delineation.

No state involvement

Joint public notice is
published by the
Corps for the Corps,
401 agency, and the
coastal zone permit or
state navigable water
permit SCDIffiC
sends public notices to
adjacent I...downers,
interested parties and
stale and federal
agencies who
comment In coastal
zone area, applicant
hu pre-application
meetings with
involved state and
federal permitting and
commenting agencies.

Enforcement actions
Ire geml"a11y sep.-lIle
between state and the
Corps.

No established
program. The Corps
moniton compliance.
The Corps hu
contracted with South
Carolina Wildlife ...d
Marine Resources for
~Iiance

monitoring on selected
projects. EPA
provides enforcement
EPA enforces illegal
fills but not
nOncompliance with
permit conditions.

No information

See EPA for
information on
penalties.

No information

404 tracked by the
Corps. SCDl-IEC
tracks 401.

No information

Mitigation proposals
include (1, 3, 4, 5, 7,
8)·. Types of
mitigation consist of
re-creation of wetlands,
on site mitigation is
preferred. Mitigation
ratio is at least I: 1.
Method is determined
by South Carolina
Wildlife and Marine
RcsolB"ccs and
USFWS. SCDl-IEC
reviews and approves
mitigation as
condition of 401
certification.
Monitoring is usually
required for 5 years.

No infonnation

Yes. Not sure how
401/404 process is
handled on Indilll1
community since there
is only one Indian
reservation (Catawba).
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Table 3 404 Perml"lng Activities
T 3-15

Public
JurlMlctlonlll NotHlc.llon ..d

Sgte 404 Dellne.tlon for Pre.Appllc.llon lIonitoring end D.t.
St.te Pro,r.m Well.nd. Inform.tlon Enforcement Pen.ltle. lI.n••ement 1I11I,.tlon Indl.. L.nd.

South Dakota No information No information No Information No Information No Information No Information No Information No Information

Tennessee No. 'The Corps has 'The Corps determines 3O-day public notice Pennit applicant has 'The Corps issues Tracked ITWlU8Ily and Mitigation proposals No
primacy. Assumption delineatiOfL period. Notice is the responsibility for penalties. State Clll by computer. include (1, 2, 4, 5)*.
has been explored. mailed to agencies, the monitoring. 'The only enforce violations Types of mitigation

orgmizations and Illy Corps provides of 401 certifICation. consist of restoration
interested parties. enforcement No state and enhIIlcement, on

agency is involved in site IIld off site, re-
fedenll404 creation Wid
enforcement preservation. Pre-

construction banking
is WIder consideration
(Proposed Tennessee
Wetlands Mitigation
Policy) and mitigation
banking is WIder
serious coosideration
from a proposal by the
Tennessee Dept of
Transportation.
Method is based on
WIIT. EPA and
Tennessee now require
monitoring for 5
years.

Texas No. 'The Corps has 'The Corps determines Public notice is 'The Corps provides 'The Corps issues 'The Corps is the lead No information except Yes. No agreements
primacy. delineatiOfL provided by using a enforcement No state penalties. State can agency for tracking that Texas Parks and between agency and

joint public notice agency is involved in only enforce violations permits. Wildlife Dept. and the Indian tribes for
between the Corps and federal 404 of 401certification General Land Office handling of 401/404
Texas Wakr enforcement and/or a willful act suggest mitigation programs.
CornrnissiOfL 30 day which impacts state plans to the Corps.
joint public notice surface water quality
period. Notice is stWIdlIrds.
mailed to agencies,
orgmizations and any
interested parties.

Utah No information No information No information No information No information No information No information No information

Vermont No information No information No information No information No information No information No information No information



Table 3 404 Permitting Activities
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Public
Jurl.dlctlonlll NotHlc.tlon ....d

S..te 404 Dellne.tlon fqr Pre.Appllc.tlon Monltorlnl .nd D.t.
St.te Pro,r.m Wetl.nd. Inform.tlon Enforcement Pen.ltle. M.n.,ement MItI,.tlon Indl.... L.nd.

Virginia No information No information No information No infonnation No information No information No information No information

Washington No. The Corps has The Corps determines The Corps holds The Corps provides The Corps issues the Tracked by the Corps. Mitigation proposals Yes. 401/404 process
primacy. AsslD1lption delineation monthly meetings ~liance penalties. include (I, 2, 3, 4, 5, on the Indian lands are
has been explored. monitoring and 6,7,8)-. Types of administered by the

enfoo:emenl mitigation consist of Corps and EPA. The
re-aeation of wetlands, Centennial Accord
mitigation banking, provides an avenue for
on-site and off-site pre-- governmental
construction bonding. relations.
Mitigation ratios vary.
Monitoring is required
for 5 years.

West Virginia No. The Carpi has The Corps basicaUy Yes The Corps monitors For state water quality Permit nlD1lber log Mitigation proposals No
primacy. AsslD1lption determines delineation, 404 permit compliance standards violations: system. include (1, 2, 4, 7).
has not been explored. but WVDNR may but is very weak due civil penalty - up 10 Method for mitigation

provide input 10 lack of staff and $10,000 per day. is determined by field
high workload. The criminal penalty - up reviews which
Corps enforces the 404 10 $25,000 per day but establishes type,
permit conditions. rarely used for quality, value and
WVDNR enforces 401/404. function. Mitigation
standards and 401 monitoring is not
conditions. Most required frequen1Iy.
common 404 permit
violations are: illegal
fills and not following
conditions of permit

Wisconsin No. The Corps has The Corps determines For individual permits, The Corps monitors Federal law is The Corps tracks Mitigation procedures Yes. Only one Indian
primacy. AsslD1lption delineation but in public notices are sent once for ~liance. imposed. permits by computer are not accepted or tribe does own
has been explored. some cues the Corps 10 WDNR, EPA, The Corps enforces the program. WDNR considered becaJse permitting. In the

wiD accept WDNR USfWS, WI Attorney permit conditions but tracks Corps' 404 Wisconsin has no process of developing
determination for Gencnfs Office, and state gets involved if indiviWal permit authority 10 do so. agreements between
wetlands. NWllMps public in~est groups. there is a violation of applications. state agency IrId the
are used 10 help Applicants receive state law. Indian tribes for
del ineate wdlands. joint application form handling 401/404

and brochtres on the programs.
404 program.

II II II II II II II 1111 II II II II II II II II II II II II



II

Table 3 404 Permitting Activities
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•••••
Wyoming No. The Corps hIlS

primacy. A bill that
would have provided
mfflCient alUiority for
404 IISsumption died
in legislative
committee in 1991.
As a result, no
application WIIS made
to EPA for
IISsumption. The bill
died bec.lle of the
high costs related to a
state 404 program and
EPA would still
maintain significant
decision-making
authority.

....rt.clle.lonal
Delln••llon for
W.II.nd.

The Corps determines
del ineation.

Public
No.Hle.llon ....d
Pre.Appllc.'lon
Inform.tlon

There is a 30-day
period for public
notices. Notices are
sent to adjacett
landowners, local
goverrments state and
federal agencies lmd
interested parties.
Applicants of large
projects generally
.-range pre-application
meetings. The only
information the
applicant receives is
the application form.

Monltortnl 8ftd
Enforcemen'

The Corps enforces the
permit conditions and
DEQ enforces the
water quality standards.
Turbidity monitoring
is usually recp1ired for
construction.
BiollSsessments may
be required for large
projects.

Pen.ltle.

Up to $10,000 per day
for water quality
violations. See the
Corps for permit
violations.

The Corps tracks their
own activity. DEQ
tracks 404 activities in
the state for their own
uses.

Mltl,.tlon

No information

Indl.... l.nd.

Yes. No agreements
between the agency
and the Indian tribes
for handling 401/404
programs.

footnotes:
MitigatiOll Proposal Requiremenu·
1. A clear statement of the objectives of the mitigation.
2. An IISsessment of the wetlands values and furlCtions that will be lost and that will be replaced.
3. A statement of the location, elevation, hydrology, soils, and vegetation of the new site.
4. A description of what wiD be plmed where and when.
S. A monitoring and maintenance plan.
6. A contingency plan.
7. A schedule of completion.
8. A guarantee of work lIS planned and approved.
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Table 4 Clean Water Act 401 Certification Activities
T 4·1

St.t.401 Actlvltl•• C.rtHlc.tlon Monltorl"tl .nd
St.t. Pro,,.m CertHled 8y 401 401 Relul.tlon. Crlterl. Enforcement Pen.ltle.

Alabama Yes. The Corps does not Any activities which No 'There lire no written ADEM monitors 401 If an activity caused a
issue pennits without or require a Section 404 criteria. Each project is conditions. Monitoring violation of water quality
before certification is pennit or a Section 10 reviewed indiviOOally SId is limited due to lack of standards, then a
gJWIted. (Rivers 8Ild Harbors Act) criteria lire established on personnel 8Ild is generally regulatory action would

permit the basis of beat short-tenn in nature. be taken under the
professional judgement There lire no 401 ADEM Water Program
mf precedent 10 ensure regulations so there lire Regulations.
that the state water no enforcernen
quality standards will not guidelines. The only
be violated. The water enforcement option is 10

quality standard for deny or revoke
turbidity limits the certification.
allowable change 10 50
N11J from background or
upstrellrO values.

Alaska Yes. The Corps doe. not ADEC certifieS all Yes. 401 regulations (18 Compliance with ADEC monitors 401 Civil and criminal
issue 404 permits activities involving 404 AAC 15). Alaska's water quality conditions. USFS uses penalties can be issued.
without or before permits,NPDES standards SId coastal water quality impact
certification is grmted permits, and FERC managerne~program. models in ElS and EA
They do issue Section 10 licenses. reports.
permits without 401
certification. They are
still honoring the State
Coastal Zone Mgt
consistency detenninalion
on both 404 mf Section
10 permits.

Arizona Yes. The Corps does not ADEQ certifies No state rules, ADEQ Wrm <paIity sundards ADEQ's position is that Penalties are enforced by
issue permits without or individual 404 pennits follows 40 CFR PlIrt 121 (AAC RI8-11,lIrticle I, 401 certification the Corps.
before certification is (excluding Indian 2, and 3) and WQCC conditions for 404
gJWIted. reservations), Section policy. permits should be

402 (excluding Indian monitored by the Corps.
reservations), Section 10 401 certification
permits (Colorado conditions are monitored
River), U.S. Coast Guard by the Corps only when
permits for bridges over there is a complaint.
Section 10 waters, and
FERC hydroelectric
power licenses.



Table 4 401 Certification Activities
T4·2

••••• 40t Actlvltl•• C.rtHlc••lon Monl'orlng .nd
•••t. PrOINm C.rtHI.d B, 40t 40t R.lulatlon. Crlt.rla Enforc.m.n. P.naltl••

Arkansas Yes, but not a formal ADPCE certifies Yes. 401 regulations Compliance with water Limited monitoring and Civil penalties can be
policy. The Corps does activities involving 404 (Regulilion No. 2, as <pJa1ity standards for enforcement of 40I issued but are very rare.
not issue 404 permiu permits, lmd other federal Amended Regulilion SIrlace waters conditions, unless a
without or before permiu and licenses such Establishing Wak:f (Regulilion No.2). ~Iaint is received.
certification is granted. a hydroelectric power Quality Slandards for Also, conditions must
MOA between AI( Depl and flood control Slrlace Waters of the not ~air a designated
of Pollution Control and projects. Stale of Mansa). use and ITAut protect an
Ecology and each Corps Other aiteria consist of existing use.
district regarding 401 location of projec\,
certificllion on 404 hydrology (pre and post
penniu. project), type of activity,

pre and post water quality
(nlll'Mrical), and uses (pre
and post).

California Yes. The Corps does not Certifies mostly Section Yes No violations of the The Corps monitors Penalties are enforced by
issue permiu unless the «<», FERC licenses, and wifei' quality stlmdards. permit conditions. the Corps.
stale hu certified or some FAA.
waived 401 certification.

Colorado Yes. The Corps does not Colorado Water Quality Yes No violations of the The Corps monitors 401 No penalties have been
issue permiu without or Control certifies federal wifei' quality stlmdards. conditions for the 404 imposed because of
before certification i. 402 (fedtral facilities) and permits. violation of 401
granted. «<» permits. CWQC certification conditions.

waive certification for
FERC permits. The
Corps Ipplication serves
as the 401 lIpplicllion.

Connecticut Yes. The Corps usually 401 certification is No. Regulations are in No certificllion criteria. DEP monitors 401 No information
does not issue permits waived by the Corps the process of being Projects must not violate certificllion conditions
without or before for all general and developed. wifei' quality stlmdards. for the 404 pmnits.
certification is granted. nationwide 404 DEP occasionally uses

activities. stream-impact models on
large projects such a
dredging, and nmoff
generating projects.

Delaware No information No information No information No information No information No information

Florida Yes. The Corps usually DER certifies all direct Yes. Regulations (17- Assurance must be DER monitors and Penalties vary.

does not issue permits federal activities. 312, F.A.C.) provided that state water enforces 401 conditions

without or before quality standards will not with slate permiL
certification is granted, be violated. As for
but it does occur outstanding waters,

infrequently. ambient water quality
will not be degraded.
The Corps permits do
not always reflect all
certification conditions
requested by the state.
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Table 4 401 Certification Activities
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••••• 401 Actlvltl•• C.rtlflc.'lon Monltorlnt .nd
••••• Prolnlm C.rtlfl.d By 401 401 R.lul.tlon. Crt••rt. Enforc.m.n. P.n.ltI••

Georgia No No information No information No information No information No infonnation

Hawaii Yes HDH certifies 404, 402, Yes. (Section 11-54- Water quality No information No infonnation
Section 9, MPRSA (102 09.1) considerations
and 103), and Federal
Power Act (23 [b».

Idaho Yes. Covers all !UIface DHW certifieS 404, No Criteria for 401 The Corps monitors and Penalties that could be
WalCl' of the Slate. The NPDES, FERC, and certification consist of enforces 401 conditions imposed are fmes,
Corps does not issue some Coast Guard complying with water for the 404 permits. mitigation, and
permits without or before permits. quality standards, certification revocation.
certification is granted. wastewalCl' treatmenl To date no substantial

~emenlSand special penalties have been
resource waters. All imposed.
construction shall be
conducted dtIing low
flow, and all areas
disturbed by construction
shall be stabilized with
physical and/or
vegetation methods to
ensure erosion
protection.

Illinois Yes. The Corps does not Dredge and fill activities Yes. Regulations (35 Must meet all applicable The Corps and lEI'A To date no substantial
issue permits without or constitute the major lIIinois Adm. Code, wiler quality standards have monitored the 40I penalties have been
before certification is portion of 401 actions. Chapter II, Part 395). and other environmental conditions for the 404 imposed.
grmled. FERC licenses are an rules and statutes under permits. Some specific

important but smaller which the IEPA operates. walCl' quality monitoring
portion of 401 actions. and reporting is done by
The nature of the applicant directly to
certification conditions the IEPA.
varies from case to case.

Indiana Yes. The Corps will not The stale (IDEM) does No Must not violate slate The slate and the Corps Primary responsibility of
issue permiu without or not certify projects thal Wiler quality standards. monitor 401 conditions the Corps.
before certification is the Corps requires a 404 for 404 permits as time
grmled. permit IDEM either and resources allow. The

denies or waives 40 I enforcement is primarily
certifications. The 401 the responsibility of the
waivers are with Corps.
conditions (mitiglllion).



Table 4 401 Certification Activities
T4-4

St.te 401 Acllville. CertHlo.llon Monltorlntl .nd
St.te Pro,...... CertHled By 401 401 Re,ul.tlon. Crlterl. Enforoement Pen.llle.

Iowa Yea. The Corps does not Certify 404 penniu. No Must not violate state The Corps nonnally No infonnation
normally issue penniu Wiler quality standards. monitors 401 conditions
without or before No numerical crilefia for for 404 penniu but DNR
ccnification is granted. mitigation. Typical wildlifelfisheries staff
40 I certification is issued conditions of 401 will occasionally monitor
by the water quality certifICation include area 401 conditions.
plllllling section after of mitigation, type of
receiving cornmenU from bank protection or nmofJ
USFWS. control, malefial used for

bank protection, size of
rock, and rebar cut at
face.

Kansas Yea. The Corps does not DHE certifies all 404 Yes. Regulations are See information in file KDHE condueu spot No penalties have been
issue permiu without or permits. within the state's water checks (monitoring). imposed.
before ccnification is quality stands'ds.
gJWIted.

Kentucky Yes. The Corps does not KOOW ccnifies 404 No. Regulations are in Applies applicable water No compliance There have been no
issue permiu without or permiu, FERC licenses, the process of being quality standards to enforcement by the Corps penalties for 401
before ccnification is and some Section 10 developed. wetlands. Includes or state for 401 violations.
gJWIted. activities but the Corps wetland mitigation and conditions for the 404

refuses to recognize 401 stream restoration as 401 permiu.
for Section 10. certifICation condition.

Also requires ahemative
analysis for wetlands and
stream channelization.

Louisiana Yea. The Corps does not DEQ certifies all 404 Yes Must not violate state The Corps enforces the No infonnation
issue permiu without or permits. wiler quality stlmdards. 401 conditions for the
before ccnification is 404 penniu.
gJWIted.

Maine No information No information No information No information No infonnation No infonnation

II II II II II II II II II II II II II II II II II II II II II
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II II • •
T 4-5

•••••
Maryland

••••• 401
Program

Yes. Individual 404
pennits are not issued
until 40 I certification is
granted. The Corps
determines if nationwide
pennits are acceptable
provided the applicant
obtained a 40 I
certification.

Acllvltl••
C.rt"l.d ., 401

MOE certifies all 404
pennits including those
authorized~
nationwide (7, 12, 13,
14, 17, 21, and 26);
dredging projects to
maintain navigation
channels in the
Chesapeake Bay region;
all FERC licenses and all
Coast Guard bridge
projects in the
Chesapeake Bay region.

401 R.gul••lon.

Yes. (COMAR
26.08.02. lOA et seq.).

C.rt"lc.'lon
CrI••rI.

Application content
requirements (COMAR
26.08.02 lOB). Projects
are reviewed for impacts
to water quality.
Standards (COMAR
26.08.02.01 through
26.08.02.08) thal apply
attidegradation policy
have provisions for
general certifications i.e.
BMPs for certain
activities. Public
participation required
(COMAR 26.08.02.10).
Wetland mitigation
sequencing and
alternatives analysis
required as a condition of
401 certification (lUfi
Section 401 Water
OuaIity CertifjcatiOl!
Miti&ation Assessment
Guidelines). Water
quality standards apply to
wetlands since wetlands
are included in the
defmitiOl! of "waters of
the slate."

Monl'orlntl .nd
Enforc.m.n.

MOE can enforce as can
the Corps, but not done
on a routine basis. MOE
issues "water quality
determination" for 401
wetland compliance
action.

P.n.ltI••

Penalties include stop­
work orders, restoration
orders, fmes in
accordance with the
provisions of the
Environment Article,
suspension, revocation,
or denial of 401 water
quality certification.



Table 4 401 Certification Activities
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St.t.40t Actlvltl•• C.rtHlc.t1on Monltorl", .nd
St.te ProlNm CertHled ., 40t 40t Relul.llon. Crlterl. Enforcement Pen.llle.

Massachusetts Yes. The Corps does not Certify 404 permits, Yes. Certification roles Wetlands destruction is The COil'S has the Have imposed a few
issue pennits wilhout or FERC licenses, NPDES for !kedge and fiU (314 considered a signifieatt responsibility to enforce administrative penalties.
before certification is pennits, and Coast Guard CMR 9.(0) - these rules degradation for aquatic 40 I conditions. State No significant
gnnted pennits (bridges). A contain an application for and wildlife designated has no 40I certification degradation is allowed for

project is subject to dredging only. A second use, Imd therefore enforcement staff. walcrquality
DWPC 401 certification application for wetlands violates antidegradation certifteation. If
review for ~edge or ftll filling is in use, but does policy. Criteria irtclude alternatives are available
activities. Wetlands for not contain formal rules. maintenance and to avoid the impact, state
4OIcertifICBtion attAinment of applicable issues an "intent - to -
purposes uses federal water quality standm'ds deny" letter asking for
delineation; 100' buffer including maintenance of changes in the projects.
zone not subject to 40 I designated uses, If project not changed, it
certification. Also minimization of damage is denied.
review to condition the to envirorment and
certiflCBtion to provide compliance with other
suitable stormwater applicable state laws.
runoff managemenl 1lJe Typical conditions for
attempt is to prevent 40 I certification are
StormWlUr erosion control, work
impoundments in dttring low flow period,
wetlands. replication of lost

wetland, avoidance of
sensitive fish
breeding/migrating
periods (<kedging
projects), and use or
nonuse of a specific
construction method.
Replacernett of wetlands
(mitigation) must meet
performlmce standm'ds of
wetland protection
regulations [310 CMR
10.55(4Xb)].

Michigan Yes MDNR certifies 404 No Must not violate water No information No infonnation
pennits, Section 10, and quality stlmdards.
FERC licenses.

Minnesota Yes. The Corps does not MPC certifies 404 Yes. MN Rule 7050. Must not violate state The COil's is responsible No infonnation

issue pennits without or permits, FERC licenses, WlUr quality standm'ds for monitoring and

before certification is and Coast Guard pennits and the Clean Water Act enforcing 40 I conditions

gnnted Must comply with for the 404 pennil
antidegradation if
applicable.

II III III II II III II II II III II II II III II II II II II III III
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Table 4 401 Certification Activities
T4·7

St.t.40t Aotlvltl•• C.rtlflo.tlon Monltorlntl .nd
St••• Prolrllm C.rtHI.d By 40t 40t R.,ul.tlon. Crlt.rI. Enforcem.nt P.n.ltl••

Mississippi Yes. 1be Corps does not No information No infonnation . No information The Corps has the Penalties are imposed by
issue permilJ without or responsibility for the Corps. MDEQ will
before certification is monitoring and withdraw certification if
gnnted. enforcement, bul not in compliance.

monitoring is minimal
by the Corps. MDEQ
will advise the Corps of
noncompliance.

Missouri Yes. 1be Corps does not MDNR certifies 404 Yes. (10 CSR 20- Must not violate state MDNR monitors and Penalties that can be
usually issue permit permits and on occasion 6.060). Wiler quality standards as enforces 401 conditions imposed range frem rmes
without or before NPDES permilJ. specified in the Wa!.ef for the 404 permits. to mitigation.
certification is granted. quality regulation 10

CSR 20-7.031. Water
quality standards for
certification consist of
toxic pollutant criteria,
n.-rative "free frem"
relating to animal and
aquatic life.

Montana Yes. 1be Corpl does not DHES certifies all No. Rules are in the Must not violate Oong- WQBIDHES monitors Civil penalties can be
issue permit without or individual 404 permits process of being term compliance) state and enforces 401 imposed for violation of

before certification is and lome other activities developed (anticipated Walei' quality sundards. conditions for 404 the stale waler quality

gnnted. nquiring federal permit completion is 1991). Typical conditions for permits. slJlndards. Maximum
or licenses. 40 I certification are fines up to $10,000 per

erosion control, use of day.
alternative materials, and
requiring additional
monitoring.



Table 4 401 Certification Activities
T4·8

at.te 401 Actlvltle. CertHlc.tlon Monitoring .nd
at.te Pro'n1m CertHled ., 401 401 Re,ul.tlon. Crlterl. Enforcement Pen.ltle.

Nebraska Yes. The Corps has NDEC certifies primlrily Yes. Title 120- Yes. Title 117- The Corps is responsible The Corps is responsible
ability to assume waiven 404 permits, plus FERC Procedures Pursuant to Nebraska Surface WIJJI% for monitoring and for enforcing penalties.
after a period of inaction licenses, Coast Guard Section 40 1 of the Oean Quality Standards. WIJJI% enforcemenL
(minimum of 60 days) by permits and USDA WIJJI% Art. quality standards for
the state. permits. certification are narnlive

biological criteria,
aesthetics and public
health criteria and
art.idegradalion clause.
Attidegradation is used
as the fmal check for
certification - beneficial
uses shall be maintained.
Typical conditions for
401 are erosion control,
replacemett of destroyed
aquatic habitat, wetlands
mitigation, and design
specifications or specific
types of projects such as
waterways, dugouts pivot
crossings.

Nevada Yes. The Corps has NDEP certifies 404 No Must not violate state The Corps has the Penalties vary.

ability to assume waiven permits. WlUr quality standards. responsibility of
after a period of no monitoring and enforcing
response (within 30 days of 401 conditions for the
after the public cormnent 404 permits.
due date) by the state.

New Hampshire Yes. The Corps does not NIIDES certifies No Must not violate state The Corps has the State agricuhural office

issue permit without or primarily 404 permits. Willer qual ity standards. responsibility of is responsible for

before certification is and FERC licenses. All underlying state monitoring and enforcing enforcing penalties.

granted. permits must be of 401 conditions for the
obtained. 404 permits.

New Jersey No information No information No information No information No information No information

New Mexico Yes. The Corps does not EID certifies 404 and 402 No Applicable water quality The Corps has the No information

issue permit without or permits. standards are used for responsibility of
before certification is certification. There are monitoring and enforcing

granted. no typical conditions for of 40 I conditions for the
401 cenification. just on 404 permits.
a case by case basis.

II II II II II II II II II III II II II II II II II II II II
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Table 4 401 Certification Activities

T4·9
.t.te 401 Aotlvltle. CertHlc.tlon Monitoring .nd

••••• ProlFllm CertHled By 401 401 Relul.tlon. Crlterl. Enforcemen' Pen.llle.

New York Yes. The Corps does not NYDEC certifies all Yes (Part 608). Must not violate state DEC and/or federal No infonnation
issue pennits without or activities that require wlller quality standards, agencies monitor and
before certification is federal permit or licenses. plus judgemenl Typical enforce 401 conditions
granted. conditions for 401 for the 404 permits.

certification are general
best management
practices.

Norlh Carolina Yes. The Corps does not DEHNR certifies 404 and Yes. Procedural rules Must not violate state The Corps has the No penalties have been
issue pennits without or NPDES pennits. only. quality standards and responsibility for imposed according to the
before certification is meet 404 (bXl) criteria monitoring and slrVey respondent.
granted. guidelines. Water quality mforcemenl

standards for certification
are turbidity, dissolved
oxygen, heavy metals
(occasionally), and
chloroform. Typical
condition for 401 is
turbidity for projects
involving dredging and
filling.

North Dakota Yes. The Corps does DEH certifies all 404 No Must not violate state The Corps has the Penalties that can be
assume waivers for some pennits. wlller quality standards. responsibility for imposed are revocation of
nationwide permits. monitoring and pennit, restoration,

mforcemenl and/or fines.

Ohio Yes. The Corps does OEPA certifies 404 and Yes Must not violate state The Corps has the Criminal and civil
occasionally asSIme FERC pennits. water quality standards. responsibility of penalties can be imposed.
waivers for permits. Anlidegradation policy - monitoring and Maximum civil penalty

existing instream water mforcemenl is $25,000 per day per
uses must be maintained violation. Maximum
to protect existing criminal penalty is
designated uses. WIter $100,000 per day per
quality Clmlot exceed violation, plus 6 years in
levels to support jail.
propagation of fish and
shellfish, wildlife, and
recreation.

Oklahoma Yes. The Corps does not WRB certifies all dredge Yes Must not violate state The Corps and the state Penalties that can be

issue pennits without or and fill activities except wlller quality standm'ds monitors and enforces imposed are revocation of

before certification is those above the ...d antidegradation 401 conditions for the pennit, and removal of

granted. hcadwlllers (nationwide policy. Typical 404 permits. materials or structures.
pennits). conditions for 401 are

prevention of turbidity,
avoidance or
minimization of habitat
alteration, and
replacement mitigation.



Table 4 401 Certification Activities
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••••• 401 Ao.lvl"•• C.raNlo.'lon Monl'orlntl .nd
••••• Pro,,.... CertNI.d ., 401 401 R.,ul.'lon. CrI••rI. Enforc.m.n. P.n.I.I••

Oregon Yes. The Corps does Certifies all federal Yes No information State enforces stale laws. No infonnation
issue permits without or pennits or licenses.
before certification is
granted. The staffmg for
401 (0.5 FrE) is
~ for the job.

Pennsylvania Yes All activities require 401 Yes, standards are in Must not violate water The Corps and state Stale program of !he
certification from the <lIaptcr 16 (toxics) and lpJaIity stan<Wds. monitor and enforce 401 Clean Sttearns Law
stale. 93. conditions in Section assesses strict penalties,

404. §602, 605 (civil) up to
$10,000 per day per
offense and up to 90 days
imprisonmenL Criminal
charges up to $25,000
per day per offense and
up to 2 years
imprisonmenL

Rhode Island Yes. The CorpJ assumes State certifies NPDES, Yes Must not violate water The slate monitors Civil and criminal
waivers for some coastal and freshwater lpIaIity stands'ds IIId conditional approvals. penalties up to $25,000
nationwide permits. wetlands, FERC must comply willi per day.
Others recpDre licenses, and 404. antidegradation policy.
certification prior to
approval.

South Carolina Yes. The Corps does not SCDHEC certifies 404 Yes. Slate Regulation - Must not violate stale No formal monitoring No penalties by the state.
issue permits without or permits, Section 10 if 61-101. wlUr quality stIIIdards. IIId enforcertlett
before certification is results in discharge, See regulations 61-101, procedures by the state.
grmted. FERC licenses and Coast section D, E, and F. The Slate belief is that

Guard bridge permits. Typical conditions for once 401 certification
401 are reserved right to process becomes part of
~se additional the federal permit it must
conditions, use be enforced by the federal
appropriate BMPs to permitting agency.
minimize erosion and
sedimentation, provide
appropriate stormWater
handling and treatment
for upland, and provide
mitigation for
WIlIvoidable wetlands
losses.

South Dakota No information No information No information No information No information No information

III II III III II II III II II II III II II II II II II II III II
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••••• 401 Ac.lv"'•• C.rtHlc••lon Monl'orl... .nd
Stat. Pro,ram C.rtHI.d By 401 401 R.,ulatlon. Crlt.rla Enforo.m.n. P.naltl••

Tennessee Yes. The Corps can OOC certifies 404 Yes Must not violate stale OOC monitors and Penalties that can be
assume waivers for 401 if pennits, 2hA from the wiler qual ity standards. enforces 401 conditions imposed are revocation of
the state does not issue TVA, and the FERC Typical conditions for for the 404 penniL pennit and/or civil
certification notice within licenses. 401 are best managernmt penalties.
60 day. of the public practices, erosion
notice. The Corps can control, and provision of
issue emergency pennits mitigation.
without 401 certification.

Texas Yes. The Corps does not TWC certifieS 404 Yes. Title 31 - Texas Must not violate stale The Corps is primarily Penalties (up to $10,000
issue pennits without or permits, NPDES permits Administrldive Code, w.er qual ity standards. responsible for per day) can be imposed.
before certification is and Coast Guard permits. Otapc.er 279. General water quality monitoring and
BJlllted. criteria apply statewide to enforcement with limited

all olher waters and monitoring by the state
include the agency's on a cue-by-cue basis.
antidegradation policy.

Utah No information No information No information No information No information No infonnation

Vermont No information No information No information No information No information No infonnation

Virginia No information No information No information No information No information No intonnation

Washington Yes. The Corps doe. not DOE certifieS 404 Yes. Public notice only Must not violate aquatic The Corps has primary No infonnation
issue pennits without or permits, FERC licenses, (l73-22S WAC). protection laws and rules. responsibility of 401
before certification i. NPDES permits, and (See 173-20t WAC) conditions for the 404
BJlllted. FAA approval•. pennits, WDOE and

Fisheries also monitor
IIId enforce 40I
conditions.

West Virginia Yes Certifies 404 pennits and Yes No information WVDNR enforces No infonnation
FERC license•. sundards and 401

conditions on a limited
basis.

Wisconsin Yes. The Corps does not Certifies 404 permits, Yes. Administrative code For wetlands, criteria per The Corps monitors and The state can impose
issue pennits without or FERC, and new (NR299). NR t03. For other enforces 40t conditions state penalties if separate
before certification is conSllUClion by federal walen, existing water for 404 pennits. state authority exists.

BJlllted. agency. typically the quality standards. Have
Corps. used D.O. mixing zoning

model to deny wiler
quality certifICAl.im for
ckedged lIlIIerial disposal
site.
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St.te

Wyoming

St.te 401
Prolrllm

Yes. The Corps does not
issue penniu without or
before certification is
gnnted.

Aotlvltle.
CertUled ., 401

DEQ eenifleS 404
permits IrK! FERC
licenses.

401 Relul.tlon.

No

CertUlc.tlon
Crlterl.

No certification criteria.
Professional judgemm
is used to detennine if
proposed project will
violate the state water
<pJ&lity standards.
Anl.idegradation is
generally applied to the
discharge of pollutanu to
an existing wetllrK!s or
waterbody. For streams
and rivers it is used to
prevett signiflC&lll
degradation of tile
beneficial uses of the
wiler.

Monitor'", .nd
Enforoement

The Corps has the
responsibility of
monitoring IrK!
enforcement

Pen.ltle.

No penalties have been
imposed, according 10 the
s~ey responder4.

III III III III III II III III II III III III III II III III II II II II II
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Table 5 Measurement of Implementation of 404, 401, and State Wetland Program by Staff Numbers and
Budget

T 5·1
Number W.tland W.tland.

••••• V.ar of 40h Number of 404 P.rml•• 401 ...ftlng •••ftlng 401 Funding Funding ....tlng Goal.
Permit Pennit Conditional Pennits
Applied Issued Permits Dmied

Alabama 1990 Clerical 2 No information No responsel

1989 Admin. 2 No response2

1988 FJeld 2 No response3
1987 Yes4
1986

Alaska 1990 490 SOO 490 .10 Clerical 1 Clerical 1 1991 • $400,000 No information Nol
1989 350 350 includes Admin. 0 Admin. 0 N02
1988 pennits FJeld 3 FJeld 3 Yes3

1987 that Yes4
1986 wae

issued

Arizona 1990 29 29 Clerical 0.1 N/A 1991 $44,000 N/A No responsel

1989 62 62 Admin. 0.3 (1echnical staff only) No response2

FJeld 0.1 No. The Corps use
Tech. 0.8 ofOHWis

inadequate 10 protect
for chemical,
physical, and
biological integrily3
No. Need better
water quality
stmdar"ds and more
stafI"I

Arkansas 1990 243 Clerical 0 No information Nol

1989 102 . Admin. 1 N02
1988 88 FJeld 0 N03
1987 7S No4

1986 107

California 1990 Avg.50 No staff specifically No staff specifically None specifically None specifically No specific goals
through for 401 certification. for wellands. budgeled. budgeted. An EPA have been articulated

1986 Estimate 1.6 used for granl for $128,000 for 401 or wetlands
certification by for development of activities.
SWRCBand wetland standards
RWQCB. will be budgeted in

fiscal year 1991-
1992.



T.ble 5 Implement.tlon
T5·2

Numbe, Wotl.nd Wotl.nd•
at.to Y••, • f 4018 Numbe, .f 404 Permit. 40t a..ttlnt at.ftln, 40t Fundln, Fundln, Mooting Go.l.

Pennit Pennit Conditional Pennill
Applied laued Pennill Denied

Colorado 1990 75 80 75 75 5 Qerical 0 1991 • $80,000 Not applicable l

through Admin. 1 1990 • $80,000 Not applicable2

1986 Field 1 1989 • $80,000 Yes)
1988 • $80,000 Yes"
1987 • $80,000
1986 • $80,000

Connecticut 1990 30 Qerical .2S Qerical 2 1991 $25,000 1991 $500,000 Yes t

1989 20 Admin. .SO Admin. 3 1986 $0 1986 $200,000 No response2

1988 IS Field .SO Field 12 No response3
1987 9 No"
1986 6

Delaware No info. No info. No info. No information No information No information

Florida 1990 Ava· Ava· Ava· N/A Ava· Qerical 24 No information No response1

through 4000 6000 2000 200 Admin. 6 No response2

1986 Field 108 No response3
No response4

Georgia No info. No info. No info. No information No information No information

Hawaii No info. No info. No info. No information 90-91 $4,230,444 No response1

89-90 $4,192,000 No response2

88-89 $4,211,598 No response)
No response4

Idaho 1990 122 38~ 285 9 Qerical 0 No information No information Yes t

1989 61 36()5 Admin. 0 Yes2

1988 83 Field 1 N03
1987 116 No"

Illinois 1990 Qerical 1 No information No information No response t

1989 412 909 Admin. 1 No response2

1988 286 939 FJeld 2 No response3
1987 247 722 Yes"
1986 179 734

III 11II II II II II III II II II II II II III II II III III II III III
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Table 5 Implementation

T5-3
Number We.l.nd We.l.nd.

S'.'e Ye.r of 401. Number of 404 Perml•• 401 S""ln, S••ftln, 401 Funclln, Fundln, .eetlng 00.1.
Pennil Permil Conditional PennilS
Applied Il1Ucd PennilS Denied

Indiana 1990 147 Clerical I No information No information No response'
1989 99 Admin. 2 No response2

1988 51 FJeld 3 No response3
1987 32 Yes"
1986 47

Iowa 1990 ..200 ..1500 ..500 .100 ..10 Clerical 0 No information No information No'
1989 ..200 ..1500 ..500 ..100 ..10 Admin. .5 N02
1988 ..200 ..1500 ..500 .. 100 ..10 Field .1 NQl
1987 ..200 ..1500 ..500 ..100 ..10 No4

1986 ..200 ..1500 ..500 ..100 ..10

Kansas No info. Clerical .25 No information No information No response'
Admin. .25 No response2

Field .25 Yes)
Yes"

Kentucky 1990 Avg. Avg. Avg. Avg. 0 Clerical .25 1991 $70,000 No information No'
through 2m 140 140 100 Admin. .50 1990 $35,000 N02
1986 Field 1.25 1989 $35,000 NQl

1988 $35,000 No4

1987 $35,000

Louisiana 1990 1400 Clerical I No information No information No response'
Admin. 0 No response2

Field 2 No response)
No response4

Maine No info. Total 9 No information No information

Maryland 1990 774 1330 1144 1144 41 Clerical 1 Tidal Wetlands 401 Program Tidal Wetlands Yes'
1989 979 1545 1125 1125 6 Admin. 1 Clerical 2 1991 $180,000 1991 $611,883 No response2

1988 793 1010 1010 Field 4 Admin. 1 1990 $175,000 1990 $468,002 No response)

1987 568 1148 1148 FJeld 6 1989 $160,000 1989 $446,635 Yes"
1986 262 1203 1203 1988 $150,000 1988 $575,930

Nootidal Wetlands 1987 $90,000 1987 $709,265
Clerical 4 1986 $60,000 1986 $483,426
Admin. 1
Field 25 Nootidal Wetlands

1991 $1,580,238



Table 5 Implementation
T5-4

Number Wetl.nel Wetl.nel.
St.t. V••r of 401. Number of 404 Permit. 401 S..ftln, St.ftln, 401 Funclln, Fundln, Meeting Go.l.

Pennit Permit Conditional Penniu
Applied Issued· Penniu Denied

Massachusetts 1990 -500 Derical No information No information No response!
1989 -500 Admin. No response2

1988 -450 FJeld No response3

1987 -331 Yes4
1986 -182

Michigan 1990 No info. N/A. No info. 353 No info. Clerical 1989 $2,800,000 Yes!
1989 3,074 Admin. 237 N02
1988 3,100 Field 33 Yes3

1987 2,818 Yes4
1986 2,985

Minnesota 1990 125 Derical prr No information No information No response!
Admin. I No response2

Field 0 No response3

Yes4

Mississippi 1990 110 167 75 2 Derical 0 1991 -$57,000 No information No response!
1989 64 129 22 1 Admin. 1 1990 -$57,000 No response2

1988 59 111 21 3 FJeld 2 1989 -$50,000 No response3

1987 61 131 11 3 1988 -S4O,OOO No4

1986 45 115 31 5 1987 -$30,000
1986 -$30,000

Missouri 1990 228 Derical .25 1991 <$20,000 No information Yes!
1989 -225 Admin. .15 1990 <$20,000 Yes2

1988 -225 Field .05 1989 $20,000 Yes3

1987 -220 1988 $50,000 Yes4
1986 -200

Montana 1990 60 275 275 10 5 Derical .2 Clerical 0 1991 $7,000 1991 -$100,000 No!
1989 55 250 250 5 5 Admin. .4 Admin. .2 1990 $6,000 1990 -$100,000 N02
1988 50 225 225 5 5 FJeld .1 Field .1 1989 $6,000 1989 0:$20,000 N03
1987 Yes4
1986

Nebraska 1990 145 -590 Derical .10 Not readily available No information No response!
1989 184 565 Admin. .30 since money is ftmded No response2

1988 182 571 FJeld I tlrough general water No response3

1987 117 317 division funds and No4

1986 106 200 consolidated grants.

II III III II II II II II II II II II II III II II III II II II III
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Table 5 Implementatlon
T5·5

Number W.II.nel W.II.nel.s,.,. V••r of 40h Number of 404 Permit. 40t S,.Hln, S,.ftln, 40t Fundln, Funelln, M••II", Go.l.
Pennil Pennil Conditional PennilJ
Applied Issued PennilJ Denied

Nevada 1990 10 15 10 3 Derical 0 No information No information No!
Admin. .75 N02
FJeld .25 Yes3

Yes"

New Hampshire No info. No info. Wcthnls Bweau 1991 $500,0008 Yes!

Clerical 6 1990 $500,000 No response2

Admin. I No response3

Field 8 No response4

plus 5 seasonal
II Board members

New Jersey No info. No info. No information No information

New Mexico 1990 Avg.2O Derical 0 No information No information No response!
through Admin. 0 No response2

1986 FJeld I Yes/N03
Yes/No4

New York 1990 ±1700 ±24009 No info. No information No information Yes t

through ±I000to No response2

1986 No response3
Yes"

North Carolina 1990 120 Derical .SO No specifIC budget for No information Yes! - coastal
1989 118 Admin. I 401 wetlands on1r
1988 110 FJeld 4 No response
1987 N03
1986 No4

North Dakota 1990 65 70 15 Derical 0 1991 $10,000 No information No responset

1989 60 65 10 Admin. 1 1990 $10,000 No response2

1988 60 65 10 Field 0 1989 $10,000 No response3

1987 45 50 10 1988 -- No4

1986 45 50 5 1987 --
1986 --

Ohio 1990 200 Derical 0 1991 2 work years No information No response!

1989 200 Admin. 0 1990 2 work years Yes2

Field 2 1998 I work year No response3
1988 I work year Yes"
1987 I work year
1986 I work year



Table 5 Implementation
T 5-8

Number W.tland W.tland.

••••• V••r of 401. Number of 404 Perml•• 401 .'afflnw .'afflnw 401 Fundlnw Fundlnw M•••lnt Ooal.
Pennit Pennit Conditional Pennitl
Applied Issued Pennitl Dmied

Oklahoma 1990 52 53 52 38 1 Gerical 1 Information not No information Yes!
1989 47 48 47 31 1 Admin. 1 available Yes2

1988 40 41 40 28 1 Field 2 Yes3

1987 36 39 36 29 3 Yes4
1986 35 37 35 25 2

Oregon No info. Clerical 0 Clerical 2.5 No information No information Yes!
Admin. 0 Admin. 1 N02
Field .5 Field 9 No response3

N04

Pennsylvania No info. No info. Gerical 2 No information No information Yes!
Admin. 2 Yes2

Field 4 No Response3
Review 5 Yes4

Rhode Island No info. Gerical .10 freshwa!q Wetlands Information not Information not moderate success
Admin. .10 Clerical 5 available available
Field .10 Admin. 3

Field 15

South Carolina If of 401's for 404 If of 401'5 for Sect. 10 Gerical .33 Information not No information Not applicable!

1990 164 111 53 Admin. 0 available Not applicable2

1989 130 85 45 Field 3 Yes3

1988 180 121 59 Yes4
1987
1986

South Dakota No info. No info. No information No information

Tennessee 1990 75-100 150-200 75-100 75-100 1(}'20 Gerical I Clerical 1 1991 S450,Oooll No information No!

1989 75-100 150-200 75-100 75-100 1(}'20 Admin. 2 Admin. 1 1990 S430,Oooll N02
1988 75-100 150-200 75-100 75-100 1(}.20 Field 9 Field 9 Yes3

1987 75-100 150-200 75-100 75-100 1(}.20 Yes4
1986 75-100 150-200 75-100 75-100 1(}.20

Texas 1990 157 10 7 Clerical 1 Clerical 1 No information No information Yes!

1989 155 8 3 Admin. 2 Admin. 2 No response2

1988 239 7 1 Field 6 Field 6 No response3

1987 279 7 1 Yes4
1986 256 5 0

II II II II II II II ,II II II II 11I11 II II· II II II II II II
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Table 5 Implementation
T 5·7

Number W••I.nd W.t1.nd•
••••• V••r of 401. Number of 404 Perml•• 401 .'.ffln, .'.ffln, 401 Fundln, Fundln, ....tlng 00.1.

Pennit Pennit Conditional Pennill
Applied I_ed Pennill Denied

Utah No info. No info. No information No information No infonnation

Vermont No info. No info. No information No infonnation No infonnation

Virginia No info. No info. No information No information No infonnation

Washington No info. Oerical 0 Oerical 0 No information No information No response!
Admin. I Admin. I No response2

Field 2 Field 3 No response3

No response"

West Virginia 1990 166 170 Oerical 2 1991 S170,ooO Yes!
1989 IS9 170 Admin. I 1990 S170,ooO Yes2

1988 167 170 Field S+ 1989 S170,Ooo Yes3

1987 170 170 All 8 have other Yes"
1986 170 170 responsibilities

(wetlands,404 ,and
FERC).

Wisconsin GmeraI Nationwide IndiviclJal After No info. Clerical 113 1990 S1,624,8oo No response!

lm1il fmDil fmni1 fmDil Admin. 9 13 No response2

1990 No info. Field 21!3 No response3

1989 378 1982 234 34 No response4

1988 322 1989 2S9 34
1987 39S 176S 233 32



Table 5

State

Implementation

Number
Vear of 401. Number of 404 PennIt.

Pennil Permit Condition.1 Penniu
Applied llIUed Penniu Denied

401 Staffln,
Wetland
Staffln, 401 Fundln,

Wetland.
Fundln,

TS-8

Meetlnt Goal.

Wyoming 1990
1989
1988
1981
1986

4011

2511
Gerical 0
Admin. .5
FIeld 0

No information No information No response1

No response2

No response3
No response4

Foo!notes - Meeting GQals
IAre state wetland and riparian programs meeting the stated goal?
2Are stile non-regulatory programs meeting the stated goal?
3Is the fedcral404 permitting program meeting the stated goal?
4Is the stile 401 certification program meeting the stated goal?

General FOO!DO!eS
SEstimates for stream channel alteration permiL
640I certification includes nationwide permits.
7Michigan's Stale Wetland/404 staff consist of 23 clerical and administrative persormel.
8DES Wetlands Bmeau and New Hart..,shire Wetlands Bomis only.
9404 permits.
IOStreambed alteration permits.
IIFIgure includes wetlands budgeL
12NlDI1bcn reflect only individual permits and rqJresett approximately 30% of the total. The remainder are nationwide and general permits.
I3Staffmg for state program includes 401 and 404 personnel.

III II II II II II II II II II II II II II 1111 II II 1111 II
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Table 6 Compilation of Non-Regulatory Programs

T 8-1
Technlc.1

R.colnltlon A••I.t.nc. Yolunt.ry
St.t. Ex.cutlv. Ord.... T.x Inc.ntlv•• E•••m.nt. Pro,r_. Sub.ldl•• Acgulaltlon & Educ.tlon BMP.

Alabama No No No No No No No No infonnation

Alaska No. Chief of WalD Yes, local comnnmities Yes No Yes Yes. State Water Fowl Yes Yes. Coastal mgt.
Quality Mgt. proposed offer property tax Conservation SlAmp program.
state wetland policy incentives. Program and SCORPS.
(3/1190). State Wetlands
T asle Force in 1990
reconrnended actions on
Nllional Wetlands
Policy. State Wetlands
Policy UIIda-
development.

Arizona Yes. Exec\live Order No Yes. Has Yes. Has the No Yes. AGFD has Yes. Yes. Arizona Water
89-16, Streams & legislation following nongllDle checleoff on tax Environmental Quality Control
Riparian Resources and allowing the programs: AZ form. AZ State Paries Education Act Council Policy for
Executive Order 91~, state to accept Riven (ASP) has state paries that establishes an construction and
Protection of Riparian vohmtary Assessment were acquired to protect interagency related activities in
Areas. easernem for the Program by AZ riparian areas. State commineeon watercourses April

purpose of State Parks (will Heritage F1...d, passed by envirornnental 1977. Implemc;nted
protecting land develop an citizens initiative in education (ARS 49- in 401 certification
forowloor evaluation of AZ 1990, provides money 161). Committee and other project
recreation; fish, rivers and from lottery fimds to facilitates and review programs.
wildlife or establish a AGFD and ASP to promotes
ecosySlDn needs <bIabase); AZ acquire and protect natural envirornnental
or for other Natural Areas areas and protect habitat, education in the
conservation inventory by AZ and for environmental state. Also Heritage
purposes. AZ Stale Paries; Verde education. Fund provides
Game & Fish River Corridor envirornnental
AGFDhasan Study by AZ education.
easement State Paries
program. (facilitate a

.community led
plan for the Verde
River); AGFD's
Heritage Program
has a dabbase of
sensitive species
and their habitat,
many of which
involve riparian
areas.

Arkansas No Yes Yes No Yes No. Slate has considered No No infonnation
land ptrchases,
conservation easements,
tax incentives on a case
by case basis.



Table 6 Non-Regulatory Programs
T 6-2

Technical
R.cognltlon A••I.tanc. Voluntary

Stat. E.ecutlY. Ord.,. Ta. Inc.ntlY•• Ea••m.nt. Program. Sub.ldl•• Acqul.ltlon & Education BMP.

California No No No Yes. SWRCB No No information No infonnation No information
has a water
quality
assessment
dIlabase which
includes some
wetllllds. CDFG
has I nallJral
diversity dIlabase
of sensitive
species IIld their
habitats,
including wetlllld-
related species.

Colorado No No No Yes. State No No No No. There are no
outstanding BMPs for wetlands
waters programs. protection in the

state.

Connecticut No Yes No Yes. State river Yes No Yes No information
management
program. Will
assess rivers IIld
their management
needs. Idmify
highly significlllt
river corridors.

Delaware No infonnation No infonnation No information No information No information No information No information No information

Florida No No No Yes. State No Yes. No No information
outstanding CARL - Conservation &
waters program. Recreational Lands

Program.
SOR - Save Our Rivers
Program (Water Mgt
District).
SWIM - Surface Water
Improvement Districts
MlIlagement Program.

Georgia No No Yes. No Yes Yes. Purchase of lands No Yes. Voluntary
Conservation with funds from hooting BMPs for
easements lmd and fishing licenses. agriculwral and
setbaclcs and forestry practices.
vegetative buffer
zone
requiremms on
some streams.

II II II II II 1111I III II II II II II II II II II II II





Table 6 Non-Regulatory Programs
T 6-4

Technical
Recognition A••I.tance Voluntary

State E.ecutlve Order. Ta. Incentive. Ea.ement. Program. Sub.ldle. Acqul.Ulon & Education BMP.

Maine No No No No No No No No infonnation

Maryland No. MD has "no net No Yes No Yes. Nontidal Wetland Yes Yes MDA works with
loss of wetlands" policy Compensation farmers and soil
through O!esapeake Bay Flmd may be used to conservation
agreement "No net loss create. restore (X' enhance districts to
of wetlands" is also part wetlands. FlDlds come implement BMPs.
of statute (Nontidal from fees in lieu of
Wetland protection Act). mitigation (COMAR

08.05.04).

Massachusetts No. No No No No No Yes No infonnation

Michigan No No Yes No No Yes Yes No infonnation

Minnesota Yes No Yes Yes Yes Yes Yes No infonnation

Mississippi No No No No No No No No infonnation

Missouri No No Yes No Yes Yes Yes No infonnation

Montana No No No No Yes Yes Yes BMPs through
non-point source
pollution conlrol
program.

Nebraska No Yes One of the No Yes Yes. The USFWS, Yes BMPs through
26 natural Ducks Unlimited and non-point source
resource districts Neb. Game and Parks program. State
(quasi-state have initiated a plan for encourages BMPs
agency) has land acquisition called through education
initiated a Rainwater Basin Joint and project
conservation Venture. Plan is in the incentives.
easement on a planning stage. Other
watershed basis. environmental groups
This district is (private and public) will
looking at the probably become
surface and involved.
groundwater
quality.

Nevada No No No No No No No Yes. When BMPs
are used as
guidelines.

New Hampshire No Yes. In the fonn of Yes No Yes. Only tax Yes Yes 1bere are forestry
reduced property tax for incentives. BMPs on erosion
aa-eages (ten acres or control but it is
more) left in current use, referenced in the
such as fann, timber, and wetlands rules.
wetlands.

III II II II II II '·111 II II' II II II II II II II II II II II
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Table 8 Non-Regulatory Programs
T6-5

Technlc.1
Recognition A••I.t.nc. Yolunt.ry

St.t. E.ecutlYe Orde,. T.. IncentIY•• E•••m.nt. Progr.m. Sub.ldl•• Acqul.ltlon & Educ.t1on BMP.

New Jersey No infonnation No information No information No information No information No information No information No information

New Mexico No No No No No No No No information

New York Yes Yes No No Yes No No No information

North Carolina No Yes No No Yes No No No information

North Dakota No No No No No No Yes Voluntary BMPs
for Section 319
non-point
pollution program.

Ohio Yes No Yes. Through No No Yes Yes No information
Slale scenic river
program.

Oklahoma No No No No Yes No Yes No information

Oregon No Yes. Oregon Dept. of Yes No Yes No Yes No
Fish and Wildlife
administers a ripGian tax
incentive program.

Pennsylvania No Yes Yes No Yes No Yes DER encourages
the industry
(agriculture
forestry, etc.) to
establish voluntary
BMP's.

Rhode Island No Yes. Rhode Island Farm, Yes. No No Limited No Yes
Forest and Open Act Conservation
allows for recb:tion in easements IIld
taxes for privately owned coastal zone
wetlands. right-of-way

easements.

South Carolina No No No No Yes, Heritage Trust No No BMPs for forested
wetlands
established by
Forestry
Association.
BMPs uses are
voluntary.

South Dakota No No No No No No No No information

Tennessee Yes No Yes No, but is in the Yes Yes Yes No information
process OfllCing
developed.



Table 6 Non-Regulatory Programs
T~8

Technlc.1
R.colnltlon A••I.t.nc. Volunt.ry

St.t. E••cutlv. Ord.... T•• Inc.ntlv•• E•••m.nt. Prolr.m. Sub.ldl•• Acqul.ltlon & Educ.tlon BMP.

Texas No No No No No No No No infonnation

Utah No infonnation No information No information No information No information No information No information No information

Vermont No infonnation No information No information No information No information No information No information No information

Virginia No infonnation No information No information No information No information No information No information No information

Washington Yes No No No No Yes Yes No infonnation

West Virginia No No No No No Yes Yes Yes

Wisconsin No No No Yes, through Yes Yes, through fisheries, Yes Yes. Implemented
Namral Areas wildlife, pms and through the state
program, forestry programs. n~point source
NAWFP,and management plan
RAMSAR and various

projects fimded
under Section 319
of the CWA.

Wyoming Yes, but only in draft No No No No No Yes Yes. Implemented
form. May not be through the state
completed because of the non-point source
enactment of the management plan
Wyoming Wetland Act. ...dvarious

projects fimded
under Section 319
of the CWA.

II II II II II II .11 II II II II II II II II II II II II II II
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Table 7

Alabama

Alaska

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

Education and Support

Trpe of Eduetltlonal Promotion

ADEM personnel speak to citizens groups,
involved with conferences on wellands
regulations, and have participated in research on
wellands ("A Feasibility Study of Management
of the Section 401 and 404 Program by the
State of Alabama" and "Suggestions for
Planting and Maintaining Wetlands in Coastal
A11bama").

Yes. No information about what type of
activities are involved in promotion of
wellands. Fragmemed approach in promoting
the non-regulatory programs. The community
strongly supportJ these promotions.

Yes. ADEQ focus is onw~ quality standards
which are limited in the protection of wetlands
and gencnlly do not adm-ess protection of
riparian areas. Non-regulaJory programs are
promoted by state agencies with brochures,
seminars or any~ means.

No. The non-regulatory programs are not
promoted by the state agencies with brochures,
seminars or any~ means. Occasionally the
Corps promotes the 404 program.

No educational promotion specifICa1ly focused
on 401 or 404 programs.

Currently worting with a group of state agency
personneillying to develop a state weiland
policy. Colorado does not promote non­
regulatory programs since they have not
initiated any non-regulatory programs.

Yes. No information about what type of
activities are involved in promotion of
wetlands. The non-regulatory programs are not
promoted by state agencies with brochures,
seminars or any other means.

No information

ADEM Director and Environmental
Management Commission members
conduct meetings with key political
leaders to gain their support for
wetlands protection.

Meetings with political leaders only
when there is a problem. Meetings
have occurred with Congressional
delegates about the "no net loss"
policy and the Corps/EPA mitigation
MOA.

Meetings with political leaders are
infrequenl

Meetings with political leaders occur
very rarely. Occasionally politicians
are supportive of state and federal
wetland programs.

New administration is developing
policies on an array of environmental
issues, including wellullls.

Not known

Frequent meetings do occur with key
political leaders to gain their support
toward wetlands protection. The state
wetlands program is well supported by
politicians and by the citizens.

No information

Con.tltu.ncJ Monltorlnl
ancllor Comm.nt.

Monitoring of wetlands has been conducted by
the Audubon Society, Nature Conservancy,
Wildlife Federation, and other local
environmental groups. Audubon Society,
Fowl River Protection Association and other
local groups do review and conwnent on
4011404 applications.

Monitoring of wetlands has been conducted by
the Anchorage Waterways Cocmcil and local
conservation groups. Sierra Club, Trustees for
Alaska, IIld Audubon Society do review and
comment on 4011404 applications.

Public interest or citizens groups do not review
or comment on the 401 applications. Do not
known if constituency groups monitor
wetlands.

Monitoring of wetlands has been conducted by
the National Wildlife Federation and other
conservation groups. The National Wildlife
Federation and other conservation groups do
review and comment on 4011404 applications.

Public interest groups generally do not monitor
wetlands or review 4011404 applications.

Monitoring of wellands has been conducted by
enviromnental groups. Public interest or
citizens groups very rarely review or commem
on 401/404 applications.

Monitoring of wetlands has been conducted by
the Connecticut Conservation Association,
COIUlCCticut Fund for the Fnviromnent, Sierra
Club, Audubon Society, Ducks Unlimited, and
Trout Unlimited. Public interest and/or citizen
groups do occasionally review and comment on
4011404 applications.

No information

T 7·1

Publlo Und.r.t....dlng

Poor mderstanding of the 404 process
and the acceptance of the permit
process varies with project types.

Understanding of the 404 process
ranges in sophistication.

Low understanding and ICCepe.ance of
the 404 permit process.

Major conflicts between the 404
permit process and the agricultural
community regarding the introduction
of the federal delineation manual.

Development consultants generally
understand program and environmental
groups probably do nOl

Poor understanding of the 404
process.

Very limited understanding of the 404
process results in confusion and
occasional violations.

No information



Table 7

Stat.

Florida

Georgia

Hawaii

Idaho

Illinois

Indiana

Iowa

Kansas

Education and Support

TyP! of EduCiltlonal Promotion

Fmds for wetlands research is provided through
the coastal zone program. The non-regulatory
programs are not promoted by state agencies
with brochures, seminars or any other means.

Non-regulatory programs are just beginning to
be promoted b~ wetlands are very controversial
at this time due to the change in the federal
policies. As a result, most of the dialogue
involves the federal progrllll'l.

No information

DEQ provides ftmds to the Idaho Soil
Conservation Commission to develop
educational materials about riparian issues.
These materials are distributed to the Soil
Conservation Districts and the general public.
The promotion of the non-regulatory programs
by stale agencies with brochures, seminars or
any other means are being explored by DWR.

No information about promotion and
enhancement of wetlandslriparian prOleetion.
The IDOC Wetland Program is still in
development and does not generally affect the
public. ProjectJ are privately financed.

The state conducU presentations on the 40 I
process to interested parties such as
enviromnental, agricullllral, and development
groups. Stale distributes a brochure on
wetlands in general which explains the 401
certification process and the state laws. Non­
regulatory program is promoted by state
agencies with brochures, seminars, or any other
means. The response by the community has
been good.

No

No

K., Political S.port

Periodic meetings with key political
leaders to discuss and seeIc political
s~ for wetland programs.

State programs have been supported
by the political leadership, but the
federal activities have been
controversial.

No information

Occasional meetings are conducted
with key political leaders througholJt
the legislative session to gain their
support toward general water quality
issues.

No information

Infrequent meetings are held with
politicians to gain their support for
wetlands protection. Key wetland
legislation has failed to pass
legislature in past several sessions.

No information

Meetings with key political leaders
occur very rarely. Politicians are
generally supportive of state and
federal wetllmd programs.

Con.lltuene, Monltorlnl
andlor Comment.

Monitoring of wetlands has been conducted by
the Sierra Gub, Audubon Society, National
Wildlife Federation, and other local group!.
These groups also do review and conunent on
the 401/404 applications.

Constituency groups do monitoring of the
protection of wetlands. Public interest or
citizens do review and conunent of 404
applications.

No information

Monitoring of wetlands has been conducted by
the Idaho Conservation League on a case by
case basis. Public interest or citizens groups
do occasionally review and conunent on the
401/404 applications.

No information

Monitoring of wetlands has been conducted by
environmental groups. Public interest or
citizens groups do review and comment on the
401/404 applications.

Audubon Society and various local
conservation groups do review and comment on
the 404 application.

No information on constituency groups that
monitor for the protection of wetlands. Public
interest or citizens groups do occasionally
review and comment on 404 applications.

T 7-2

Publlo Und.r.t.,dlng

No information

No information

No information

Fair understanding of the 404 process,
bill have a low acceptance of the
process.

Understanding varies between the
regions.

Understanding varies but is
improving.

Poor understanding and acceplance of
the 404 process.

No information

II II II II II II ,II II' II II' II II 111111 II ·11 II II II II



Table 7 Education and Support

II II

T7-3

Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

TyP! of Educatlon.1 Promotion

The Stale does promote the education and the
research or wetland and ri~ian _cas. The
state does promole their Wattr Watch program
(non-regulatory) with brochures and seminars.
The community is v~ supportive of this
program.

No

State worts with the Audubon Society and the
Natural Resomce COtDlCil of Maine in the
promotion and enhancement of wetlands and
riparian protection.

Tidal Wetlands Division does promote and
enhance wetlands protection. No infOl1Tlltion
about what type of activities are involved in
the promotion of wetlands. NontidaJ Wetlands
Division conducu training and education
workshops 5 to 9 times a year, plus oonducts
numerous presentations or governmental and
nongovernmental groups. The non-regulatory
programs are promoted by the state agencies
with brochures, seminars or any otheI' means.

No information

Yes. No information about what type of
activities are involved in the promotion of
wetlands. The non-regulatory programs are
promoted with brochures and seminan.

Yes. No information about what type of
activities are involved in the promotion of
wetlands. The non-regulatory programs are
promoted but no infOl1Tlltion about how they
arepranoted.

Key Polltlc.1 Support

Meetings with key political leaders
occur very rarely. Politicians are not
supportive or stale and federal wetland
programs.

No

informal meetings are conducted with
key political leaden to gain their
support on wetlands protection.

Tidal wetlands persomel meet key
political leaders as needed to gain
support for new wetland programs
and/or changes to existing laws.
NontidaJ wetlands penonnel meel key
political leaders as needed to gain
support and/or changes to existing
laws. Politicians are supportive of
state md federal wetlands programs.

No information

No information

Annual meetings are conducted with
key political leaden to gain their
support toward wetlands. Mixed
support from politicians for state and
federal wetlands programs.

Conatltueney Monltorlnl
.ndlor Comment.

No monitoring being conducted by
constituency groups for the protection of
wetlands. Kentucky Resoun:es COIDlCiI does
review and comment on 404 applications. No
public interest or citizen groups review or
conunent on 401 applicatiOn!.

No

No information

Monitoring of wetlands has been conducted by
O1esapeake Bay FOlmdation and other local
envirorunental groups. Public interest and
citizens groups such as the Audubon Society,
bilk Wahon League, and Chesapeake Bay
Foundation do review and corrunent on
4011404 applications.

No information on if constituency groups
monitor the protection of wetlands. No
information if public interest or citizen groups
review or comment on 404 applications. No
public interest or citizen groups review or
comment on 401 applications because there are
no public notices.

Monitoring for the protection of wetlands has
been conducted by local conservation groups.
Public interest groups do review and comment
on 401/404 applications.

Monitoring for the protection of wetlands has
been conducted by local envirorunental groups.
Public interest or citizens groups do review and
conunent on 401/404 applications.

Publlo Underat...dlng

Poor understanding and accept.anee of
the 404 process.

Fair understanding and acceptance of
the 404 process.

No information

Tidal and Nontidal Wetlands Divisions
feel there is a low understanding and
acceptance of the 404 process. MOE
feels there is a high understanding of
the 404 process due to the number of
seminars given over the last 5 years
by the Corps, MDE, and DNR staff.
MOE also feels there is a good
acceptance of the 404 process in the
metropolitan areas as corrq>ared to the
rural areas where it is less accepted.

The public is aware of the 404
process.

No information

No information



Table 7

Mississippi

Missouri

Montana

Nebraska

Nevada

New Hampshire

New Jersey

New Mexico

Education and Support

T". of Edue.tlon.' Promotion

No information

No information

Yes. Significant effort is being undertaken by
key agencies for wet1Ind:s IIld ripsrim Ilea

education. The non-regulatory progrmlS are
pI"OIDIUd.

CorpslEPA Section 230.80 project involved
sooe agencies, USFWS, USDA, IIld Natural
Resources Districts.

No

Yes. No information about what type of
activities are involved in the promotion of
wetlands. The non-regulatory programs are
promoted depending on the funding received.

No information

No

Ke, Polltlc.1 _..port

No information

No information

Infrequmt meetings are conducted with
key political leaden to gain their
support toward wetlands. Politicians
are generally unfamiliar with state
and/or federal wetland progrlll1s.
Permitting programs such u the
Montana Water Quality Act and the
Nsn.a1 Stresmbed and Land
Preservation Act have increued the
plillic's awareness and mderstanding
of wetland IIld riparian protection
programs.

No information

No

Frequent meetings are conducted with
key political leaders to gain their
support for wetland protection. New
Hampshire legislature has been very
supportive of sooe wetland programs.

No information

No

Con.tltuene, Monltorlnl
.ncllor Comment.

No monitoring for the protection of wetlands
hu been conducted by constituency groups.
The Sierra Gub and Wildlife Federation do
review and conunent on the 404 application.
No pubtic interest or citizen groups review or
conunent on 401 applications.

No information

Not SlD'e if constituency groups conduct
monitoring for the protection of wetlmds.
Public interest groups such u Clark Fork
Coalition do review and conunent on the 404
applications. No public interest or citizens
groups review or conunent on the 401
applications.

Monitoring hu been conducted by Nebraska
Preserve 0.. Water Resowces Association,
Concerned Citizens of Nebraska, md Audubon
Society. Public interest or citizens groups do
not review or comment on 401 applications.

Monitoring of wetlands hu been conducted by
the Sierra Gub and Citizen Alert. Public
interest groups (Sierra Gub) and public
citizens groups do review and comment on the
404 applications. No public interest or
citizens groups review or conunent on the 401
applications.

Monitoring of wetlands hu been conducted by
the Conservation Commission and other local
environmental groups. Conservation
commission review and corrment on RSA
482-A which is more inclusive than 404.

No information

No

T7-4

Publle Under.t-.td'ng

Knowledge of the 404 progrun is very
high due to the introduction of the "no
net loss" policy and the new
delineation methodology.
Understanding and acceptance of the
404 process is very low.

Fair Imderstanding and acceptance of
the 404 process.

Public knows that the 404 program
exists, but does not fuUy tmderstand
the process.

Fair Imderstanding and acceptance of
the 404 process.

High understJWlding and acceptance of
RSA 482-A.

No information

No information
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Table 7

St.te

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

Pennsylvania

Education and Support

TyP! of Education.I Promotion

No information

No

No information

Yes. Ohio EPA Iw brochlD"es IIId seminus
exptaining wetlands IIId their regulatory
program (401). The Corps l.!Sisl! Ohio EPA
when they p-esem !hese educational seminars.
1lIere is I strorl8 demand for these educational
seminars.

Yes. No information about what type of
activities ue involved in the promotion of
wetlands. The non-regulatory programs ue
promoted by infrequent pre!! releases foc
specific projects.

Work directly with Oregon State University,
WIter Resources Research lnstitlU, and
individual researchers 10 identify research needs
and 10 promote wetland and riparian areas. To
date, not I strong effort 10 promote non­
regulatory programs.

Speak 10 conservation distrieu, local
governments, schools, and at public meetings.
Non-regulatory programs ue promoted by state
agencies. The response of !he community Iw
been positive.

Key Polltlc.1 Support

No information

No

No meetings ue held with key
political leaders 10 gain !heir support
for wetlands protection. Local
politician ue generally not supportive
of state and federal programs for
wetlands, but !he governor is very
supportive.

Infrequent meetings with key political
leaders to gain !heir support for
wetlands protection. U5IIlI11y the
meetings are a result of a specific
problem or about a specific project.

Meetings with key political leaders 10
gain !heir support for wetlands
protection are on an as needed basis.
GeneraUy, politicians are supportive
of state and federal wetland programs.

No regular meetings with key
political leaders to gain !heir support
for wetlands. Politicians have been
supportive for approximately 20
years. Occasional newsletters ue sent
to the legislators.

No information

Con.tltuencJ Monltorlnl
.ncllor Comment.

No information

Monitoring of wetlands has been conducted by
North Carolinl Pederation. Public interest
(North Carolina Federation) or citizens groups
do review and comment on the 404 process.
Public interest or citizens groups do not review
or comment on !he 401 applications.

No

Monitoring of wetlands have been conoocted by
!he Sierrl Club and Ohio Sportsman's
A!!ociation. Ohio EPA does not identify
individual monitoring information as official
data. Anybody can comment on 401/404
applications. Rivers Unlimited, Sierra Club,
and Ohio Sportman's Associltion do review
and comment on the 401/404 applications.

Monitoring of wetlands by constituency groups
are conducted. Public interest or citizens
groups do not review or comment on the
40 1/404 applications.

Monitoring of wetlands have been conducted by
!he Wetlands Conservancy, Audubon Society,
Oregon Shores Consa-vation, and Oregon
Environmental Council. Public interest
groups (1000 Friends of Oregon and The
Wetlands Conservancy, and the Audubon
Society) IIId citizen groups do review and
comment on 404 applications.

Monitoring of wetlands has been conducted by
many local environmental groups. Public
interest and citizens groups do review and
comment on 404 applications.

T7-5

Publlo Under.t8lldlng

OveraU, poor understanding and low
acceptance of the 404 process. For
larger projects that use private
consultants the understanding and
acceptance is good.

No information

Pair understanding of the 404 process,
but it is improving.

Low understanding and acceptance of
the 404 proces 5.

High understanding of the 404
process.

Recently completed a statewide
regional public information
workshops.

The educational effort, initiated by the
Wetlands Protection Action Plan
(September 1988), has had a
sigrtificant impact in informing the
public on wetland values, functions
and regulations.

- ---------------------



Table 7

St.te

Rhode Island

South Carolina

South Dakota

Tennessee

Texas

Utah

Vermont

Virginia

Washington

Education and Support

TyP! 0' Educatlon.1 Promotion

OEM regulatory personnel speak occasionally
to different groups. OEM offke of
Enviromnental Coordination participates in or
sponsors seminars or land use management and
protection relating to wetlandJ.

Yes. OHEC speak occasionally to groups
when requested. The non-regulatory programs
are not promoted.

No information

State works with the Governor's Interagency
Wetlands Task Force which includes local,
state, and federal agencies IIld various
organizations. State is not actively involved
nor does it promote wetlands research. Under a
proposed EPA grant the state will implement a
weiland e<b:ation progrIITI.

Yes. No information about what type of
activities are involved in the promotion of
wellands.

No information

No information

No information

Yes. WDOE have an education specialist on
staff and this person is responsible for
disseminating materials and promoting
wellands education through publications,
videos, general information and presenting a
traveling wel!ands display. Technical and
policy staffs hold periodical workshops for
other agency personnel and local government
staff dealing with wellands issues.

Key Polltlc.1 ••port

Meetings are on an as needed basis.
Support from politicians vary.

Meetings are usually held with key
political leaden to discuss specific
projects or specific parts of
legislation.

No information

No meetings are held with key
political leaders to gain their support
for wetlands protection. Politicians
are generally not supportive of state
and federal weIIands programs.

Infrequent meetings are held with key
political leaders to gain their support
for wellands protections.

No information

No information

No information

Infrequent meetings are held with key
political leaders to gain their support
for wellands protection. Politicians
are very supportive of state wellands
programs.

Con.t1tuency Monitoring
.ndlor Comment.

Members of the public and environmental
groups are allowed by statute to object to and
comment on all formal permit applications.

Monitoring of wetlands is conducted by
agriculture and silviculture groups. Public
irUrest (South Carolina Wildlife Federation,
Audubon Society, and South Carolina
Environmental Law Project) or citizens groups
do review and conunent on 4011404
applications.

No information

Monitoring of wetlands has been conducted by
constituency groups. The Farm Bureau,
Tennessee Forestry Association, and the Sierra
Oub do review and conment on the 401/404
applications.

Monitoring of wetlands has been conducted by
the Sierra Oub, Gulf Coast Conservation
Association, and other local environmental
groups. Public interest or citizen groups do
review and conunent on the 4011404
application.

No information

No information

No information

Monitoring of wellands has been conducted by
the Washington COIDlCil. Friends of Earth, and
local environmental groups. Public interest or
citizens groups do not review or comment on
the 401/404 applications.

T7-8

Moderate to good understanding of the
state process. Very limited
understanding of the 404 process.

Generally, there is a fair understanding
of the 404 process. Applicants are
confused about multiple agency
involvement (federal 404, state 401,
state navigable waters and coastal zone
permits).

No information

Generally the 404 process is
understood, but many people continue
to ignore the process and conditions of
the permit

No information

No information

No information

No information

Low understanding of the 404 process.

II II II II 1111 1111 II II II II II II II II II II 11'11 II



Table 7 Education and Support
T7·7

State

West Virginia

Wisconsin

Wyoming

TyP! of Edu_tlonal Promotion

Some education occurring through contact with
public and concerned citizens. Citizens in the
state's eutem penhlmdle have fonned a
wetlands watch group; technical assistance hu
been provided by WVDNR Additiooal
education through state-specific publications is
anticipated within the next year.

Promote wetlands protection through education
activities of regulatory, fisheries, wildlife and
water quality programs. Outreach strategy
recenJy developed for specific 1lJdiences.

Promote wetlands protection through the
Nonpoint Source Management Plan.
Hydrologic modification section of the
Nonpoint Source Plan hal not yet been released
to the public, bill when it is, the state
anticipates a strOllg promotional campaign to
it.

Key Polltloal S..port

No meetings with key political leaders
to gain their support for wetlands
protection.

Meet with key political leaders on an
as needed basis to gain their support
for wetlands protection.

No meetings are held wilh key
politicalleadefs to gain their support
for wetlands protection. DEQ
personnel meet with politicians upon
their request only.

Con.tltuency Monitoring
anellor Comment.

Monitoring of wetlands has been conducted by
the West Virginia Enviromnental COWlcil. No
public interest groups or citizen groups review
or conunent on 401/404 applications.

Monitoring of wetlands has been conducted by
individual lake protection associations and
Wisconsin Waterfowlen. Public intervener
and groups such as Ducks Unlimited, Trout
Unlimited, Wisconsin Wetland Association,
Audubon Society, and Great Lakes Coalition
do review and comment 011 401/404
applications.

No information about monitoring of wetlands
by constituency groups. Public interest or
citizens groups do not review or conunent on
the 401/404 applications.

Publlo Under.tandlng

Oversll, a poor Wlderstanding of the
404 process but in areas that have
river related construction activities the
Wlderstanding is fair. 1be 404 process
is not accepted well.

404 permit program is generally not
mderstood or recognized by the
general public.

Low understanding and aa:eplJInCe of
the 404 process.
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Table 8 Changing Conditions

Local Legal Stat. L.gal F.d....1 L.gal
Stat. Chan.ng. Chan.ng. Chall.ng.

Alabama No information No information No information

Alaska No information No information No information

T 8-1

Stat. Program SubJ.ct to Changing

State wetland/riparianlegislation has not been amended.

Yes. The amended Forest Resources Practices Act was passed in May 1990.
State non-regulatory programs are subject to change. ADEC has urged a
comprehensive program be IDldertaken which includes tax incentives,
conservation easements, joint public sector/agency acquisition programs,
public education and training.

Arizona No information No information

Arkansas No information No information

California No information 1990 1-2

Colorado No information No information

Connecticut 1990 .100 1990 1-2
1986 .10 1989 I - 2

Delaware No information No information

Florida No information No information

Georgia No information No information

No information

No information

No information

No information

No information

No information

No information

1lte Lake Alma wetland
controversy (EPA denied
the Corps permit) was in
court for about 20 years.

No legislative amendments at this time. Non-regulatory programs are always
subject to change due to normal program modification and through budget
cuts.

State wetland/riparianlegislation and stale non-regulatory programs have not
changed.

A number of wetlands related initiatives has been proposed in the legislature
and administration is formulating relevant policies.

State wetland/riparian legislation and state non-regulatory programs has not
changed.

State wetland/riparian legislation have been amended in 1974, 1978, 1981,
1987, and 1990.

No information

No information

Non-regulatory programs have recently been adopted so there have been no
changes to them.

Hawaii

Idaho

Illinois

Indiana

Iowa

No information No information No information

No regulatory programs Same Same
in existence.

No information No information No information

1990 --- 1990 0 1990 --
1989 -- 1989 1 1989 --
1988 --- 1988 0 1988 --
1987 --- 1987 0 1987 --

1990 --- 1990 I 1990 --
1989 --- 1989 0 1989 --
1988 --- 1988 0 1988 --
1987 --- 1987 0 1987 --

No information

State non-regulatory programs are subject to change through updates and
revisions of the State Agriculture Water Quality Program.

No information

No amendments of state wetlands legislation have occurred.

Legislation for Section 401 has not been amended, bUllegislation for
antidegradationlmitigation has been amended in April 1990.



Table 8

Kansas

Kentucky

Louisiana

Maine

Maryland

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Nebraska

Changing Conditions

Loe.' Leg.' St.te Leg.' Feder.' Leg.'
ChBllenge ChBnenge ChBllenge

None None None

1990 -- 1990 0 1990 0
1989 -- 1989 1 1989 1
1988 -- 1988 0 1988 1
1987 --- 1987 0 1987 0
1986 -- 1986 0 1986 0

No information No information No information

No infonnation No information No information

No infonnation Wetland Pennit PrWam No information
1991 31

401 Program
None

No infonnation No information No information

No information No information No information

No information No information No information

1990 --- 1990 0 1990 1
1989 --- 1989 0 1089 0
1988 --- 1988 0 1988 0
1987 -- 1987 0 1987 0
1986 --- 1986 0 1986 I

1990 --- 1990 0 1990 --
1989 --- 1989 0 1989 ---
1988 -- 1988 I 1988 --
1987 --- 1987 0 1987 ---
1986 --- 1986 I 1986 ---

1990 0 1990 0 1990 0
1989 0 1989 0 1989 0
1988 0 1988 0 1988 0
1987 0 1987 0 1987 0
1986 0 1986 0 1986 0

No information 1990 0 No information
1989 0
1988 0
1987 0
1986 0

T 8-2

StBte ProgrBm Subject to ChBng'ng

No amendments of sUte wetland/riparian legislation, since legislation
was just passed in 1987 esUblishing a Wetland Protection Program.
State non-regulatory programs are subject to change.

No sUte wetland/riparian program. State non-regulatory programs are
not subject to change.

No information

No information

State wetland/riparian legislation has been amended. State non-regulatory
programs are subject to change to periodic regulatory changes and/or
sUtutory amendments.

No information

No amendments since passage of Goemaere-Anderson Wetland Protection
Act in 1979.

State wetland/riparian legislation has been amended. State non-regulatory
programs are subject to change.

State wetland/riparian legislation has not been amended.

State wetland/riparian legislation has not been amended. Stale non­
regulatory programs have not changed since early 1980s.

State wetland/riparian legislation has not been amended. State non­
regulatory programs are subject to change through program modification
adopted by DIms under the non-point source program.

State wetland/riparian legislation has not been amended. State non­
regulatory programs are subject to change.

II. II II II II II 1111 II II II II II II II II II II II II II



Table 8

State

Nevada

New Hampshire

New Jersey

New Mexico

New York

North Carolina

North Dakota

Ohio

Oklahoma

Oregon

Pennsylvania

Rhode Island

Changing Conditions

Local Legal State Legal Federal Legal
Chanenge Challenge Challenge

No information No information 1990 2

No infonnation 1990 -20 No infonnation

No infonnation No information No information

None None None

No information No information No information

No infonnation No information No infonnation

No information None No information

No infonnation No information No infonnation

None None None

No information No information No infonnation

No information No information No infonnation

Participation in legal review of wetland alterations is increasing by
municipalities. A new administrative adjudication division has provided
quicker appeals of wetland denials at lhe state level. Colfi appeals are on
lhe increase.

T 8-3

State Program Subject to ChlU1glng

State wetland/riparian legislation has not been amended. State non­
regulatory programs do not exist in !late.

State wetlandlriparian legislation has been amended by providing a
stronger enforcement policy in 1988 and increasing fees in 1990.

No information

No information

No information

No information

No information

No information

State wetland/riparian legislation has not been amended. A state
interagency conunittee is in lhe process of developing formal non­
regulatory programs.

State wetiandJriparian legislation has been amended in 1989.

Proposed rulernaking (regulation amendments begun in \990) are in the
final review process. Additionally, lhe Pa State Legislature has a
pending wetlands enactment (Senate Bill 936).

No anticipated changes in state legislation, however, revisions to
existing \0 year old regulations are ongoing for adoption in \991.

South Carolina

South Dakota

Tennessee

Texas

Utah

Not applicable

No information

None

No information

No information

Information is not
readily available but
about 2-3 per year.

No information

\990 0
1989 0
1988 0
1987 0
\986 I

No information

No information

No information

No information

No information

No information

No infonnation

No state wetland/riparian programs exist in state.

No information

State wetland/riparian legislation has not been amended. State non­
regulatory programs are not subject to change.

LegislatlD'e adopted a state defmition of wetlands (SB \206) in \989.

No information

~ - -------------



Table 8

Stat.

Vermont

Virginia

Washington

West Virginia

Wisconsin

Wyoming

Changing Conditions

Local L.gal
Challeng.

No information

No information

No information

None

No information

None

Stat. L.gal
Challeng.

No information

No infonnation

No information

No infonnation

No infonnation

None

Federal L.gal
Challeng.

No information

No information

No information

No information

No information

None

T 8-4

Stat. Program Subject to Ch....glng

No information

No information

Water quality standards are being revised to include wdlands standards and
WDOEs procedures Wlder SEPA ..e being revised to detennine how
wetlands wiu be regulated when WDOE has jurisdiction.

State wetlands legislation has not been amended.

State wetlands legislation has not been amended in the last two years.

Wyoming Wetlands Act was passed in February 1991. State non·
regulatory programs are subject to change through the Wyoming
continuing planning process.

II II II II II II II II II II II II II II II II II II II II II
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Table 9. Summary of Responses from State Officials

II
II

Types of Responses

Written questionnaire and other materials

Written questionnaire only

Telephone questionnaire ooly

Written materials only

Letter response ooly

No response
Total

Number of ReSl)Onses

37

5

3

1

3
50
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T.ble 10. SumnulrY of Responses by St.te II
~ Written Ouestionnaire Material TeIeJ2bone Survey ~ •Alabama X X
Alaska X X
Arizona X X

IIArkansas X X
California X X
Colorado X X
Connecticut X X IIDelaware
Florida X X
Georgia X X X IIHawaii X X
Idaho X X
Illinois X X

IIIndiana X
Iowa X X
Kansas X X
Kenwelcy X X IILouisiana X
Maine X X
Maryland X X IIMassachusetts X X
Michigan X X
Minnesota X X

IIMississippi X X
Missouri X X
Montana X X -NebrasIca X X
Nevala X X
New Hampshire X X
New Jersey IINew Mexico X X
New York X X
North Carolina X

IINorth Dakota X X
Ohio X X
Oklahoma X

IIOregon X
Pennsylvania X X
Rhode Island X X
South Carolina X X IISouth Dakota X
Tennessee X X
Texas X X IIUtah
Vennont X X
Virginia X X

IIWashington X X
West Virginia X X
Wisconsin X X

IIWyomin~ X X
TOTAL 42 41 1 5

States in bold did not respond. II
II
II
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Appendix A

Questionnaire

STAlE AND FEDERAL AGENCY
QUESTIONNAIRE ABOUT EXISTING
WElLAND AND RIPARIAN PROGRAMS

Date
Name of Respondent
Agency
Title
AdcIre&<;

City/State/Zip Code
Telephone Nwnber
FaxNwnber

Would you like to receive a copy of our research? [] Yes [ ] No

The purpose of this questionnaire, conducted cooperatively by the Arizona State University Department of
Planning and Arizona Department of Environmental Quality is to ascertain what existing activities,
regulations, and laws are involved with your local, state, and federal wetland and riparian programs. This
information will be used in the development of wetland and riparian programs in Arizona If you have any
questions regarding this process please contact Frederick Steiner, Department of Planning Chair; Edward
"Ted" Cook, Assistant Professor; or Scott Pieart, Research Assistant at (602) 965-7167.

I. PROGRAM PURPOSES AND GOALS

1. Has your state (or states in your region) enacted wetland and/or riparian protection regulatory or
non-regulatory programs? [ ] Yes [ ] No.

If yes, please indicated the type of program(s):
[ ] Regulatory
[ ] Non-regulatory
[ ] Both

If yes, is the program a result of a state statute, executive order, or administrative policies?

Please provide the appropriate legal citation.



[ ] Acquisition
Administrative responsibility _

[ ] Funding
Administrative responsibility _

[ ] Education
Administrative responsibility _

[ ] Mandatory standards without enforcement provisions
Administrative responsibility _

­
II

•
II
II
II

--
II
II
II
II
II
II
II
II
II
II
II
II
II

Page 2

401
404 State
404 Federal
State river and streams protection program
State wetlands and riparian protection water quality
standards
Flood plains
Natural areas
Other (please identify) _

Executive order
Tax incentives
Easements
Recognition program
Intergovernmental coordination
Technical assistance / education / outreach
Other (please identify) _

Programs

Programs

[ ]
[ ]
[ ]

[ ]
[ ]
[ ]

Regulatory:
Exist in Personal
State(s) Responsibility
[ ] [ ]
[ ] [ ]
[ ] [ ]
[ ] [ ]
[ ] [ ]

[ ] Goal statement
Administrative responsibility _

Non-regulatory:
Exist in Personal
State(s) Responsibility
[ ] [ ]
[ ] [ ]
[ ] [ ]
[ ] [ ]
[ ] [ ]
[ ] [ ]
[ ] [ ]

[ ] Monitoring and evaluation
Administrative responsibility _

[ ] Mandatory standards with enforcement provisions
Administrative responsibility _

STATE AND FEDERAL AGENCY QUESTIONNAIRE

Does the prograrn(s) include the following? If so, please check the appropriate boxes and indicate who has
the administrative responsibility.

2. Indicate the wetlands and riparian programs that exist in your state (or states in region)
and those for which you are responsible. Please check the appropriate boxes and
indicate states.



STATE AND FEDERAL AGENCY QUESTIONNAIRE Page 3

3. Is there a state dredge and fill, streamside protection or streambed alteration permit program?
[ ] Yes [ ] No

4. Is there a Clean Water Act, Section 404 permit program in which the state participates?
[ ] Yes [ ] No

What are the goals?

Who in the state is involved?

5. Is there a Clean Water Act, Section 401 program in which the state participates?
[ ] Yes [ ] No
Goals?

Who in the state is involved?

6. Is there a coastal zone management program in which the state participates?
[ ] Yes [ ] No

Goals?

Who in the state is involved?

n. DEFINITIONS AND INVENTORIES

1. Does your state make a distinction between wetlands and riparian areas?
[ ] Yes [ ] No If yes, please explain.

If no, are riparian areas considered to be wetlands? [ ] Yes [ ] No



• Is there a state "unique" or "outstanding waters" program? [ ] Yes [ ] No

• Does the state have regulatory language that explicitly or implicitly limits the
applicability of water quality standards over wetlands? [ ] Yes [ ] No

• Are there narrative or numeric standards established for wetland and lor riparian
areas or a given use designation? [ ] Yes [ ] No

• Are there biological criteria within standards that apply to wetland and riparian areas?
[ ] Yes [ ] No

­
II

---
II
II

­
II
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II
II
II
II
II

­
II
II
II
II

Page 4

• Are they effective for protection? [ ] Yes [ ] No

• Are protected uses designated for wetlands? [ ] Yes [ ] No
If yes, in what areas (laws, regulations, pennit programs)?

• Are there state wetland and riparian standards? [ ] Yes [ ] No

• How do the existing designated uses protect wetland and/or riparian areas?

• Does the state apply the antidegradation policy for wetland and/or riparian
protection? [ ] Yes [ ] No If yes, please explain how?

If no, please go to question n. 4.
If yes, please answer the following questions:

Are they included in the definition of "waters of the state"? [ ] Yes [ ] No

Is it a working definition? [ ] Yes [ ] No
Is it a official defmition? [] Yes [ ] No

3. Do state water quality standards apply to and protect wetland and riparian areas?
[ ] Yes [ ] No

2. Is there a state definition for wetlands and/or riparian areas? [ ] Yes [ ] No

8TATE AND FEDERAL AGENCY QUESTIONNAIRE



6. Regarding Section 404, how are jurisdictional delineations determined for wetlands
and ordinary high water? Is there enough leverage to obtain goals of the Clean Water
Act!

STATE AND FEDERAL AGENCY QUESTIONNAIRE

4. Has a statewide wetlands and riparian inventory been conducted?
[ ] Yes [ ] No

Ifyes,who updates the inventory and how often is it updated?

5. Are there Best Management Practices established for activities in wetland and/or
riparian areas? [ ] Yes [ ] No
If yes, by whom and how are they implemented?

Page 5

7. Regarding 40I, what kinds of activities are certified by the state? What is the penalty
for not meeting certification conditions?

III. IMPLEMENTATION PROCESSES AND TOOLS

I. Describe the state (or regional) Section 404 regulatory or non-regulatory program.



• Describe how the process works (please provide a copy of a flow chart. if possible).

• What is the level of regulated public understanding and acceptance of 404 permit process?

• What are the public notification requirements? Who gets notified of proposed permit?

8TATE AND FEDERAL AGENCY QUESTIONNAIRE

• Who has primacy, the U.S. Anny Corps of Engineers or state?
Has your stale explored primacy? [ ] Yes [ ] No

• How much of riparian area is regulated by 404 process?

• How are 404 permits tracked?

• Are there general permits (regional) in state?

Page 6

II
II
II
II
II
II
II
II
II

II
II
II
II
II
II
II
II
II
II
II
II
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• What infonnation does the applicant get on the program prior to applying for a
pennit (checklists, alternative analyses, preapplication meeting)?

STATE AND FEDERAL AGENCY QUESTIONNAIRE Page 7

• What type of monitoring mechanisms are in place to evaluate compliance?
Specify who will monitor, how often and who will report on and review the results?

• Who enforces? Are there state agencies involved in federal 404 enforcement?

• What type of penalties can be imposed? What are some of the most common
violations that occur?

Have there been any penalties in the last 5 years? [] Yes [ ] No
If yes, the number and amount of money and/or acres of restoration:

2. State dredge and fill, streambed alteration, and wetland/riparian programs:
• How does Section 404 and state programs mesh? Are there dual pennits?

• 1987 _
• 1986 _

• 1990 _
• 1989 _
• 1988 _

• Are the above programs more stringent than Section 404? How?

• Which is more effective in resource protection? Why?



3. What types of mitigation procedures are used in either Section 404 or state programs
(pre-consbUction bonding, mitigation banking, re-creation of wetlands, native vs.
non-native provision, on site vs. off site, mitigation ratio guidelines)?

STATE AND FEDERAL AGENCY QUESTIONNAIRE

• Are multiple state agencies involved? If so, which ones?

Page 8

---
II
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4.

• What is the method for determining size, location, values and functions for mitigation?
Is monitoring of mitigation required? If so, how long?

• Is there specific content of mitigation proposal required? Does the mitigation
proposal include the following (please check):

[ ) A clear statement of the objectives of the mitigation.

[ ) Assessment of the wetlands values and functions that will be lost and that will be replaced.

[ ) Statement of the location, elevation, hydrology, soils, and vegetation of the new site.

[ ) A description of what will be planted where and when.

[ ) A monitoring and maintenance plan.

[ ) A contingency plan.

[ ) A schedule of completion.

[ ) A guarantee of worK as planned and approved.

Is there a wetlands or riparian corridor acquisition program (land trades, land purchases,
conservation easements, tax incentives)? [ ) Yes [ ) No

II

--
II

­
II

II

II

II

II

-­
II
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STATE AND FEDERAL AGENCY QUESTIONNAIRE

5. Section 401 certification:

• What federal activities are certified by the state?

Page 9

• How does the certification program work in the state? Who does what? Please provide a flow
chart.

• Are there printed state rules or regulations that govern 401 certification?

• What infonnation is required of a pennit/project applicant in order to be certified?

• What are the certification criteria?

• What are the water quality standards for certification? How is the antidegradation policy
used in certification?

• Do you evaluate long-tenn, short-tenn, upstream and downstream water quality impacts
from construction and future project operation for certification?



• Are stream-impact models used to predict project impact? Describe briefly or give
examples.

STATE AND FEDERAL AGENCY QUESTIONNAIRE Page 10
---
II

• Who monitors and enforces 401 certification conditions in the Section 404
permit or special conditions? What are the penalties that have been imposed?

• Do U.S. Army Corps of Engineers permits reflect all certification conditions
requested by the state?

• What are typical conditions of 401 certification? Describe briefly or give
examples.

• Do U.S. Army Corps of Engineers issue permits without or before certification is granted?

­
II

II

II
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IV.COMMITMENT AND SKILL OF CRITICAL IMPLEMENTING OFFICIALS

2. Is the non-regulatory program promoted by state agencies with brochures, seminars or any other
means? What is the response of the community?

1. Do the 404 pennits reflect all state and other resource agency concerns? Do state 401
certification conditions get incorporated into the pennit? Are endangered species concerns
addressed? Is only the most practicable and environmentally acceptable alternative approved?

Page 11STATE AND FEDERAL AGENCY QUESTIONNAIRE

3. Number of 404 or wetland and streambed alteration pennits and 401 certification issued per
calender year? (If no easy summary, please estimate). Please indicate to which type of pennit
you are referring.

Pennits Am>lied PeWits Issued Conditional Pennits Permits Denied 401 Certification
1990
1989
1988
1987
1986

4. How rigorous and timely is 404 pennit enforcement? Has enforcement been an effective tool?

5. Are 404 pennit conditions monitored? [ ] Yes [ ] No
If yes, by whom?

6. Are 401 certification conditions monitored? [ ] Yes [ ] No
If yes, by whom?



8. What is the annual operational budget for the state wetland and/or riparian programs,
Section 401, and lor 404?

7. Number of people who are involved with the wetland and/or riparian Section 401 and
404 programs?

2. How often do you meet with key political leaders to help gain their support? Are
politicians supportive of state and federal program.?

v . CONTINUED SUPPORT FROM KEY POLITICAL LEADERS AND
CONSTITUENCY GROUPS

­
II

II

­
II

­
II

­
II

­
II
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­
II

II
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[ ] Yes [ ] No
[ ] Yes [ ] No
[ ] Yes [ ] No
[ ] Yes [ ] No

404

404
• Clerical
• Administrative
• Field (technical) _

• 1991
• 1990 _
• 1989 _
• 1988 _
• 1987 _
• 1986 _

401
• Clerical
• Administrative
• Field (technical) _

401
• 1991 _
• 1990 _
• 1989 _
• 1988 _
• 1987 _
• 1986 _

Are funds adequate? [ ] Yes [ ] No

Are these programs meeting the stated goals for:
State wetland and riparian programs?
State non-regulatory programs?
Federal 404 permitting?
State 401 certification?

State Wetland/Riparian
• Clerical
• Administrative
• Field (technical) _

STATE AND FEDERAL AGENCY QUESTIONNAIRE

Wetland/Riparian
• 1991 _
• 1990 _
• 1989 _
• 1988 _
• 1987 _
• 1986 _

9.

1. Do you work with any groups, societies, institutions and associations to help
promote and enhance local, state, and federal wetland and riparian protection? Do
you promote the education and research of wetland and riparian areas?



If

4. Do any public interest groups or citizen groups regularly review and comment on
404 applications? [ ) Yes [ ) No If yes, which groups.

3. Do any constituency groups monitor the protection of wetland and/or riparian areas?
[ ) Yes [ ) No If yes, which groups.

1. How many times has the local, state, and federal agency been challenged in court in
regards to wetlands and/or riparian areas? Number of cases?

Page 13

Local State Federal
• 1990 • 1990 • 1990
• 1989 • 1989 • 1989
• 1988 • 1988 • 1988
• 1987 • 1987 • 1987
• 1986 • 1986 • 1986

STATE AND FEDERAL AGENCY QUESTIONNAIRE

5. Do any public interest groups or citizen groups regularly review and comment on 401
applications?

Are there any interfaces/agreements between your agency and the Indian communities?
[ ) Yes [ ) No If yes, please explain.

6. Are there Indian lands in your state? [ ) Yes [ ) No
How do they handle Section 404 permitting and Section 401 certification?

VI. ADAPTABILITY TO CHANGING CONDITIONS

2. Has state wetland and/or riparian legislation been amended? [ ) Yes [ ) No
If yes, when did this occur?

3. Are there problems with Section 401 or 404 in your area? [ ) Yes [ ) No
If yes, please describe.

4. Is the state non-regulatory program subjected to change? [J Yes [ ) No
If yes, how?



1. Copy of the wetland and/or riparian area protection legislation, streambed alteration, streamside
protection, statutes, administrative orders, and permit forms.

2. Copy of defmition of waters of the state.
3. Copy of the state wetland and/or riparian water quality standards.
4. Copy of any other state wetland and/or riparian protection programs (wild and scenic rivers,

critical areas, unique waters, heritage program, natural areas and greenbelts), brochures and statutes.
5. Copy of wetland and/or riparian best management practices.
6. 319 (h) Assessment: hydrological/habitat modification Section and 305 (b) Report (1990)
7. Copy of flow chart and brochure explaining the 404 process.
8. Copy of memoranda of agreement (MOA) between federal, state, and local government agencies

regarding 404 or state wetland and stream laws.
9. Copy of checklists of information required by U.S. Army Corps of Engineers or state for permit

application.
10. Copy of headwater list delineation.
11. Copy of methodology and policies for ordinary high water.
12. Copy of methodology in determining size, location, values and functions for wetland and riparian

area mitigation.
13. Copy of mitigation policies and guidelines.
14. Copy of 404 permit tracking procedures.
15. Copy of the flow chart, guidelines, and brochure for the 401 certification program.
16. Copy of examples of 401 certification conditions/approvals or denials.
17. Copy of the information that is required of a permit/project applicant in order to be certified.

STATE AND FEDERAL AGENCY QUESTIONNAIRE

1banlc you for your cooperation. Would you please send the following documents:
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Appendix B

Wetland and Riparian Contacts

Federal Contacts

U.S. Army Corps of Engineers

Lance Wood
Environmental Law and Regulatory Programs
20 Massachusetts Avenue N.W.
Washington, D.C. 20314-1000
(202) 272-<>035

Frank Cianfrani
Regulatory Branch, Room 400
U.S. Custom House
2nd and Chestnut Street
Philadelphia, Pennsylvania 19106-2991
(215) 597-2812

Zell Steever
Regulatory Branch
20 Massachusetts Avenue N.W.
Washington, D.C. 20314-1000
(202) 272-1780

U.S. Environmental Protection Agency

J. Glenn Eugster
Environmental Protection Agency
Wetlands Strategies Team (A-I04F)
401 M Street, SW
Washington, D.C. 20460
(202) 382-5045

Lori Williams
Environmental Protection Agency
Wetlands Strategies Team (A-I04F)
401 M Street, SW
Washington, D.C. 20460
(202) 382-5084

U.S. Soil Conservation Service

Lloyd Wright
Soil Conservation Service
P.O. Box 2890
Washington, D.C. 20013-2890
(202) 382-1853

Randy Gray
Soil Conservation Service
P.O. Box 2890
Washington, D.C. 20013-2890
(202) 382-0532



Wetland and Riparian Contacts

U.S. Fish and Wildlife Service

Mary Bates
National Wetlands Inventory
4401 North Fairfax
Arlington, Virginia 22003
(703) 358-2201

State Contacts

Alabama
Blake Roper
Chief Coastal/Air Unit
Alabama Department of Environmental Management
2204 Perimeter Road
Mobile, Alabama 36615
(205) 479-2336
(205) 479-2593 [FAX]

Alaska
DougRedbmn
Chief Water Quality Management
Alaska Departtnent of Environmental Conservation (ADEe)
3220 Hospital Drive
P.O. Box 0
Juneau, Alaska 99811-1800
(907) 465-2653

Arkansas
Steve Drown
Program Coordinator Section Manager
Arkansas Department of Pollution Control & Ecology
8001 National Drive
P.O. Box 8913
Little Rock, Arkansas 72219-8913
(501) 562-7444
(501) 562-4632 [FAX)

Arizona
Edwin Swanson
Department of Environmental Quality
Point Source and Monitoring Unit
2655 East Magnolia, Suite 2
Phoenix, Arizona 85034
(602) 392-4043

Su Monroe
Department of Environmental Quality
Nonpoint Source Unit
2655 East Magnolia, Suite 2
Phoenix, Arizona 85034
(602) 392-4032
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Wetland and Riparian Contacts

California
Jack Hodges
State Water Resources Control Board
109 P Street
Sacramento, California 95801-0100
(916) 322-0207

Oscar Balaguer
Wetland Coordinator
State Water Resources Control Board
109 P Street
Sacramento, California 95801-0100
(916) 322-0684

Stan Martinson
California Water Resources Control Board
Division of Water
Sacramento, California 95814
(916) 322-6576

Colorado
Jon Scherschligt
Section Chief
Colorado Water Quality Control Division
4210 E. 11th Avenue
Denver, Colorado 80220
(303) 3314757
(303) 322-9076 [FAX]

Gregory Parsons
Water Quality Control Division
4210 East 11th Avenue
Denver, Colorado 80220
(303) 3314756

Connecticut
Douglas Cooper
Supervising Environmental Analyst
Connecticut Department of Environmental Protection
Inland Water Resources Management Division
State Office Building, Room 207
Hartford, Connecticut 06106
(203) 566-7280
(203) 566-5587 [FAX]

Delaware
Bill Moyer
Department of Natural Resources and Environmental Control
Water Resources - Wetlands and Aquatic
89 Kings Highway
P.O. Box 1401
Dover, Delaware 19903
(302) 7394691



Wetland and Riparian Contacts

Delaware
Margaret "Peggy" Emslie
Environmental Scientist
Wetlands and Aquatic Protection Branch
Department of Natwal Resources and Environmental Control
89 Kings Highway
P.O. Box 1401
Dover, Delaware 19903
(302) 7394691
(302) 739-3491 [FAX]

Florida
Janet Llewellyn, Chief, Bureau of Wetland Resource Management
Florida Department of Environmental Regulation
2600 Blairstone Road
Tallahassee, Florida 32301
(904) 488-0130
(904) 488-6579 [FAX]

Georgia
Mike Creason
South Unit Coordinator, Industrial Wastewater Program
Georgia Department of Natwal Resources
205 Butler Street
S.E., Floyd Towers East
Atlanta, Georgia 30334
(404) 6564887

Stuart Stevens
Department of Natural Resources
1 Conservation Way
Brunswick, Georgia 31523
(912) 264-7365

Hawaii
Mary Rose Teves
Acting Manager
Environmental Planning Office
Hawaii Department of Health
500 Waterfront Plaza, Suite 250
Honolulu, Hawaii 96813
(808) 548-8337

Rick Hoffman, Environmental Planner
Environmental Planning Office
Hawaii Department of Health
500 Waterfront Plaza, Suite 250
Honolulu, Hawaii 96813
(808) 543-8335

­•­
II

'.­
I

••
I

•
II
II

•
II

--•
II

•
II



Wetland and Riparian Contacts

Hawaii
Ron Walker
Wildlife Program Manager
Hawaii Department of Land and Natural Resources
1151 Punchbowl Street
Honolulu, Hawaii %813
(808) 548-8850

Idaho
Jerry Yoder
Water Quality Engineer
Department of Health and Welfare
Division of Environmental Quality
1410 Hilton Street
Boise, Idaho 83706
(208) 334-5860
(208) 334-0417 [FAX]

Illinois
BruceJ. Yurdin
Environmental Protection Specialist
Illinois Environmental Protection Agency
2200 Churchill Road
Springfield, Illinois 62794
(217) 782-16%
(217) 782-9891 [FAX]

Indiana
John Winters
Water Quality and Standards Branch
Department of Environmental Management
105 S. Meridian Street
Indianapolis, Indiana 46206-6015
(317) 243-5028
(317) 243-5092 [FAX]

Iowa
Ralph Turkle
Environmental Engineer
Department of Natural Resources
900 East Grand Avenue
Des Moines. Iowa 50319
(515) 281-7025
(515) 281-8895 [FAX]

Kansas
Leon Hobson
Environmental Engineer
Department of Health and Environment
Building 740. Forbes Field
Topeka, Kansas 66620
(913) 296-5548
(913)2~247 [FAX]



Wetland and Riparian Contacts

Kentucky
Don Walker
Biologist
Kentucky Division of Water
18 Reilly Road
Frankfort. Kentucky 40601
(502) 564-4310
(502) 564-4245 [FAX]

Louisiana
Larry Wiesepape
Certification Coordinator
Louisiana Deparunent of Environmental Quality
P.O. Box 44091
Baton Rouge. Louisiana 70810
(504) 342-6363
(504) 342-8929 [FAX]

Maine
Donald Witherill
Department of Environmental Protection
State House Station 17
Augusta. Maine 04333
(207) 289-2111

Maryland
JoAnn S. Watson
Head of Standards. Regulations and Policy Development Section
Deparunent of the Environment
Division of Standards and Certification
Water Management Administration
2500 Broening Highway
Baltimore. Maryland 21224
(301) 631-3609
(301) 633-0456 [FAX]

David Burke
Chief. Nontidal Wetlands Division
Maryland Water Resources Administration
Tawes Stale Office Building
Annapolis. Maryland 21401
(301) 974-3841

Charles Cover
Chief. Tidal Wetlands Division
Maryland Water Resources Administration
Tawes Stale Office Building
Annapolis. Maryland 21401
(301) 974-3870
(301) 974-2618 [FAX]
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Wetland and Riparian Contacts

Massachusetts
Judy Perry
Division of Water Pollution Control
1 Winter Street
Boston, Massachusetts 02108
(617) 292-5655

Bob Golledge
Division of Wetland and Waterway
1 Winter Street
9th Floor
Boston, Massachusetts 02108
(617) 292-5695

Arleen O'Donnell
Assistant Commissioner
Bureau of Resource Protection
Department of Environmental Protection
1 Winter Street
9th Floor
Boston, Massachusetts 02108
(617) 292-5975

Michigan
LesThomas
Land and Water Management Division
Department of Natural Resources
P.O. Box 30028
Lansing, Michigan 48909
(517) 373-9244
(517) 373-9965 [FAX]

Peg Bostwick
404 Program Coordinator
Michigan Department of Natural Resources
Land and Water Management Division
P.O. Box 30028
Lansing, Michigan 48909
(517) 335-2694
(517) 335-9965 [FAX]

Donna Chippewa
Michigan Department of Natural Resources
Land and Water Management Division
P.O. Box 30028
Lansing, Michigan 48909
(517) 335-2694
(517) 373-9965 [FAX]



Wetland and Riparian Contacts

Minnesota
Lawrence Zdon
Starf Engineer
Minnesota Pollution Control Agency
Division of Water Quality
520 Lafayette Road
St. Paul, Minnesota 55155
(612) 297-8219
(612) 297-1456 [FAX]

Mississippi
James Morris
Environmental Scientist IV
Department of Environmental Quality
Office of Pollution Control (OPe)
P.O. Box 10385
Jackson, Mississippi 39289-0385
(601) 961-5151
(601) 354-6612 [FAX]

Missouri
John Howland
Water Quality Management Section Chief
Missouri Department of Natural Resources
P.O. Box 176
Jefferson, Missouri 65102
(314) 751-7143
(314) 751-9396 [FAX]

Montana
Jack Thomas
Environmental Programs Supervisor
Water Quality Bureau (OHES)
A-206 Cogswell Building
Helena, Montana 59620
(406) 444-2406

Nebraska
John F. Bender
Environmental Control Programs Specialist
Nebraska Department of Environmental Control
State Station House
P.O. Box 98922
Lincoln, Nebraska 68509-8922
(402) 471-4201
(402) 471-2909 [FAX]

Dick Gersib
Nebraska Game and Parks Commission
2200 N. 33rd Stteet
P.O. Box 30370
Lincoln, Nebraska 68503
(402) 471-5436
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Wetland and Riparian Contacts

Nevada
Glen Gentty
Environmental Management Specialist III
Nevada Division of Environmental Protection
123 W. Nye Lane
Carson City, Nevada 89710
(702) 687-4670
(702) 885-0868 [FAX]

New Hampshire
Kenneth Kettenring
Administrator
Department of Environmental Services Wetlands Bureau
P.O. Box 2008
Concord, New Hampshire 03301-2008
(603) 271-2147
(603) 271-1381 [FAX]

New Jersey
Barry Chalofslcy
Acting Bureau Chief
Division of Water Resources
Department of Environmental Protection
CN029
Trenton, New Jersey 08625
(609) 633-7026

New Mexico
David F. Tague
Program Manager
Environmental Improvement Division
Surveillance and Standards Section
Surface Water Quality Bureau
1190 St. Francis Drive
Santa Fe, New Mexico 87503
(505) 827-2800
(505) 827-2836 [FAX]

New York
George Danskin
Chief Permit Administrator
New York State Department of Environmental Conservation (DEC)
50 Wolf Road
Albany, New York 12233
(518) 457-2224
(518) 457-5965 [FAX]



Wetland and Riparian Contacts

North Carolina
Ron Ferrell
Wetlands and Technical Review Group
North Carolina Department of Environment
Health and Natural Resources
P.O. Box 27687
Raleigh, North Carolina 27611
(919) 733-7015
(919)733-2622 [FAX]

North Dakota
Michael Sauer
Limnologist
State Department of Health
P.O. Box 5520
Bismarlc, North Dakota 58502-5520
(701) 221-5210

Ohio
Hugh Crowell
Environmental Scientist
Ohio Environmental Protection Agency
1800 Watermarlc Drive
P.O. Box 1049
Columbus, Ohio 43266-0149
(614) 644-2152
(614) 644-2329 [FAX]

Oklahoma
Douglas Jester
Technical Adviser
Water Quality Division
Oklahoma Water Resources Board
P.O. Box 150
Oklahoma City, Oklahoma 73101-0150
(405) 231-2590
(405) 231-2600 [FAX]

Oregon
Ken Bierly
Wetlands Program Manager
Division of State Lands
775 Summer Street
Salem, Oregon 97310
(503) 378-3805
(503) 378-4844 [FAX]

Richard Olsen
Wetlands Specialist
Department of Environmental Quality
Water Quality Division
811 Southwest 6th Avenue
Portland, Oregon 97204
(503) 229-5351
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Wetland and Riparian Contacts

Pennsylvania
John E. McSparran
Director
Bureau of Water Resource Management
3600 Vartan Way
Harrisburg, Pennsylvania 17105-8761
(717) 541-7800
(717 657-4057 [FAX]

Ken Reisinger
Chief, Education and Technical Assistance
Division of Rivers and Wetland Conservation
Bureau of Water Resources Management
Deparunent of Environmental Resources
3600 Vartan Way
Harrisburg, Pennsylvania 17110-9333
(717) 541-7802
(717) 657-4057 [FAX]

Bob Hill
Department of Environmental Resources
Bureau of Water Resources Management
3600 Vartan Way
Harrisburg, Pennsylvania 17110-9333
(717) 541-7867
(717) 657~57 [FAX]

Rhode Island
Dean Albro, Chief
Department of Environmental Management
Freshwater Wetlands Program
291 Promenada Street
Providence, Rhode Island 02908-5767
(401) 277-6820

South Carolina
Chester Sansbury
Director
Division of Water Quality and Shellfish Sanitation
Department of Health & Environmental Control
2600 Bull Street
Columbia, South Carolina 29201
(803) 734-5312
(803) 734-5216 [FAX]

Sally C. Knowles
Manager, Water Quality Certification and Wetlands Programs Section
South Carolina Department of Health and Environmental Control
2600 Bull Street
Columbia, South Carolina 29201
(803) 734-5311
(803) 734-5216 [FAX]



Wetland and Riparian Contacts

South Dakota
Joan Bortnem
Department of Water and Natural Resources
Point Source Control Program
Joe Foss Building
523 E. Capitol Avenue
Pierre, South Dakota 57501-3181
(605) 773-3351

Tennessee
Mike Lee
Biologist ill
Division of Water Pollution Control
Department of Conservation
150 Ninth North Avenue
7th Floor, Terra Building
Nashville, Tennessee 37203
(615) 741-7883
(615)741-4608 [FAX]

Texas
Richard Respess
Hydrologist
P.O. Box 13087
Capitol Station
Austin, Texas 78711
(512) 463-8412
(512) 463-8408 [FAX]

Utah
Mike Richert
Utah Department of Health
288 N. 1460 West
P.O. Box 16690
Salt Lake City, Utah 84116-0690
(801) 538-6146

Vermont
Eric Sorenson
Assistant Wetlands Coordinator
Agency of Natural Resources
Department of Environmental Conservation
103 S. Main Street
Waterbury, Vermont 05676
(802) 244-6951

Virginia
Joseph Hassell
401 Program Manager
State Water Control Board
2111 N. Hamilton Street
P.O. Box 11143
Richmond, Virginia 23230
(804) 367-6435
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Wetland and Riparian Contacts

Washington
Michael Palko
Department of Ecology
Mail Stop PV-11
Olympia, Washington 98504
(206) 459-6237

Washington
Mary Burg
Department of Ecology
Mail Stop PV-11
Olympia, Washington 98504
(206) 459-6790

Perry Lund
Project Coordinator
Wetlands Section
Shorelines and Coastal Zone Management Program
Department of Ecology
Mail Stop PV-11
Olympia, Washington 98504
(206) 459-6000

West Virginia
Frank Pelurie, Administrator
Office of Environmental and Regulatory Affairs
Building 3, Room 712
Charleston, West Virginia 25305
(304) 348-2761

Barbara Taylor
Department of Natural Resources
Capitol Complex, Building 3
Room 712
Charleston, West Virginia 25305
(304) 256-6850
(304) 256-6948 [FAX]

Wisconsin
Scott Hausmann
Chief, Water Regulation Section
Bureau of Water Regulation and Zoning
Department of Natural Resources
P.O. Box 7921
Madison, Wisconsin 53701
(608) 266-7360
(608) 267-3579 [FAX]

Wyoming
Bill DiRienzo, Water Quality Analyst
DEQ - Water Quality Division
Herschler Building
Cheyenne, Wyoming 82202
(307) 777-7781
(307) 777-5973 [FAX]



Wetland and Riparian Contacts

Other Contacts

Association of Wetlands Managers
Jon Kusler
P.O. Box 2463
Berne, New York 12023-9746
(518) 872-1804

The Council of State Governments
Steve Brown
P.O. Box 11910
Iron Works Pike
Lexington, Kentucky 40578
(606) 252-2291

National Conference of State Legislatures
Gordon Meeks, Jr.
L. Cheryl Runyon
1050 17th Street
Denver, Colorado 80265
(303) 623-7800

Washington State University
William Budd
Program in Environmental Science and Regional Planning
Washington State University
Pullman, Washington 99164
(509) 3354114

World Wildlife Fund and The Conservation Foundation
Debra Prybyla
1250 24th Street, NW
Washington, D.C. 20037
(202)778-9686

Heidi Sterk
1250 24th Street, NW
Washington, D.C. 20037
(202)778-9751

University of Georgia
Professor Bruce Ferguson
School of Environmental Design
University of Georgia
Caldwell Hall
Athens, Georgia 30602
(404) 5424727
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Wetland and Riparian Contacts

University of Georgia
Jim Kundell
Senior Associate
Vinson InstibJte of Government
Terrell Hall
University of Georgia
Athens, Georgia 30602
(404) 542-2736
(404) 542-9301 [FAX]

University of Pennsylvania
Professor Ann Strong
Department of City and Regional Planning
34th and Walnut Streets
University of Pennsylvania
Philadelphia, Pennsylvania 19104
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Appendix C

List of Documents Collected from State Agencies

Alabama
• Memorandum of Agreement between Alabama Department of Environmental Management and the Corps

of Engineers Relating to Section 404 and Section 10 pennits.
• Alabama Department of Environmental Management. Water Division - Coastal Program (Division 335­

8). Effective August 14, 1979, Amended October 7,1988.

Alaska
• Alaska Water Quality Assessment 1990 Section 305(b) Report to the Environmental Protection

Agency.
• "Wetland in Alaska: Critical Land Use Issues, A Regulators' Viewpoint," by Douglas Redburn.
• Laws of Alaska - Chapter 34 (relating to forest resources and practices and to the management of forest

lands; and providing for an effective date).
• Alaska Forest Resources and Practices Act - 1990.

Arizona
• Summary and Recommendations: Clean Water Act Section 404 Discharge of Dredged and Fill Materials

and Section 401 Water Quality Certification Programs in Arizona by Rich and Co1tman 1991.
• Verde River Corridor Project (brochure) by Arizona State Parks Department
• ADEQ and Your Section 404 Pennit (brochure) by Arizona Department of Environmental Quality

(ADEQ).
• Regulatory Program - U.S. Anny Corps of Engineers, Los Angeles District (brochure).
• Pennits Air/Water!Waste The Application and Issuance Process, November 1990 by ADEQ.
• Arizona Rivers Assessment (map and brochure) by Arizona State Parks Department
• Arizona Laws Relating to Environmental Quality, 1990 edition.
• State of Arizona Water Quality Assessment for 1990 [Section 305(b)).
• Arizona Nonpoint Source Assessment Report.
• Arizona Nonpoint Source Water Quality Management Program, 1989.
• Arizona Rivers Lifeblood of the Desert A Citizens Proposal for the Protection of Rivers in Arizona

(Arizona Rivers Coalition), March 1991.
• Surface Water Quality Standards (A.A.C. RI8-11-201 et seq.), September 30, 1987.
• Arizona Water Quality Control Council Policy for Construction and Related Activities in Water, April

13, 1977.
• Designation of ADEQ as Agency of Arizona for all purposes of the CWA (ARS 49-202A).
• Nonpoint Source Program (ARS 49-203.3 and 49.245 through 49-248).
• Attorney General Certified Rules for Related Agricultural Activities on January 3,1991.
• Arizona Streambed Ownership Act
• County Flood Control Districts: Flood Control Planning and Management (ARS 48-3601 through 48-

3628).
• Executive Order 89-16, Stream and Riparian Resources, June 10, 1989.
• 1990 Annual Report of the Governor's Riparian Task Force, October 1990.
• Agency Authorities, Programs and Activities Impacting Riparian Resources, ADEQ, 1991.
• Executive Order 91-6, Protection of Riparian Areas, February 14, 1991.
• Arizona Game and Fish Department Policies:

- Riparian Habitat (11.1), October 16, 1987.
- Wildlife and Wildlife Compensation (111), June 26, 1987.
- Wildlife and Wildlife Compensation Procedure (111.1), November I, 1987.
- Natural Environmental Policy Act Compliance (D14), November 1,1987.
- Procedures for Implementation of the Water Conservation and Recreation Development Fund and all

Water-Oriented Developments (12.3), July 2, 1971.
• Memo 89-05 ADOT Highway Division: Preservation of Arizona's Wetlands (issued August I, 1989,

reviewed August I, 1990, no expiration).



List of Documents Collected from State Agencies

Arizona
o Riparian Ecosystem Strategic Plan 1989, A Supplement to the Arizona State Land Department Strategic

Plan, November 1989.
o Draft of Bmeau of Land Management Arizona State Riparian Area Management Strategy.
o Arizona Wetlands Priority Plan, Arizona State Parks Board, 1988.

Arkansas
o Arkansas Technical Review Committee Process, Procedure and Responsibilities.
o Technical Review Committee List
o 401 Certification Flow Chart.
o 401/404 Wetlands Program.
o Data Compilation for 404 Permits.
o Copy of Examples of 401 Certification Approvals/Conditions and Denials.
o Regulation No.2, As Amended, Regulation Establishing Water Quality Standards for Surface Waters of

the State of Arkansas Regulation - January 1988.
o Arkansas Water and Air Pollution Control Act (Act 472 of 1949, as amended - section 82-1901, et seq.,

Arkansas Statute).
o Arkansas Water Quality Inventory Report 1990. Prepared Pmsuant to Section 305(b) of the Federal

Water Pollution Control Act.

California
o Nonpoint Sources Management Plan - November 1988.
o Nonpoint Source Assessment Report - November 1988.
o Information collected but not from California Official:

• Proposed Wetlands Policy Procedural Guidelines for the San Francisco Bay Region by Michael P.
Carlin, Revised Final Draft

• The Porter-Cologne Water Quality Control Act, January 1989 (Including 1988 Amendments).
• Water Quality Control Plan, San Francisco Bay Basin Region 2, December 1986.

Colorado
o The Basic Standards and Methodologies for Surface Water, August 1989.
o Certification of Federal Licenses and Permits, January 1989.

Connecticut
o Inland Wetlands and Watercomses Act. Sections 213 - 36 through 213 - 45 of the Connecticut General

Statutes as amended through July 1987 (annotated).
o 1989 Amendments to the Inland Wetland Act
o Permit Application Inland Wetlands and Watercourses.
o Model Inland Wetlands and Watercourses Regulations - Revised September 1989.
o Stream Channel Encroachment Line Statutes Sections 213 - 342 through 213 - 349.
o Notice of Application Fees, Connecticut Water Diversion Policy Act Applications - CGS Sections 213­

365 through 213 - 378.
o Section 213-354-1 - Regulations for Mapping Wells in Stratified Drift Aquifers to Level A Standards.
o Administrative Regulations - Inland Wetlands and Watercourses Regulation of the Connecticut

Department of Environmental Protection - Section 213 - 39-1 through 213 - 39-15.
o Administrative Regulations - Water Diversion - Section 213 - 372-1 through 213 - 377(c)-2.
o The Connecticut Water Diversion Policy Act. CGS Sections 213 - 365 through 213 - 378 as amended.
o Application for Water Diversion Permit Connecticut Water Diversion Policy Act.
o "The 'No Feasible and Prudent Alternative Test' Increased Protection for Connecticut's Wetlands and

Watercourses" by Gregory A. Sharp, Chairman, Council on Environmental Quality, August 11,1987.
o "Wetland Compensation, A Policy Proposal" by Department of Environmental Protection, Inland Water

Resources Management Division in Cooperation with the Commissioner's Task Force on Wetlands
Compensation.

o Wetland Protection in Connecticut (Introduction to Connecticut's Inland Wetlands).
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List of Documents Collected from State Agencies

Connecticut
o Water Quality Standards, February 1987.
o Regulatory Program Index, January 1990.
o 'Rivers of Connecticut' (brochure).
o 'Rivers' Volume I, January 1990.
o 'Rivers'Volume I, Number 2, Summer 1990.
o 'Rivers' Volume I, Number 3, Fall 1990.
o 'Rivers' Volume 2, Number 2, Spring 1991.
o 'Rivers' Volume 2, Number I, Winter 1991.
o Substitute House Bill No. 7080 - An Act Concerning River Management and Protection.

Delaware
o State Wetlands Conservation Plans - Draft Discussion Outline Prepared for the Workshop on State

Wetlands Regulations.
o Freshwater Wetlands in Delaware A Framework for Their Conservation, Protection and Management

Florida
o Environmental Control - Chapter 403.
o Dredge and Fill Activities - Chapter 17 - 312.
o Surface Waters of the State - Chapter 17 - 301.
o Surface Water Quality Standards - Chapter 17 - 302.
o Joint Application for Pennit - Dredge - Fill- Structures. Effective November 30, 1982.
o 1990 Florida Water Quality Assessment, 305(b) Technical Appendix - 1990.
o Policy for "Wetland Preservation - as - Mitigation." June 20,1988.

Georgia
o Georgia Wetlands Trends and Policy Options by James Kundell and S. Wesley Woolf.
o Management of Georgia's Marshlands Under the Coastal Marshland Protection Act of 1970 by James

Kundell, Janet Kealey, Robert Klant, and Linda Wilson.
o Criteria for Wetlands Protection Under the Georgia Planning Act.
o Mountain and River Corridor Protection Act of 1991 (Bill passed and has been signed by the Governor).

Hawaii
o Hawaii Administrative Rules, Amendment and Compilation of Chapter II-54, November 20,1989.
o Section 401 Water Quality Certification Guidelines. November 17, 1989.

Idaho
o Idaho Nonpoint Source Management Program 1989.
o Idaho Water Quality Status Report and Nonpoint Source Assessment 1988.
o Memorandum of Agreement Between The Deparunent of Water Resources and The Department of Lands,

The Department of Fish and Game, and The Department of Health and Welfare.
o Executive Order No. 88-23 - Antidegradation Policy: Implementation, Water Quality Advisory Working

Committee, and Assignment of Functions to State Agencies, 1988.
o Definition of Outstanding Resource Water (ORW).
o Definition of "Waters" and "Waters of the State."
o Discussion Draft - Best Management Practice Livestock Grazing of Riparian Areas and Wetlands.
o Idaho Agricultural Pollution Abatement Plan 1983.
o Operating Procedures for Development and Use ofa Wetland Bank in Idaho.
o Stream Channel Alterations Rules and Regulations and Minimum Standards, August 1987.
o Best Management Practices for Road Activities Volume I, August 1982.
o Comprehensive State Water Plan, Rules and Regulations.
o Idaho Lake Protection Act.
o Idaho Forest Practices Act.
o Idaho Priorities for Wetland Protection Summary of the Idaho Natural Heritage Program. From "1990

Centennial Edition Idaho Outdoor Recreation Plan," Idaho Parks and Recreation.



List of Documents Collected from State Agencies

Illinois
o General Information and Instructions for Completion of Joint Application for Permit.
o Draft Idaho Water Resource Board Comprehensive State Water Plan Rules and Regulations.
o Alteration of Channels of Streams - Chapter 38.
o Idaho Program Summary.
o Copy of 401 Certification Approvals/Conditions.
o Illinois Administrative Code. Title 35: Environmental Protection, Subtitle C: Water Pollution,

Chapter II: Environmental Protection Agency, Pan 395: Procedures and Criteria for Certification of
Applications for Federal Permits or Licenses for Discharges into Waters of the State. January 1,1985.

o Memorandum of Agreement (MOA) Within the State of lllinois - Joint Procedures Concerning Sections
401 and 404 of the Oean Water Act

o State of Illinois Coordinated Permit Review Process-Revised Memorandum of Agreement (MOA).
o Interagency Wetland Policy Act of 1989. Public Act 86-157.
o Protecting Illinois Waters - A Cooperative Effort: by You and Illinois Environmental Protection

Agency, Illinois Department of Transportation, Division of Water Resources, Illinois Department of
Conservation, and U.S. Army Corps of Engineers.

o Environmental Protection Act, April 1990.
o Title 35: Environmental Protection, Subtitle C: Water Pollution, and Chapter I: Pollution Control

Board, July 9, 1990.
o Illinois Water Quality Report 1988-1989.

Indiana
o No Information

Iowa
o Water Quality Standards - Chapter 61.
o Definitions from Title IV Wastewater Treatment and Disposal.
o Jurisdiction of Department of Natural Resources - Chapter 455B, December 1990.
o Joint Application Form - Protecting Iowa Waters (Iowa Department of Natural Resources and the

Corps).
o Water Quality Standards Mitigation Policy and Guidelines for Projects Affecting Iowa's Lakes and

Streams, October 1987.
o Example of Construction Permit.
o Example of 401 Certification Approvals/Conditions and Denials.
o Water Quality in Iowa During 1988 and 1989 - April I, 1990.

Kansas
o Kansas Surface Water Quality Standards.

- Kansas Surface Water Quality Standards.
- Supplement Maps.
- Summary of Available Water Quality Criteria and Standards.
- Ammonia Worksheet

o Example of 401 Certification Conditions and Approval.
o U.S. Army Corps of Engineers Regulatory Program Applicant Information, November 1977.
o Federal Register, Department of Defense, U.S.Army Corps of Engineers, 33 CPR Parts 320 through

330. Regulatory Programs of the Corps of Engineers, Final Rule. Thursday, November 13, 1986.
o Proposed Standards - Kansas Surface Water Quality Standards Including Pending Revisions, January 4,

1991.
o Kansas Water Plan Summary, Fish, Wildlife and Recreation Section. Summary Sheet No.5,

September 1990.

Kentucky
o 1990 Water Watch Program Services, January 1990.
o Feasibility of Kentucky Administration of the Dredge and Fill (404) Permit Program, September, 1988.
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List of Documents Collected from State Agencies

Kentucky
• Kenmcky Wild Rivers Regulations. Kenmcky Administrative Regulations. Title 401,

Chapter 4: 100 - 4: 140, November 1989.
• Federal Regulations - Section 328.3(e) Ordinary High Water. p.192.
• A Methodology to Qassify Pre-Project Mitigation Sites and Develop Performance Standards for

Construction and Restoration of Forested Wetlands: Results of an EPA - Sponsored Workshop. (Cover
Sheet and Table of Contents).

• Mitigation types and Conditions.
• Introduction to Checklist.
• Example of 401 Conditions and Approval (Letter).
• River Views. The Quarterly Bulletin About River Conservation in Kentucky. Number 7, Summer

1990.
• Kenmcky Rivers Assessments. A Cooperative Statewide Rivers Assessment by the Kentucky Division

of Water and the National Park Service.
• 1990 Kentucky Repon to Congress on Water Quality, April I, 1990.
• Section 401 Application Requirements for Wetlands.
• Section 401 Application Requirements for Stream Channelization/Relocation.
• NabJral Resources and Environmental Protection Cabinet - 401 KAR 5: 029, General Provisions.
• Application for Water Quality Certification.
• Flow Chan - Individual Permit Processing.
• Flow Chart - 404 Process.
• Kenmcky Wild Rivers System - (Informational Copy), March 1991.
• Information about the EPA Grant for Development of Section 401 Implementing Regulations and Bio­

criteria for Wetlands.

Louisiana
• No Information

Maine
Application Form - Natural Resources Protection Act. Title 28 M.R.S.A. Sections 480-A through 480­
S. Revised November I, 1990.

• Stamte - Natural Resources Protection Act. Title 38 M.R.S.A. Section 480-A through 480-S. Revised
July 14, 1990.

• Chapter 305 - Natural Resources Protection Act Permit by Rule Standards. Effective February 15,
1989.

• Chapter 310 - Natural Resources Protection Act Wetland Protection Rules. Effective June 30,1990.
• State of Maine Guidelines for Municipal Shoreland Zoning Ordinances. Edited for Municipalities with

No Tidal Waters or Coastal Wetlands. 06-096 Department of Environmental Protection - Chapter 1000.
Effective March 24,1990.

• Department of the Army General Permit State of Maine. Expiration May 6, 1993.

Maryland
• Code of Maryland Regulations. 26.08.01 - General. January I, 1989.
• Code of Maryland Regulations. 26.08.01 - Water Quality. January I, 1989.
• Subtitle 8 - Appropriation or Use of Waters, Reservoirs, and Dams. Section 8-801 through 8-811.
• Title 8 - Annotated Code of Maryland, Subtitle 5 - Water Resources Administration, Chapter 3 -

Construction on Non-Tidal Waters and Flood plains. Effective September 14,1989.
• Title 8-101 - Definition of Waters of the State.
• Draft Section 401 Water Quality Certification Mitigation Assessment Guidelines.
• Section 401 Water Quality Certification Stormwater Management Assessment Guidelines.

June 24, 1988.
• Section 401 Water Quality Certification, Marina Assessment Guidelines. June 30, 1989.
• General Water Quality Certification No. 88-GWQC-002, Marsh Creation Project
• General Water Quality Certification No. 89-GWQC-002 for the Placement of Riprap for Shore

Protection.



List of Documents Collected from State Agencies

Maryland
• General Water Quality Certification No. 89-GWQC-OO1 for Construction of Bulkheads.
• General Water Quality Certification No. 88-GWQC-00lR for Installation of Utility Lines.
• Maryland General Pennit Non-Tidal Wetlands - MDGP-(I) January 31,1991.
• Announcement of Revision of Joint Pennit Application for Construction in any Floodplain, Waterway

or Wetlands Area in Maryland January 3,1991.
• Water Quality Certification Program Overview. June 1990.
• Assessment Criteria for the Determination of Shellfish Resources in Maryland Waters.
• Maryland General Pennit Nontidal Wetlands (MDGP-l), January 31,1991.
• Title 8 - Department of Natural Resources, Subtitle 5 - Water Resources Administration, 08.05.04 -

Nontidal Wetlands.
• Copy of Changes (Proposed Deletions and Additions) of 08.05.04 - Nontidal Wetlands.
• Subtitle 12 - Nontidal Wetlands.
• Managing Tidal Wetlands (Brochure from Water Resources Administration).
• Maryland Water Resources Administration Tidal Wetland Division Shore Erosion Protection Guidelines.

Effective February 21, 1990.
• Simple Guidelines to Help You Receive Your State Wetlands License.
• Copy of Approved Surety Bond for Wetlands Permit
• Title 9 - Wetlands and Riparian Rights. 9-101 through 9-603.
• The Maryland Coastal Zone Management Program's Goal and Objectives.
• Copy of Water Quality Certification.
• Joint Pennit Application. Instruction Booklet for the State of Maryland and the U.S. Army Corps of

Engineers. January 1988.
• Information collected but not from a Maryland official:

• The Nontidal Wetlands Protection Act.
• Title 9 - Wetlands and Riparian Rights.
• Title 08.05.04 - Nontidal Wetlands.

Massachusetts
• Massachusetts Surface Water Quality Standards - 314 CMR 4.00.
• Certification for Dredging, Dredged Material Disposal and Filling in Waters - 314 CMR 9.00.
• Application Completeness Checklist for Water Pollution Control.
• Flow Chart - Massachusetts Coastal Permit Processing.
• Copy of Water Quality Certification ApprovalslConditions and Denials.
• Application for Water Quality Certification for Excavating/Filling in Waters and Wetlands.
• Preface to Wetlands Regulations Relative to Protection of Wildlife Habitat 1987. Regulatory

Revisions - 310 CMR 10.00.
• Wetlands Conservancy Program.
• Wetlands Conservancy Program: Questions and Answers.
• Wetlands Protection Program Policy 90-1: Exemption for Normal Maintenance or Improvement

Activities for Land in Agricultural Use.
• Wetlands White Paper: A Report on the Protection of Wetlands in Massachusetts, February 1991.

Michigan
• Memorandum of Agreement between the State of Michigan Department of Natural Resources and the

U.S. Environmental Protection Agency.
• Copy of Application for Permit
• Land/Water Related Construction Laws in Michigan.
• Act No. 167, P.A. of 1968 - Senate Bill No. 960 (Enact Water Resources Commission). Approval by

Governor June 17, 1968.
• The Definition of "Wetland" in the Goemaere - Anderson Wetland Protection Act, PA 203 of 1979.
• Michigan's Natural Rivers System.
• Michigan's Inland Lakes and Streams Act. 1972. Public Act 346 As Amended and Administrative

Rules. November 1985.
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List of Documents Collected from State Agencies

Michigan
• Natural River Act of 1970 (Act 231 of 1970). Effective April 1, 1971.
• Michigan's Natural Rivers Program. Rules for Utilities and Publicly Provided Facilities. Filed With

Secretary of State on November 28, 1979.
• Michigan Wetlands - A Guide for Property Owners and Home Builders (Brochure).
• Information on the Wetlands Inventory in Michigan (Brochure).
• The Goemaere - Anderson Wetland Protection Act. Act 203, PA 1979 (Brochure).
• Michigan's Natural Rivers Program (Brochure).
• Wetland Protection Guidebook.
• Information collected but DOt from a Michigan official:

... Michigan's Goemaere-Anderson Wetland Protection Act, 1979 Public Act 203 and Administrative
Rules, October 1988.

... Department of Natural Resources Water Quality Standards

... Memorandum of Understanding Between the State of Michigan Department of Natural Resources and
the U.S. Anny Corps of Engineer, Detroit District, July 1977.

... Manual for Wetland Evaluation Techniques, Operational Draft

... Natural Resources Register, Volume 9, No.2, June 1989. Special Issue: Wetlands.

... The State of Michigan 404 Program.

... Nongame Wildlife Fund (State Income Tax Fund).

... General Permit Categories for Minor Activities in Wetlands in the State of Michigan, 1979 Public
Act 203, The Goemaere-Anderson Wetland Protection Act

... Administrative Rules Established on July 7, 1988.

... Flow Chart for The Goemaere-Anderson Wetland Protection Act PA 203.

... Department of Natural Resources Construction Permit Process.

... The Michigan Department of Natural Resources Wetland Determination Manual Draft for Field
Testing, Volume I, March 1989.

Minnesota
• Memorandum of Agreement Between the Department of Natural Resources (DNR) and the Minnesota

Pollution Control Agency (MPCA). June 5,1989.
• Cooperative Agreement Between the St. Paul Corps of Engineers and the Minnesota Pollution Control

Agency General Permit Number GP-OOl-MN and Regional Conditioning of the Nationwide Permits.
• Memorandum of Agreement Between the Minnesota Department of Natural Resources and the Minnesota

Pollution Control Agency Establishing Procedures Governing State Permit Review of Activities in
Waters of the State of Minnesota.

• Standards for the Protection of the Quality and Purity of the Waters of the State - Chapter 7050.
Effective date November 12, 1990.

Mississippi
• . 401 Purview and Policy Mississippi Department of Environmental Quality.
• Draft State of Mississippi Water Quality Criteria for Intrastate, Interstate and Coastal Waters. Adopted

March 22,1990, Proposed Amendments December, 1990.
• U.S. Army Corps of Engineers Regulatory Program Applicant Information.
• Copy of Typical U.S. Army Corps of Engineers Review Process for 404 Dredge and Fill Permit

Request
• Mississippi Water Quality Report 1990.
• Copy of 401 Certification ApprovalslConditions.

Missouri
• Rules of Department of Natural Resources Division 20 - Clean Water Commission, Chapter 6 - .

Permits.
• Chapter 640 - Department of Natural Resources. (Establishes the Natural Resources Protection Fund,

Water Pollution Permit Fee Subaccount).
• Chapter 644 Water Pollution - Missouri Clean Water Law.



List of Documents Collected from State Agencies

Missouri
• Rules of Department of Natural Resources Division 20 - Clean Water Commission.

10 CSR 20-7.031 - Missouri Water Quality Standards.
• Criteria for Designated Uses. Effective April 15, 1989.
• Missouri Oean Water Commission - Channel Modification Guidelines. March 1981.
• Draft Guidelines for Section 10/404 Activities.
• Missouri Water Quality Report 1990.
• Draft Memorandum of Agreement by and between the U.S. Army and the State of Missouri.
• Copy of 401 Certification Approvals/Conditions.

Montana
• A Guide to Stream Permitting in Montana.
• Montana's Riparian Areas, A Guide to Streamside Management and Assistance for Landowners.
• Aquatic Ecosystem Protections - Chapter 7.
• Application for Short-Term Exemption from Surface Water Quality Standards for Construction Activity

- ARM 16.20.633(3).
• Montana Water Quality Act (Includes 1979 Revisions).
• Administrative Rules of Montana, Title 16, Chapter 20 - Water Quality and Sub-Chapter 6 - Surface

Water Quality Standards. June 30,1988.
• Interagency Memorandum of Understanding: Management and Mitigation of Highway Construction

Impacts to Wetlands in the State of Montana. 1989.
• Montana Water Quality 1990.
• Information collected but not from a Montana official:

• Landowner's Guide To Managing Streams - The Aoodplain and Its Functions.
• Special Report: "Grass: The Stockman's Crop, How to Harvest More of It" by Harland E. Dietz.
• Montana's Natural Streambed and Land Preservation Act (310 Permit Program).
• Fact Sheet: Range Management Planned Grazing Systems by Soil Conservation Service.
• Montana Riparian Education Committee.
• Streambank Stabilization through Revegetation by Tara Comfort.
• Job Specification Planned Grazing System.
• Possible Actions to Aid in Riparian Recovery by Riparian Education Committee.
• Sources of Funding to Aid in Riparian Recovery.
• Technical Notes: Techniques of Tree and Shrubs Propagation by Hardwood Stem Cuttings

by Soil Conservation Service.
• Repairing Riparian Makes Sense to Wellborn's by Dena Olsen.

Nebraska
• Nebraska Environmental Protection Act Nebraska Revised Statute Sections 81-1501 through 81-1533.

Reissued 1987, Cum. Supp. 1989 and Supp 1990.
• Nebraska Department of Environmental Control Title 117 - Nebraska Surface Water Quality Standards.

Revised Effective November 25, 1990.
• Nebraska Nonpoint Source Management (Section 319) Report. July 1988. (Revised January 1989).

(Note: Currently Under Revision).
• Nebraska Nonpoint Source (319) Assessment Report. July 1988. (Note: Currently Under Revision).
• Nebraska Department of Environmental Control Title 120 - Procedures Pursuant to Section 401 of the

Federal Clean Water Act, 33 U.S.C. Section 1251 et seq., For Certification by the Department of
Activities Requiring a Federal License or Permit which may result in a Discharge. Effective October 29,
1986.

• Copy of 401 Certification Approvals/Conditions and Denials.

Nevada
• Defmition of "Waters of the State."
• Nevada Water Quality Assessment [305 (b )] Report. April 1990.
• (319) Nonpoint Source Pollution Assessment Report. October, 1989.
• Copy of 401 Certification Approvals/Conditions.
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List of Documents Collected from State Agencies

New Hampshire
• Summary of New Hampshire Wetlands Program.
• Fill and Dredge in Wetlands - Chapter 482-A (482-A: 1 through 482-A:27).
• Wetlands Board Application.
• Proposed Rules (January 29,1991) - Delineation and Classification of Wetlands.
• Data Compilation for Wetlands Board Files.
• Data Compilation for Wetlands Bureau Applications/Complaints.
• Data Compilation for Board Actions 1988.
• New Hampshire Code of Administrative Rules. Chapter Wt 100 through Wt 800. Revision March

1989.
• New Hampshire Code of Administrative Rules. Revision September 1989.
• New Hampshire Rivers Management and Protection Program, as compiled from NH RSA Chapter 483

and HB 1432-FN 1990.
• Method for the Comparative Evaluation of Nontidal Wetlands in New Hampshire

New Jersey
• Infonnation collected but not from a New Jersey official:

• Guidance to Jwisdiction Information and Regulation of Wetlands in New Jersey, Revised, February
1989.

• Waking Up to the Value of Our Wetlands by Thomas H. Kean.
• Freshwater Wetlands Protection Act Guidance How to Obtain a Letter of Interpretation, July 1989.
• National Wetlands Newsletter, Volume II, No.4, July-August 1989.
• Freshwater Wetlands Protection Act - NJ.S.A. 13:9B-l et seq. (Printed as public information only,

for official version, refer to P.L. 1987, c. 156).
• Wetlands! Why? The Value of Freshwater Wetlands.
• Freshwater Wetlands Pennit Application FW-l.
• Freshwater Wetlands Protection Act Rules (NJ.A.C. 7:7A), as amended to July 17, 1989.
• Checklist for Administrative Completeness.
• Stream Encroachment Application Engineering Data Sheet.
• Pre-application Conference Checklist
• Rules and Regulations Governing Flood Hazard Area (Regulations NJ.A.C. 7:13-1.1 et. seq.) for

Stream Encroachment Pennits, includes all amendments through February 4, 1985.
• Standard Application Form CP#I, Construction Related and Discharge Permits.

New Mexico
• Water Quality and Water Pollution Control in New Mexico 1990.
• New Mexico Nonpoint Source Pollution Management Program. September 12, 1989.
• Water Quality Standards for Interstate and Intrastate Streams in New Mexico. March 8, 1988.
• Application for State Water Quality Certification.
• Flow Chart of Surface Water Quality Bureau.

New York
• Annual Report of the Uniform Procedures Act Permit Application Fees Established by Article 70

of the Environmental Conservation Law. August 1989.
• Annual Report of the Uniform Procedures Act Permit Application Fees Established by Article 70 of the

Environmental Conservation Law. August 1988.
• Joint Application for Permit
• Environmental Notice Bulletin. January 2, 1991.
• Memorandum of Understanding Between the New York State Department of Environmental

Conservation and the U.S. Anny Engineer Districts in New York and Buffalo.
• Uniform Procedures Application Fee Schedule.
• Applicant's Guide to State Environmental Quality Review Act (SEQR) (Brochure).
• Applicant's Guide to the Uniform Procedures Act (Brochure).
• Citizen's Guide to SEQR (Brochure).
• Wetlands and Real Property Valuation - What Does it Mean for Your Property Taxes (Brochure).



List of Documents Collected from State Agencies

North Carolina
• No Information

North Dakota
Standards of Water Quality for State of North Dakota (Rule 33-16-02). Effective date February 1, 1991.
North Dakota Nonpoint Source Pollution Management Program. January 1990. Prepared to fulfIll the
requirements of Section 319 of the Clean Water Act.
North Dakota Rivers Study, December 1987.
The Status of Water Quality in the State of North Dakota 1988-1989. The 1990 Report to the Congress
of the United States.
Drainage Rules - November 1989.

Ohio
• Hydrologic/Habitat Modification.
• 401 Regulations and Permit Procedures.
• Public Water Supply/401 Water Quality Certification Coordination Worksheet.
• Executive Order 90-68. October 25,1990.
• 401 Certification Processing Worksheet.
• 401 Certification Review Worksheet.
• Copy of 401 Certification Approvals/Conditions.
• Ohio Stream Management Guide 1986.

Oklahoma
• No Information

Oregon
• Agricultural Drainage Permitting Requirements
• Information collected but not from an Oregon official:

• Backgrounder - Oregon's Watershed Enhancement Program Revitalizing Oregon's Streams and
Watersheds.

• Oregon's Watershed Enhancement Program.
• Senate Bill 23 - Relating to Watershed Enhancement.
• Senate Bill 3 - Relating to Wetlands.
• Watershed Enhancement A Guide to Improving Your Urban Watershed.
• State Assumption of the Federal 404 Permit Process Division of State Lands.
• Section 404 Assumption: The Oregon Experience (Western Natural Resource Litigation Digest.

Commentary, Winter 1984) by Ed zajone.
• Removal- Fill Law ORS 54d1.620. Revised Fee Schedule. Effective Date: October 3,1989.
• Joint Application for Permit, Sample Drawings, Application Checklist. and Helpful Information.
• Administrative Rules for Oregon's Removal - Fill Permit Program, April 1986.
• Wetland Inventory and Wetland Conservation Plans - ORS 196.668 through 196.692, Effective Date:

September 1989.
• Removal - Fill Law (ORS 196.800 through 196.990) and Removal and Filling in Scenic Waterways

(ORS 390.805 through 390.925).
• Oregon Mitigation Bank Act of 1987 - ORS 196.600 through 196.665.
• Estuarine Mitigation. The Oregon Process.
• Riparian Habitat Property Tax Exemption - ORS 308
• The McKenzie River Water Quality and Recreation Initiative.
• Oregon's Removal- Fill Permit Program (Brochure).

Pennsylvania
• Pennsylvania Code. Title 25 - Environmental Resources, Chapter 105 - Dam Safety and Waterway

Management
• 'DER Inside' (pamphlet explains programs and activities of PDER).
• Pennsylvania Scenic Rivers Program (Brochure).
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List of Documents Collected from State Agencies

Pennsylvania
• Floodplain Management Act
• Pennsylvania Natural Diversity Inventory.
• A Conspectus of the Pennsylvania Wetlands Protection Program: Regulations and Policy.
• Pennsylvania Scenic Rivers Program Questions and Answers.
• Pennsylvania Scenic Rivers Program Program Guidelines.
• Wetlands: Maligned Treasures (infonnation about a VHS video).
• Fact Sheets: 1. Facts and Falsehoods, A True/False "Test" of Wetland Trivia

2. Urban Wetlands: Generously Gifting Our Cities.
3. Clues to Wetland Identification: Questions for Developer, Contractors, Surveyors,

Farmers, and Land Owners.
4. Wetlands: Functions at the Junctions.
5. Wetlands Protection and Agricultural.
6. Wetlands: Permit Required?
7. An Introduction to Wetlands.

• Joint Application Booklet.
• Pennsylvania Wetlands 1991, Focusing on the Issues Rights of Landowners by Gregory Edwards, The

Nature Conservancy.
• Infonnational handout about rules, regulations, legislation, etc.
• A User's Guide to DER Permits.
• Information collected but not from a Pennsylvania official:

* Instruction Booklet for Commonwealth of PennsylvanialU.S. Army Corps of Engineers Joint
Permit Application. April 1987.

* Chester County Planning Commission Bulletin 33.

Rhode Island
• Rhode Island General Laws of 1956 Title 46-Chapter 12 (Water Pollution) As Amended by PL289,

1986.
• State of Rhode Island and Providence Plantations Fresh Water Wetlands Act
• State of Rhode Island Department of Environmental Management Rules and Regulations Governing the

Enforcement of the Fresh Water Wetlands Act March 1981.
• State of Rhode Island and Providence Plantations Department of Environmental Management Amended

Rules and Regulations Governing the Enforcement of the Fresh Water Wetland Act. Fee Schedule­
Rules 12.01 (a) (b) and 12.02.

• Regulations for the Rhode Island Pollutant Discharge Elimination System.
• Water Quality Regulations for Water Pollution Control.

South Carolina
• Water Classifications and Standards (Regulation 61~) Classified Waters (Regulation 61-69). April 27,

1990.
• Report of the Governor's Freshwater Wetlands Forum. January 17, 1990.
• Flow Chart - 401 Water Quality Certification.
• Flow Chart - Office of Environmental Quality Program.
• Flow Chart - Regulatory Branch.
• Water Quality Certification, Regulation 61-101. Effective February 23,1990.
• "Regulation of Wetlands in South Carolina," by Chester E. Sansbury, October 4, 1990.

South Dakota
• No Information

Tennessee
• A Guide to the State ofTennessee and Federal Permits Required for Work Within Streams and Wetlands.

April 10, 1990.
• Executive Order No. 65, An Order Providing for Protection of Wetlands. April, 1985.
• Best Management Practices for Protection of the Forested Wetlands of Tennessee, 1990.



List of Documents COllected from State Agencies

Tennessee
• Draft Amendments, Chapter 1200-4-7, Natural Resources Development
• Application for Department of the Army Pennit and/or Tennessee Valley Authority Section 26a

Approval.
• Application for Tennessee Water Quality Pennit Aquatic Resource Alteration, TCA 69-3-108(b).

Texas
• The State of Texas Water Quality Inventory, 10th Edition 1990. Pursuant to Section 305(b) Federal

Clean Water Act. June 1990.
• Draft 1991 Revision -Texas Surface Water Quality Standards - Chapter 307.
• 3rd Draft Federal and State Pennitting Process.
• Texas Water Commission - Dredge and Fill Certification.

Utah
• No Infonnation

Vermont
• Vennont Wetland Rules. Effective February 23, 1990.

Virginia
• 1989 Reconvened Session, Virginia Acts of Assembly - Chapter 720. An Act to Amend the Code of

Virginia by Adding in Article 3 of Chapter 3.1 of Title 62.1, a Section Numbered 62.1-44.15:5,
Relating to the Virginia Water Protection Pennit.

• Draft VR 680-15-02 Virginia Water Protection Pennit Regulation.

Washington
• Washington Wetlands, 1988 Washington Wetlands Study Report.
• At Home with Wetlands, A Landowner's Guide. August 1990.
• Wetland Regulations Guidebook. Publication Number 88-5.
• Wetland Educational Materials. #89-BR7.
o Focus - Ecology's Wetlands Section. September 1990.
o Focus - Wetlands Inventories for Local Governments. January 1990.
o Focus - Wetlands Technical Assistance to Local Government January 1990.
o Focus - Puget Sound Wetlands Preservation. January 1990.
o Trends and Patterns in Section 404 Pennitting in Oregon and Washington.

Water Quality Standards for Surface Waters of the State of Washington - Chapter 173-201 WAC.
o Focus - Washington's Surface Water Quality Standards. January 1990.
o Federal Water Pollution Control Act -- Establishment of Implementation Procedures of Application for

Certification - Chapter 173-225 WAC.
o Flow Chart for Corps Pennit Process.
o Wetland Mitigation Banking.
o Existing Regulations Affecting Activities in Wetlands.
o Executive Order - EO 89-10 - Protection ofWet1ands.
o Report Recommendations for Compensatory Wetlands Mitigation Plans.
o Infonnation Paper - U.S. Army Corps of Engineers, Seattle District Pennit Requirements for Wetland

Fill Projects.
o Standard Operating Procedures.
o Model Wetlands Protection Ordinance. September 1990.
o Water Quality Standards for Wetlands (proposed amendments to the State's Surface Water Quality

Standards).
o Water Quality Standards for Surface Waters of the State of Washington (Chapter 173-203 WAL).
o Why Develop a Wetland Conservation Plan?
o Infonnation Received from other than state officials:

• Local Government Policies toward Environmentally Sensitive Areas in British Columbia, Canada:
Washington and Oregon, USA.
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List of Documents Collected from State Agencies

Washington
* State Environmental Policy Act Rules - Chapter 197-11 (Washington Administrative Code).

Effective April 4, 1984.
* Shoreline Planning and the Washington State Shoreline Management Act, published. April 1985.
* Use of the Environmentally Sensitive Areas Rule by County Governments in Washington State.

1988.
* Policy and Reality of Environmentally Sensitive Areas in Whitman County, Washington, USA.

1988.
* Stream Corridor Management in the Pacific Northwest I. Determination of Stream-Corridor

Widths. 1987.
* Stream Corridor Management in the Pacific Northwest: II. Management Strategies. 1987.

West Virginia
o West Virginia Department of Natural Resources Conditions required for Section 404/10 permit issuance

and state certifications as required by Section 401.
o Defmition of Water Resources, Water Pollution Control Act (section 20-5A-2).
o Procedural Rules - Regulations for State Certification for activities requiring Federal Licenses and

Permits.
o Requirements governing Water Quality Standards, 1990.
o Proposed Amendments and Revisions to State Water Resources Board, Requirements governing Water

Quality Standards, May 17, 1991.
o Legislative Rules, Requirements governing Water Quality Standards, 1991.

Wisconsin
o Water Quality Standards for Wetlands.

Wetland Use in Wisconsin Historical Perspective & Present Picture. A Comprehensive Plan for the
Management of Wisconsin's Water Resources, 1976.

o Department of Natural Resources, Chapter NR 299, Water Quality Certification.
o Department of Natural Resources, March 1989, Protecting Wetlands Through Local Zoning (pUBL-WZ­

001 89 Rev.).
o Letter from George E. Meyer, Administrator, Division of Enforcement, Department of Natural

Resources, to Will Lee, Natural Resources Board, June 22,1987, Federal, State, and Local Wetland
Regulation Jurisdictions.

o Synopsis of Regulations Affecting Wisconsin's Wetlands.
o Wisconsin Wetland Inventory.
o Different Wetland Maps for Different Jobs (DNR - 2f)1).
o Wetland Losses in Wisconsin (DNR - 10190).
o Purchasing Wisconsin Wetland Inventory Maps.
o Wisconsin Wetland Inventory Digital Data Distribution Policy.
o Wetland Acreage Based on Original Wisconsin Wetland Inventory.
o Wisconsin Wetlands Inventory, Operational Definition of a Wetland.
o Wisconsin Wetlands Inventory Map Legend
o "Saving Wetlands Means Wet Feet" by Mary Ellen Vollbrecht, Voice, Winter 1989, Deparunent of

Natural Resources.
o Coordination Agreement Between the St Paul District Corps of Engineers and the State of Wisconsin

Department of Natural Resources, General Permit Number GP-Q01-WI.
o General Water Regulatory Permit Processes (Two Flow Charts).
o General Land Use Zoning Permit Processes Relating to Wetlands (Flow Chart).
o Studying Wetland Protection Programs in Wisconsin, Summary of Wetland Permit Compliance Survey.
o 30.292 Parties to a Violation.
o 30.294 Nuisances, Abatement
o 30.298 Penalties.
o Coastal Management Goal and Program Objectives.



List of Documents Collected from State Agencies

Wisconsin
• Department of Natural Resources, Bureau of Water Regulation and Zoning, January 1991, An

Assessment of Wisconsin's Wetland Protection Programs: Should the State Assume the Federal Wetland
Fill Permit Program?

• Information collected but not from a Wisconsin official:
... Wisconsin's Shoreland Management Program - Chapter NR 115.
... Wisconsin's Water Regulation Programs work for You.
... Public or Private? I Navigability.
... Public or Private? II The Ordinary High Water Mark.
... Protecting Wetlands Through Local Zoning.
... Chapter 30.
... Flow Chart for General Water Regulation Permit Approval Process.
... Jurisdiction ofWedand Regulations.
... DNR Districts and Areas (Map and Telephone Numbers).
... Wisconsin Wetlands Inventory - Operational Definition of a Wetland.
... Wetlands Watch - A Citizens' Guide to Section 404 of the Clean Water Act
... Wetlands Watch - Citizen Participation in Section 404.
... Wetlands: The Subtle Protectors.
... Protecting Wisconsin's Wetlands: Can Wisconsin Assume Federal Permit Responsibilities?
... Summary Table ofRegulations Affecting Wetlands.
... Studying Wetland Protection Programs in Wisconsin. A Wetland User Opinion Survey. A

Study Funded by EPA and WDNR.
... Permit Applicant Telephone Survey.
... Wisconsin Wetlands Study: Field Survey of Project Compliance with Permit Conditions.

Wyoming
• Draft House Bill - Wetlands Regulation.
• Draft Memorandum of Understanding on Permit Processing for Wetland and Other Surface Waters

Protection and Mitigation.
• Interagency Agreement Between Wyoming Department of Environmental Quality and the U.S. Army

Corps of Engineers, Omaha District for Joint Application Procedures. .
• Certification Policies.
• Wyoming Environmental Quality Act 1990 Edition.
• State Program for Water Quality (401) Certification of Dredge and Fill (404) Permits.
• "Protecting Wyoming Waters" Information and Joint Application Procedures for Section 401, Section

404, and Section 10.
• Flow Chart for 404 Application Evaluation Process.
• Draft Executive Order.
• _Water Quality Rules and Regulations - Chapter I. November 29,1990.
• Draft Wyoming G Source Management Plan 1989.
• Wyoming Wetlands Act - Bill No. 0048A (Passed February 22, 1991 and Effective July 1, 1991).
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