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Dear Subscriber,

Welcome to the Stormwater Permit Manual. I am sure that you will find it a useful guide
for seeking National Pollutant Discharge Elimination System permit coverage for
stormwater discharges associated with industry activity. Beyond permitting, the Manual
will bring you the information that you need to make sound and cost-effective decisions for
long-term stormwater control and compliance with the NPDES stormwater program.

The place to start is with Tab 100, which will help you decide whether your facility is
required to seek coverage under this program. Tab 200 and 300 will help you decide what
kind of permit coverage to seek and how to apply for a permit. Tab 800 will provide you

with important information about how the stormwater program is being implemented in
your state.

Our monthly newsletters and updates will also assist you in selecting and applying for your
permit as we track the progress of EPA and the states in developing general permits as
alternatives to the cumbersome application process for individual and group permits.

EPA regulations governing stormwater associated with industrial activity are complex.
They are also still evolving, as new regulations continue to appear, as regulations already
promulgated are scrutinized in federal courts, and as states put their individual imprint
upon this program. Throughout this period of regulatory change we will keep you
informed of important developments at both the national and state levels.

And the Stormwater Permit Manual will continue to grow. Through updates to the
Manual we will bring you information about stormwater control techniques, permit
compliance issues, and regulatory enforcement actions.

I am dedicated to following the latest developments in stormwater regulations and control
and committed to passing that information to you quickly and in plain English. If you
have any questions about your subscription, please call our customer service hotline toll-
free at (800) 424-2959. If you have comments or questions about the content of the
Stormwater Permit Manual, please call me in Washington at (202) 872-4000, extension 318.

Smcerely,

' %ms Talbot, Esq.

‘ Senior Editor
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Dear Subscriber:

This month’s update contains a revised Tab 600 on stormwater permit compliance,
stormwater management and pollution prevention. This Tab incorporates, and
includes excerpts from, EPA’s recently developed guidance document: Stormwater
Management for Industrial Activities: Developing Pollution Prevention Plans and
Best Management Practices. If you would like to acquire the entire, 350-page guidance
document, which includes detailed technical specifications, we are offering copies at
a minimal cost of $25 dollars each. To order, complete the form below and mail it to
us along with a check for $25. We will send you the document upon receipt of your

order and check

Please send me a copy of EPA’s guidance document: Stormwater Management for
Industrial Activities: Developing Pollution Prevention Plans and Best Management

Practices. I have enclosed a check for $25 for each copy I am ordering.

Name:

Company:

Street Address:

City /State/Zip:

(if accurate, please use the name and address that appears on your mailing label)

Telephone:

Cemplete and mail to:

Thompson Publishing Group
1725 K Street, N.W., Suite 200
Washington, D.C. 20006

Attn: TM
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EPA-Sponsored TMDL Listening Session Raises Many
Questions, Provides Few Answers for Panelists and Attendees

At the fifth and final listening session on the U.S.
Environmental Protection Agency’s (EPA) Total
Maximum Daily Load (TMDL) program, participants
and panelists had many questions, but received few
answers about the best way to design and implement
TMDLs for the nation’s impaired waters.

The meeting, held Dec. 11,2001, in Washington,
featured a panel of EPA and state regulators, indus-
try representatives and environmental organization
representatives who participated in a lively round-
table discussion. The meeting continued in small
groups that offered comments and questions to the
approximately 300 audience members.

“The TMDL program should work within and with
other successful [water] programs; it shouldn’t be the
[only] program,” said panelist Thomas Morrissey,
president of the Association of State and Interstate
Water Pollution Control Administrators (ASIWPCA)

and director of the Planning and Standards Division
of the Connecticut Department of Environmental
Protection. This opinion reflects the concerns of many
states and industry members that EPA has become
too focused on TMDLs, rather than water quality as a
whole.

“TMDLs are an important piece of water quality, but
are not the only focus,” Robert H. Wayland III,
director of EPA’s Office of Wetlands, Oceans and
Watersheds, later countered.

Another concern was a provision of the current
TMDL rule that would require states, and other
TMDL-writing authorities, to promote public involve-
ment in the process of listing impaired waters,
developing and setting TMDLs, and implementing
TMDLs.

(Continued on page 2)

EPA To Finalize CAFO Rule, Propose TMDL
And Effluent Guideline Rules This Year

During 2002, the U.S. Environmental Protection Agency (EPA) expects to
publish a proposed rule concerning the Total Maximum Daily Load
(TMDL) program, a final rule concerning regulation of concentrated animal
feeding operations (CAFOs) and proposed effluent guidelines and stan-
dards for the construction and development industry, according to EPA’s
regulatory plan and agenda (66 FR 62239, Dec. 3, 2001).

The effluent guidelines and standards for the construction and develop-
ment industry will apply to construction associated with new development
activities and will address stormwater runoff from construction sites
during the active phase of construction, as well as post-construction runoff.
A consent decree requires EPA to publish a notice of public rulemaking by
March 31 and a final rule by March 31, 2004.

According to its agenda, EPA will develop design criteria for erosion and
sediment controls and stormwater best management practices (BMPs), and

(Continued on page 3)
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TMDL Meeting

(Continued from page 1)

“Outside of this room, we don’t get it. What's a
TMDL?” said Howard Neukrug, director of water-
sheds for the Philadelphia Water Department,
commenting on the need to educate the general
public about TMDLs.

Richard A. Parrish, senior attorney at the Southern
Environmental Law Center, questioned the validity
of some of the participants’ concerns, saying that
many were already addressed in July 2000, when a
final TMDL rule was published. In October 2001,
EPA delayed the effective date of the rule from
Oct. 1, 2001, to April 30, 2003.

Wayland emphasized the need for all the groups to
work together. “We need to form partnerships
among EPA, states, agriculture, timber and aquacul-
ture to design and implement the TMDL program,”
he said. “The Clean Water Act didn’t give states god-
like authority nor god-like [funding] to implement
this on their own.” A recent EPA report estimated
that the cost of implementing the TMDL program
may be as high as $4.3 billion per year (see Bulletin,
September 2001, p. 1).

However, many environmentalists have criticized
suggested low-cost solutions as being too lax.
“Relying on voluntary action by industry is not
going to solve anything,” said Parrish.

The panel also discussed the adequacy of water
quality standards, which TMDLs are meant to reflect.
“It is important to have valid water quality standards
in the first place,” said Richard F. Schwer, senior
environmental engineering consultant at Dupont. He
questioned the validity of water quality standards
that are unattainable with current technology.

“There are waters which have been impaired for
many years, where there is no TMDL necessary,”
said Wayland. “We should first attain water quality
standards before implementing TMDLs."”

Several attendees echoed this concern saying relying
on inaccurate, outdated or incomplete data to design
TMDLs would cause further problems and unneces-
sary costs.

“The TMDL program should be based on good data,”
said David Salmonsen, legislative counsel for the
American Farm Bureau Federation.

However, some environmentalists were concerned
about more delays. “Re-reviewing water quality
standards and data should not delay the TMDL
program,” said Joan Mulhern, senior legislative
counsel for EarthJustice.

Some attendees suggested that a heavier reliance on
“self-sampling” by industry could solve the incom-
plete data problem; others suggested using the U.S.
Geological Survey’s data more uniformly throughout
the states.

The issue of the new TMDL rule potentially being
attacked by numerous lawsuits, as its predecessor
was, also was raised.

“We're forgetting this is not about lawsuits, it’s about
clean water,” said Mulhern of EarthJustice, itself a
plaintiff in several water quality lawsuits.

Nonpoint source pollution and stormwater were
repeatedly mentioned as causes of water impairment,
but few suggestions were offered on what, if any,
changes should be made to the National Pollutant
Discharge Elimination System program to correct
this. W
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Storm ‘I/Varnings

Stormwater-Related News in Capsule Format

Iowa Company, CEO Plead Guilty to CWA Viola-
tions. Rockingham-Lunex Co., a metal fabrication
plant in Pleasant Valley, Iowa, and the company’s
president and CEO, William T. Schmidt, pleaded
guilty Oct. 25 to violating the Clean Water Act
(CWA). Schmidt and his company were charged
with discharging a toxic solvent into a storm drain
that empties into marsh waters that flow into the
Mississippi River, according to the U.S. Environ-
mental Protection Agency (EPA). The plea agree-
ment calls for Schmidt to serve eight months home
confinement and pay a $5,000 fine. The company
will pay a $10,000 fine and will be placed on proba-
tion for three years, during which it must develop
and implement an environmental compliance plan.

Proposed NPDES Permit for Construction Activi-
ties on Indian Lands in Wisconsin. EPA Region 5
issued a draft National Pollutant Discharge Elimina-
tion System (NPDES) general permit for stormwater
discharges associated with construction activities on
Indian lands in Wisconsin (66 FR 65957, Dec. 21,
2001). The proposed permit will address both Phase
I and Phase II of the stormwater regulations, or
construction sites of more than one acre. However,
requirements for small sites of one to five acres will
not take effect until March 10, 2003. Areas affected
by the propesed permit will be: Bad River, Forest

County Potawatomi, Ho-Chunk Nation, Lac Courte
Oreilles, Lac du Flambeau, Menominee, Oneida, Red
Cliff, Sokaogon (Mole Lake), St. Croix and
Stockbridge-Munsee Indian Reservations.

Several public hearings will be held to discuss the
permit and receive comments, see Region 5’s Web site
for details www.epa.gov/rSwater/npdestek/ndstma.
htm. For more information on the draft permit, and to
see a copy, go to www.epa.gov/rSwater/npdestek/
npdcfrp.htm. Comments will be accepted until Feb. 5.
Send comments to: Brian Bell, NPDES Program Branch
(WN-16]), EPA Region 5, 77 W. Jackson Boulevard,
Chicago, IL 60604; e-mail: bell.brianc@epa.gov.

EPA Budget Signed into Law. President George

W. Bush signed into law Nov. 26, 2001, legislation
(PL 107-73) that provides EPA with more than

$7.9 billion for fiscal year (FY) 2002. The agency’s
budget request was for $7.3 billion, a $56 million
increase over FY 2001’s request. However, the law
provides EPA with $75 million more than it was
allotted last year. Nearly $3.7 billion will go to states,
tribes and EPA partners for implementation and
enforcement of environmental programs, almost
$500 million more than last year. FY 2002 began Oct. 1,
2001. Several appropriations bills for other agencies
and departments are awaiting enactment. ll

EPA Agenda

(Continued from page 1)

will implement the new requirements into the
National Pollutant Discharge Elimination System
(NPDES) stormwater permits for construction site
owners and operators.

“EPA expects effluent reduction benefits from more
than 20,000 construction projects each year,” accord-
ing to the agenda. EPA is considering construction
site size exemptions to reduce the rule’s impact on
small dischargers.

“Construction and development projects contribute
to stream impairment, because erosion and sediment
controls (ESC) are not properly designed for active
construction projects. The frequency of performance
failure for ESCs is high due to inappropriate applica-
tion, improper sizing and lack of maintenance,”
according to the agenda. “The guidelines [also] will
contribute to a reduction in stream bank erosion, the
source of significant downstream sedimentation,
flooding and habitat destruction.”

For more information on EPA’s development of
effluent guidelines and standards for construction
and development activities see www.epa.gov/ost/
guide/construction.

Stormwater Permit Manual

January 2002

TMDL Program

A notice of proposed rulemaking for the TMDL
program is scheduled to be published in June, accord-
ing to the agenda. The rule’s effective date was
delayed in October 2001 to allow EPA to re-evaluate
the proposal. EPA will develop the new rule using a
consensus-building process, including listening
sessions, to ensure the rule is well-supported and to
consider new information, such as a recent National
Academy of Sciences report (see related story, p. 1).
According to the agenda, final action on the rule is
expected in April 2003.

NPDES Regulation

EPA must finalize its revision of effluent limitations
and NPDES permit regulation for CAFOs by Dec. 15,
as required by a court order. EPA asserts that even
with existing regulation of CAFOs, “feedlot operations
are substantial contributors of nutrients in surface
waters that have severe anoxia (low levels of dissolved
oxygen) and problem algae blooms.”

EPA’s agenda also includes a plan for streamlining

the NPDES program. EPA would issue several
(Continued on page 4)
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EPA Agenda

(Continued from page 3)

rulemaking packages to revise Clean Water Act
(CWA) parts 122, 123 and 124 to eliminate redundant
regulations, provide clarification and remove or
streamline unnecessary procedures. Although minor,
the changes would affect both NPDES authorities
and permittees. A proposal is not expected until

November 2006, with final action due in August 2007.

EPA also will publish its biennial effluent guidelines
plan by Aug. 28, as required by CWA and agreed to
under a consent decree. The plan will discuss the
status of ongoing rulemakings, development of
additional rules and preliminary studies. A proposed
plan is expected in February.

In 2002, EPA plans to finalize revisions to effluent
guidelines and standards for the following point
source categories:

e iron and steel manufacturing;

e the bleached papergrade kraft subcategory of the
pulp, paper and paperboard category; and

* coal mining.

Also this year, EPA plans to publish proposals to
revise effluent guidelines and standards in the
aquatic animal production category and the meat
products point source category. No deadlines have
been set for final action on effluent guidelines and
standards for the pulp, paper and paperboard
category and the dissolving kraft and dissolving
sulfite subcategories of the pulp, paper and paper-
board point source category.

Also in its agenda, EPA noted that it withdrew, effective
October 2001, its plans to revise the NPDES industrial
permit application requirements and form 2C.

Within the year, EPA plans to conduct a joint
rulemaking with the Department of the Army to
revise the regulatory definition of “waters of the
United States” to clarify the jurisdictional status of
so-called isolated intrastate waters and wetlands
under CWA. EPA expects the notice of proposed
rulemaking to be completed in December 2002, with
final action on the proposal by December 2003. EPA
also will revise the definition of “fill material” under
Section 404 of CWA to make the U.S. Army Corps of
Engineers’ and EPA’s definitions more consistent
with one another. The change was to have been
finalized by December 2001. B

Planning and Community Right-To-Know Act.
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Guidance on Designing and Implementing Measurable
Goals for Phase Il Small MS4s Released by Office of Water

The U.S. Environmental Protection Agency’s (EPA)
Office of Water has released guidance information
for designing measurable goals for Phase II small
municipal separate storm sewer systems (MS4s).

The guidance documents, which currently are only
available online, will assist small MS4 operators in
developing and integrating measurable goals within
their stormwater management programs (SWMPs)—
a Phase Il requirement.

National Pollutant Discharge Elimination System
(NPDES) permitting authorities must issue general
permits for small MS4s by Dec. 9, 2002. MS4s must
submit their notice of intent for permit coverage
within 90 days of the permit’s issuance, or by March
10, 2003, whichever is earlier.

The Phase II rule requires measurable goals to
quantify the progress of program implementation

Watershed Forum Calls for Integrated
Approach to TMDL Development

Total maximum daily load (TMDL) standards have greatly contributed to
improved water quality, but future standards must address nonpoint
sources, such as urban runoff, farms and ranches, according to a National

Watershed Management Forum report.

The forum—which included federal, state, local, tribal and nongovernment
entities—was held June 27-July 1, 2001, in Arlington, Va., to discuss current
watershed protection efforts and make recommendations for future efforts.
More than 480 people from around the country participated to develop a
more coordinated approach to watershed protection. The Final Report of the
National Watershed Forum: Building Partnerships for Healthy Watersheds
summarizes the final recommendations developed by the group.

One of the discussion groups focused on the role TMDLs play in watershed
protection efforts. The group noted that TMDLs have greatly contributed to

Thompson
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and the performance of MS4s’ best management
practices (BMPs). EPA recommends that MS4s
develop a stormwater program with a variety of
short- and long-term goals, the guidance states.

“Measurable goals allow permitting authorities to
assess the effectiveness of stormwater controls known
as BMPs,” according to the guidance. BMPs and
measurable goals should be key components of an
MS4’s SWMP, the guidance states. Part 2 of the
guidance is a step-by-step guide on how to design
and select measurable goals.

“At a minimum, [MS4] measurable goals should
contain descriptions of actions [the MS4] will take to
implement each BMP, what [the MS4] anticipate[s] to
be achieved by each goal, and the frequency and dates
for such actions to be taken,” the guidance states.

(Continued on page 5)
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Watershed Forum

(Continued from page 1)

improving water quality, particularly through the
reduction of point source discharges. In the future,
however, more watershed protection efforts must
focus on nonpoint sources of pollution. For TMDLs
to continue to be an effective tool in watershed
protection, they must address more nonpoint
sources of pollution, the report says.

The discussion group also believes that TMDLs
are sometimes being implemented in ways that
are counter-productive to watershed management.
Changing the approach to TMDLs to one of more
effective watershed management is an important
factor for the future of TMDLs.

Federal and state governments, and watershed
protection groups, should focus their efforts on
developing priority strategies for achieving contin-
ued success and clear improvement in implementa-
tion and regulation of TMDLs, the report says.

Part of this challenge, according to the report, is the
inconsistent interpretation and implementation of
such standards among the states—and, to a lesser
degree, regions and federal agencies—including
issues associated with inconsistent standard-setting,
regulation interpretation and implementation, and
listing of impaired water bodies.

“There are also inconsistencies within the states
associated with the lack of integration between water
quality standard setting and TMDLs,” the report
states.

The TMDL discussion group highlighted the devel-
opment of the U.S. Environmental Protection

Agency’s Draft 2002 Consolidated Listing Guidance
as a unique opportunity to work with stakeholders to
improve the process of listing impaired water bodies.

In addition, the group noted that more proactive
alternatives must be developed to address impaired
water quality. Better efforts to protect water bodies
should be developed so TMDLs are not needed to
help bring them back.

The group listed recommendations for government
and environmental groups to improve the use of
TMDLs in watershed management. The key recom-
mendations on the federal level include:

* Develop criteria, protocols and methodologies to
create a consistent/compatible scientific approach
to listing and de-listing among states. Develop
consensus around criteria for prioritizing water
bodies to include on impaired waters lists.

¢ Establish minimum levels of information needed to
list and de-list impaired waterbodies. Include
explicit plans for obtaining data for watersheds for
which there is insufficient information.

e Develop agreements and methods to deliver a
unified (one source) message to the public, grass
roots watershed groups and landowners regarding
TMDLs.

The forum’s recommendations for states include:

¢ Incorporate the TMDL development and imple-
mentation process with overall watershed manage-
ment approaches, farm plans, monitoring and
other state-led activities. Coordinate watershed
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management activities using a rotating water-
shed approach and emphasize adaptive man-
agement approaches and require agencies to
actively seek local stakeholder input early and
often in the TMDL development and imple-
mentation process.

¢ Focus on strategically addressing water quality
problems and provide early warning systems
to identify water bodies that are deteriorating
so that preventive actions can be taken prior to
listing.

* Consider third-party TMDLs as an innovative
alternative to help address the current backlog
of TMDLs and decrease the potential for
lawsuits. Promote third-party TMDL develop-
ment through flexible funding mechanisms.

e Strengthen water quality standards to help
improve the TMDL process.

Finally, the report also had recommendations for
watershed groups:

e Foster collaborative partnership approaches
from the outset of TMDL development to

improve the outcome. For example, implement
collaborative team approaches among federal,

state and local agencies that coordinate TMDL

development and implementation.

* When communicating to the general public,
articulate information about TMDLs in terms of
“clean water.” Many people are confused about
TMDLs, their purpose and their role in restoring
impaired waters. The public, however, under-
stands “clean water.”

* Provide a clearinghouse and communications
network for stakeholders interested in informa-
tion relevant to TMDL development and imple-
mentation.

The report’s authors recognize that not all these
recommendations will be relevant for every situa-
tion. However, it is critical that watershed partner-
ships understand the range of alternatives available
to them and that information regarding successful
strategies be shared, the report states.

A copy of the report can be downloaded from the
EPA Office of Water Web site, www.epa.gov/ow/
waternews/2001/110801.html. B

EPA Announces Additional Data, Requests Further
Comment Regarding Proposed CAFO Regulation

The U.S. Environmental Protection Agency (EPA)
Assistant Administrator for the Office of Water,
G. Tracy Mehan III, signed a notice of data
availability Nov. 9 regarding the proposed
regulations for concentrated animal feeding
operations (CAFO).

EPA published the proposed rule on Jan. 12, 2001
(66 FR 2959) that would revise and update two
regulations that ensure manure, wastewater and
other process water generated by CAFOs do not
impair water quality. These two regulations
include the National Pollutant Discharge Elimina-
tion System (NPDES) provisions that define
which operations are CAFOs and establish permit
requirements and effluent limitations guidelines
(ELG), for feedlots, which establish the technol-
ogy-based effluent discharge standards for
CAFOs. In the proposal, EPA specifically solicited
comment on 28 issues in addition to a solicitation
for general comments.

The notice makes available for public review new
data and information submitted to EPA during
the public comment period on the proposal,
including new data received from industry
groups, the general public and the U.S. Depart-
ment of Agriculture.
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According to the notice, EPA is considering
changes to certain aspects of the proposed rule,
including changes to the technology options
considered for regulations, as well as changes to
the underlying data and methodology that EPA
uses to estimate costs and financial impacts associ-
ated with the regulation.

The notice presents a discussion of the new data
and the changes EPA is considering to refine its
cost and economics model, its nutrient loading and
benefits analysis, the proposed NPDES permit
program regulations, and the proposed ELG
regulations.

The notice seeks further public comment on any
and all aspects of the specific data and issues
identified in the notice. EPA emphasizes that it is
seeking comment only on these specific issues and
is not reopening any other issues identified in the
CAFO proposal. Comments must be submitted by
Jan. 15, 2002.

At press time, the notice was not available in the
Federal Register, but it was expected to be published
in late November. The rule also can be downloaded
from EPA’s Web site, at www.cfpub.epa.gov/
npdes/afo/nodsa.cfm?program_id=7. &
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Stormwater-Related News in Capsule Format

Draft NPDES Construction Dewatering Permit
Available. The U.S. Environmental Protection
Agency (EPA) Region 1 issued a notice of availability
Oct. 29 of the draft National Pollutant Discharge
Elimination System (NPDES) general permit for
construction dewatering discharges to certain Massa-
chusetts and New Hampshire waters (66 FR 54526).
The existing general permit expired May 1. Construc-
tion dewatering activity is defined as pumped or
drained discharges of groundwater and/or storm-
water from excavations or other accumulation points
associated with construction activity. The reissued
draft permit establishes notice of intent requirements,
effluent limitations, standards, prohibitions and
management practices for construction dewatering
activity discharges. The comment period on the draft
ended Nov. 28. The draft permit is available at
www.epa.gov/region01/npdes/index.html.

NPS, Wetlands Draft Guidance Released. EPA
announced Nov. 6 the availability of draft technical
guidance for protecting and restoring wetlands and
riparian areas from nonpoint source pollution (66 FR
56106). The guidance is intended to provide technical
assistance to state program managers and others on
the best available, economically achievable means of
protecting and restoring wetlands and riparian areas
from nonpoint source (NPS) pollution. The guidance
also provides assistance on the use of vegetated
treatment systems to control NPS pollution. The draft
document enhances, but does not replace, the techni-
cal information contained in EPA’s 1993 Guidance
Specifying Management Measures for Sources of Nonpoint
Pollution in Coastal Water, according to EPA.

Comments on the draft National Management Measures
to Protect and Restore Wetlands and Riparian Areas for
the Abatement of Nonpoint Source Pollution will be
accepted until Feb. 4, 2002, and should be sent to
Chris Solloway, Assessment and Watershed Protec-
tion Division (4503-F), EPA, 1200 Pennsylvania Ave.,
NW, Washington, DC 20460; (202) 260-3008; fax

(202) 260-7024; e-mail solloway.chris@epa.gov. The
guidance is available at www.epa.gov/owow /nps/
wetmeasures, or by contacting Solloway.

EPA Issues Revised Impaired Waters List for
Hawaii. EPA Region 9 announced Nov. 19 it is
soliciting comment on its Nov. 15 decision revising
Hawaii’s 1998 impaired waters list. EPA’s reconsid-
eration of Hawaii’s list was ordered Sept. 5 by the
Hawaii District Court. EPA’s revised list adds 92
impaired waterbodies and additional pollutants for
15 waters already listed on the state’s Clean Water
Act (CWA) Section 303(d) list. The revision will
require Hawaii to prepare total maximum daily
loads (TMDLs) for the additional waterbodies and
pollutants.
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Written comments on the revised list will be accepted
until Dec. 31, and should be sent to David W. Smith,
TMDL Leader, Water Division, EPA Region 9, 75
Hawthorne St., San Francisco, CA 94105; (415) 972-
3416; fax (415) 947-3537.

EPA, Standard Steel Reach Agreement on CWA
Violations. EPA announced a proposed consent
agreement with Standard Steel, a division of Freedom
Forge Corp., to resolve violations of the CWA and
other environmental laws (66 FR 49379, Sept. 27, 2001;
66 FR 51667, Oct. 10, 2001). Standard Steel voluntarily
disclosed violations of the company’s NPDES permit,
Spill Prevention Control and Countermeasure (SPCC)
plan, Clean Air Act Title V Operating Permit and
Resource Conservation and Recovery Act (RCRA)
hazardous waste violations under EPA’s audit policy.

The iron and steel mill with facilities in Burnham and
Latrobe, Pa., failed to meet all the requirements of its
NPDES general permit. Specifically, the facilities
failed to conduct an annual site stormwater compli-
ance evaluation, update documents relating to the
facility’s method to control stormwater discharges,
update the emergency coordinator list and maintain a
discharge certification and authorization to commit
resources. EPA waived the gravity-based penalty
amount of $275,136. The proposed settlement is
$14,350, which is the amount of economic benefit
EPA estimates the company gained by delaying its
NPDES, SPCC, Title V and RCRA compliance.

EPA Extends Louisiana TMDL Comment Period.
EPA announced Nov. 15 that it would extend the
comment period on TMDLs for 45 impaired Louisi-
ana waterways from Nov. 14 to Nov. 30 (66 FR
57465). EPA was required by a court order to timely
add or delete waters to the state’s CWA 303(d) list
(see Bulletin, November 2001, p. 5).

Montana DEQ Assesses Stormwater Penalty. The
Montana Department of Transportation (MDT) and
Riverside Contracting Inc. paid a $2,200 penalty to
the Montana Department of Environmental Quality
(DEQ) in settlement of MDT’s and Riverside Con-
tracting’s stormwater violations, which occurred on
the Helena, Interstate 15 project in Lewis and Clark
County, Mont. MDT and Riverside failed to maintain
best management practices, which violated their
stormwater permit.

LGEAN Offers Consultant Database. The Local
Government Environmental Assistance Network
(LGEAN) now offers a searchable database on its
Web site at www.lgean.org/consultants that lists
environmental consultants and firms. The free
database is searchable by service area, location,
keyword or company name. M
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Measurable Goals
(Continued from page 1)

One of the primary purposes of measurable goals is
to evaluate whether the SWMP is reducing the
discharge of pollutants to the maximum extent
practical (MEP). According to the guidance, permit-
ted MS4s will determine what the MEP is on a site-
by-site basis, considering factors such as conditions of
receiving waters and specific local concerns (e.g.,
protection of a significant water resource, population
density, soil type or land use). EPA chose this flexible
regulatory approach because the nature of discharges
from MS4s varies from region to region, the guidance
stated.

“The definition of MEP should adapt continually to
both current conditions and BMP effectiveness, but
ultimately, successive iterations of the mix of BMPs
and measurable goals should be made to achieve the
objective of meeting water quality standards,” the
guidance stated.

Phase II of the municipal stormwater permitting
program requires MS4s to develop and implement
SWMPs that include six minimum control measures:
public education and outreach on stormwater
impacts; public involvement/participation; illicit
discharge detection and elimination; construction site
runoff control; post-construction stormwater manage-
ment in new development and redevelopment; and
pollution prevention/good housekeeping for munici-
pal operations.

For each minimum control measure, MS4s must
select and implement BMPs and measurable goals
that effectively address stormwater. EPA earlier
released a menu of BMPs that may be used by MS4s
in developing their SWMPs (see Bulletin, September
2001, p. 1). Part 3 of the guidance provides examples
of BMPs for each of the minimum control measures
and their corresponding measurable goals.

NPDES permitting authorities will review identified
BMPs and measurable goals and determine if they are
likely to reduce pollutants to the MEP, protect water
quality and fulfill the Clean Water Act’s require-
ments, according to the guidance. If the permitting
authority does not think that the M54 operator is
reducing pollutants to the MEP, the authority can
request that the MS4 revise its mix of BMPs and
measurable goals, the guidance said.

“EPA recommends that [MS4s] use [their] BMPs and
measurable goals to help establish a baseline against
which future progress at reducing pollutants to the
MEP can be measured,” the guidance said. “For
example, information on current water quality
conditions, numbers of BMPs already implemented
and the public’s current knowledge/awareness of
stormwater management would be useful in setting
this baseline.”
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EPA “strongly recommends” that measurable goals
include:

e the activity, or BMP, to be completed;
* aschedule or date of completion; and

* a quantifiable target to measure progress toward
achieving the activity or BMP.

The guidance emphasizes the importance of develop-
ing appropriate BMPs for municipalities” SWMPs.
Some questions MS4s should consider when prioritiz-
ing the development of their SWMP are:

e Can existing municipal functions be modified to
address water quality concerns and are municipal
lands or rights-of-way available for retrofits?

e What are the pollutant loadings from the sources
that the program addresses, and can the program
reduce the pollutants?

¢ What are the physical characteristics of the water-
shed and receiving waters?

e What are the climatic conditions, soil types and
watershed delineation criteria?

e What is the current population of the municipality,
and what is known about development patterns,
projected growth rates and demographics?

Other sections of the guidance address conducting
self-audits, developing an implementation plan for all
Phase II requirements, and using environmental
indicators to document the effectiveness of BMPs and
the SWMP as a whole.

The guidance is divided into five parts: (1) back-
ground and regulatory context; (2) process for
developing measurable goals; (3) examples of BMPs
and associated measurable goals; (4) process for
developing a stormwater management program; and
(5) environmental indicators. It currently is not
downloadable, but each part may be printed from
EPA’s Web site at www.epa.gov/npdes/
stormwater/measurablegoals/index.htm.

Questions?
Customer Care: (800) 677-3789

E-mail the editor: STRM@thompson.com

Web site: www.thompson.com
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Alabama Supreme Court Upholds State Stormwater Law
From Landowners’ Challenge, Chief Justice Dissents

The Alabama Supreme Court, in a 6-2 vote with one
recusal, upheld the state’s stormwater law from a
challenge by landowners who alleged that the law
violated the state’s constitution (Densmore v. Jefferson
County, No. 1000264 (Sept. 21, 2001)).

The landowners argued that the law was not enacted
properly and that the fees charged by the county
amounted to an unconstitutional levy.

Specifically, the landowners charged that the Ala-
bama Storm Water Act was a “local” law and not a
“general” law. A “general” law applies either to the
whole state, or to one or more municipalities of the
state. According to Amendment 397 of the Alabama
constitution, no law that applies to only one munici-
pality is a general law, “unless notice of the intention
to apply therefor shall have been given and shown as
provided in Section 106 of the Constitution for

Texas Issues Final Industrial MSGP,
Warns of Incomplete NOI Forms

The Texas Pollutant Discharge Elimination System (TPDES) multi-sector
general permit (MSGP) for industrial activities was issued and took effect
Aug. 20. The permit replaces the U.S. Environmental Protection Agency’s
1995 National Pollutant Discharge Elimination System (NPDES) MSGP.
Facilities covered under the 1995 NPDES permit have until Nov. 19 to
submit their notice of intent (NOI) for permit coverage (see Bulletin, July

2001, p. 3).

The permit, No. TXR050000, was approved by the Texas Natural Resource
Conservation Commission (TNRCC) May 23, but was not signed by the
executive director until Aug. 20. The permit covers stormwater discharges
from industrial activities in 30 sectors just as the federal MSGP issued
October 2000 does (see Appendix 1(e) of the Manual). Certain facilities not
regulated by the 1995 NPDES MSGP may be covered by the TPDES MSGP
depending on whether the industrial activity is regulated under the permit,

Thompson
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special, private or local law.” Plaintiffs argued that no
such notice was provided.

The trial court did not address the notice issue, but
instead held that any unconstitutional infirmities in
the adoption of the act would have been cured by its
codification as part of the Code of Alabama. The
Supreme Court cited past precedent that stated that
courts should defer to the legislature “unless it is clear
beyond a reasonable doubt that it is violative of the
fundamental law.” The Supreme Court upheld this
assessment, citing precedents which held that legisla-
tive procedures are cured when that act is incorpo-
rated into a state code.

The plaintiffs also argued that the stormwater fee is
an illegal, unconstitutional tax because the primary
purpose of the fee is to raise revenue and there is no

(Continued on page 3)
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General Permit Proposed for N.M., Okla. Egg Producers

The U.S. Environmental Protection Agency (EPA)
proposed a National Pollutant Discharge Elimination
System (NPDES) general permit for discharges from
egg production facilities in New Mexico, Oklahoma
and Indian lands in the two states (66 FR 50646, Oct.
4,2001).

The proposed permit is part of a “Project XL”
agreement between EPA and the United Egg Produc-
ers, a farm cooperative that represents egg producers
nationwide. Project XL (eXcellence and Leadership)
is an EPA initiative intended to develop innovative
and cost-effective methods of achieving environmen-
tal protection. This project will allow eligible egg
producers to obtain NPDES permit coverage under a
less costly and complex general permit that is
tailored to their industry.

The Project XL agreement would require participat-
ing facilities to comply with the NPDES permit
terms, as well as implement a multimedia environ-
mental management system (EMS). An EMS man-
ages numerous environmental impacts, including
those not regulated by the Clean Water Act, such as
odor or pest control. Each facility’s EMS would be
required to pass an independent third-party audit
before its operators could apply for permit coverage.
Information on audit results will be provided to
regulatory authorities and made available to local
stakeholders. Ongoing audits will be conducted, and
the results made publicly available.

Owners or operators of egg production operations
(EPQs) seeking permit coverage would be required
to submit a notice of intent; evidence that an EMS has
been developed and implemented; results of a
successful third-party audit; and evidence that public
notice has been given indicating that the EPO has

passed the audit, intends to submit an NOIL has sent
notice directly to local stakeholders and established a
point of contact for public inquiries.

Existing facilities wishing to be covered under the
proposed permit would be required to develop and
implement a site-specific comprehensive nutrient
management plan (CNMP) within two years of the
effective date of the permit. CNMPs would need to
include animal outputs; manure handling and
storage; land application of manure and wastewater;
site management; and recordkeeping. New EPOs
would be required to submit an NOI and have in
place a CNMP and an EMS 180 days before beginning
operations.

Several categories of EPOs are ineligible for coverage
under the proposed permit, including those that have
failed a third-party audit or been notified by EPA of
ineligibility due to a history of noncompliance.

The proposed permit includes nine minimum stan-
dards to protect water quality, including providing
and maintaining buffer strips that are sufficient to
minimize pollutant discharges to waterways near
animal confinement, manure storage and land
application areas. These practices may include residue
management, conservation crop rotation, grassed
waterways, strip cropping, vegetative buffers, terrac-
ing and diversion.

The other minimum standards concern diverting
clean water, preventing direct contact of animals with
waters, animal mortality, chemical disposal, proper
operation and maintenance, recordkeeping and
testing, maintaining proper storage capacity, and

(Continued on page 5)
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Alabama Stormwater

(Continued from page 1)

relationship between the amount of the fee and the
benefit each property owner receives from the Storm
Water Management Authority.

The Supreme Court held that the stormwater “tax” is
really a “fee.” Jefferson County argued that the
federal Clean Water Act requires the county to
control stormwater and that all of the stormwater
fees collected must be used exclusively to fund the
stormwater program mandated by state and federal
law. The court concluded that the fee was adopted
as a result of state and federal mandates, and, as
such, is more of a fee than a tax for the purpose of
raising general revenue.

The plaintiffs also argued that there is no relation-
ship between the amount of the stormwater fee
imposed on a parcel of property and the amount of
benefit the property owner receives. Jefferson
County argued that Alabama law does not require
that fees comport precisely with the benefits pro-
vided to property owners. The state Supreme Court
agreed with the defendants, citing case precedent
that the benefit conferred on a property owner need
not relate directly to the exact amount paid.

Chief Judge Dissents

The Chief Justice of the Alabama Supreme Court,
Roy Moore, wrote the dissenting opinion. He stated
that Jefferson County’s stipulation that it did not

provide notice of the law shows a direct violation of
the amendment requiring notification of a local law.

In addition, the codification of the law, Moore argued,
could not cure the constitutional defect embedded

in the Storm Water Act. He stated that the Alabama
Supreme Court, in at least eight cases over the past

51 years, has held such laws invalid, despite their
designation as general laws. He also cited the U.S.
Supreme Court’s decision in Marbury v. Madison that
held that when a conflict arises between a statute and
a provision of the U.S. constitution, the law of the
constitution takes precedent.

Finally, Moore raised an issue not addressed by the
plaintiffs in the case—the issue of whether any
municipalities in Alabama can be classified as Class I
municipalities. The state law authorizes creation of a
“storm water management authority in municipalities
within the state and the county governing bodies in
which the Class I municipalities are located.” A Class I
municipality is defined as any city “with a population
of 300,000 inhabitants or more.”

The Supreme Court established a precedent that the
population of cities for the purposes of legislation be
determined by the most recent decennial census.
However, the population of Alabama’s largest city,
Birmingham, as determined by the 1990 federal
census, was 265,965 people. The preliminary count
from the 2000 census is 242,820.

“Because no city in Alabama has met the criteria for
being a Class I municipality, the Act does not apply
anywhere in Alabama,” Moore wrote. B
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Stormwater-Related News in Capsule Format

TMDL Deadline Extension Finalized, EPA
Announces Listening Sessions. The U.S. Environ-
mental Protection Agency (EPA) has finalized the
extension of the effective date of the total maximum
daily load (TMDL) rule from Oct. 1, 2001, to April 30,
2003 (66 FR 53044, Oct. 18, 2001). The agency an-
nounced its intent July 16 to extend the rule’s dead-
line (see Bulletin, August 2001, p. 1). The majority of
the approximately 100 comments that EPA received
about its decision supported the rule’s postponement.
EPA also extended the deadline by which states are
required to submit the next list of impaired waters
from April 1, 2002, to Oct. 1, 2002.

For more information, contact Francoise M. Brasier,
EPA Office of Wetlands, Oceans and Watersheds
(4503F), 1200 Pennsylvania Ave., N.W., Washington,
DC 20460, (202) 401-4078, or see www.epa.gov/
owow /tmdl/defer.

EPA also announced a series of listening sessions for
the general public and TMDL stakeholders (66 FR
51429, Oct. 9, 2001). Four of the sessions will focus on
specific issues including: National Pollutant Dis-
charge Elimination System (NPDES) permitting pre-
and post-TMDL, implementation of TMDLs address-
ing nonpoint sources, scope and content of TMDLs,
and EPA’s role and schedule for TMDL development.
The four sessions will be held Oct. 22-23 in Chicago,
Nov. 1-2 in Sacramento, Calif., Nov. 7-8 in Atlanta,
and Nov. 15-16 in Oklahoma City. The fifth session,
summarizing the initial meetings, will be held Dec. 11
in Washington. For more information or to register,
see www.epa.gov/owow /tmdl/meetings, fax (703)
934-1057, or contact Anne C. Weinberg, at the above
address and phone number.

EPA, California DOT Settle NPDES Violations.
Under a proposed consent agreement, the California
Department of Transportation would pay a civil
penalty of $137,500 to EPA for various discharges
from its “Route 56 construction project” near Poway,
Calif. (66 FR 49382, Sept. 27, 2001). The discharges to
Deer Creek and Los Penasquitos Creek in San Diego
County were in violation of the project’s NPDES
permit. Further information is available from
Danielle Carr, Regional Hearing Clerk, EPA Region 9,
75 Hawthorne St., San Francisco, CA 94105; (415)
744-1391.

EPA, Montana Order Developers to Stop CWA
Violations. EPA and the Montana Department of
Environmental Quality (DEQ) issued a compliance
order requiring developers and landowners of a
large, residential development in Big Sky, Mont., to
stop releasing sediment into tributaries of the Gallatin
River, to stop filling nearby wetlands and to fully
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implement required stormwater controls, according
to EPA Region 8.

Repeated inspections of the development by EPA,
DEQ and the U.S. Army Corps of Engineers resulted
in citations for several violations of the Clean Water
Act (CWA) related to the construction of a golf
course, ski runs and roads. The order, which does not
seek civil penalties, was issued to Tim Blixseth,
Yellowstone Mountain Club, Yellowstone Develop-
ment LLC; Blixseth Group Inc.; The Ranches at
Yellowstone Club LLC; and Boyne USA Inc. To
correct the violations, the respondents must imple-
ment erosion control measures; delineate wetlands;
submit a long-term site restoration and monitoring
plan; obtain written authorization from the Corps for
any Corps-permitted activity; and comply with all
requirements of the site’s stormwater general permit.

CEO of Ohio Company Pleads Guilty to Storm-
water Violation. Ernest Fisco of Beachwood, Ohio,
the chief executive officer of AAA Pipe Cleaning
Corp., pleaded guilty Sept. 28 to ordering employees
to dump waste into a storm drain through an illegal
pipe. The storm drain empties into Kingsbury Run, a
tributary of the Cuyahoga River. Samples of the
illegal discharge were found to contain industrial
zinc and copper wastes. As part of the plea agree-
ment, Fisco will spend five months in prison, pay a
$55,000 fine and pay $50,000 in restitution.

Indiana Man Sentenced For Dumping Gasoline into
City’s Sewer System. Daniel W. Axe of Dugger, Ind.,
was sentenced Sept. 14 to five months imprisonment,
five months home confinement, $38,000 in restitution
and a $5,000 fine for pumping gasoline from a
gasoline station’s underground storage tanks into a
city stormwater drain, which created a fire and
explosion hazard in the sewer system and caused
damage to the city’s water treatment plant. Axe
purchased the gasoline station after it had been
closed for five years.

Washington Releases Stormwater Management
Manual. The Washington Department of Ecology
(Ecology) announced Sept. 27 the release of the
Stormwater Management Manual for Western Washing-
ton. The manual will help local governments, indus-
tries and construction companies better manage
stormwater and prevent stormwater pollution.

“The manual offers tools and choices, from low-tech
to high-tech, to manage stormwater runoff at indus-
tries, construction sites and in urban areas,” said Tom
Fitzsimmons, Ecology director, in a press release.
Ecology expects to publish a manual for eastern
Washington in December 2002. To download a copy
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of the manual, or for more information, see \j(
WwWw.ecy.wa.gov/programs/wq/stormwater.

OW Assistant Administrator Sworn In. G. Tracy
Mehan has been sworn in as assistant administrator
for EPA’s Office of Water (OW), according to an Oct.
11 EPA statement. The Senate issued its advice and
consent of Mehan’s nomination Aug. 3. Mehan, a
former EPA official, has served as director of
Michigan’s Office of the Great Lakes and as director
of Missouri’s Department of Natural Resources.

EPA Announces Addition of Waterways to New
Jersey TMDL List. EPA reached a final decision to
disapprove New Jersey’s omission of five waterways
from the state’s 1998 CWA Section 303(d) list for
impaired waters (66 FR 51430, Oct. 9, 2001). EPA
added the five waterways, Ackerman’s Creek, Berry’s
Creek, Birch Swamp Brook, Capoolony Creek and
Edmund’s Creek, to New Jersey’s impaired waters
list. A December 2000 court order directed EPA to
add the five waterways to the state’s list. The five
impaired waters had been inadvertently omitted
from the list, according to EPA.

EPA Announces Availability for Comment of 45
Louisiana TMDLs. EPA announced TMDLs for 45
impaired waterways in Louisiana’s Mermentau and
Vermilion/Teche river basins, and determinations
that TMDLs were not needed for six waterways in the
basins because new information showed that water
quality standards were being met (66 FR 52403, Oct.
15, 2001). The TMDLSs were completed in response to
a court order requiring EPA to timely add or delete
waters to Louisiana’s 1998 CWA Section 303(d) list as
new data confirms that waters are or are not meeting
water quality standards.

Comments are due Nov. 14, and should be sent to
Ellen Caldwell, Environmental Protection Specialist,
Water Quality Protection Division, EPA Region 6,
1445 Ross Ave., Dallas, TX 75202-2733; telephone
(214) 665-7513. For a complete list of the TMDLs, and
for more information see www.epa.gov /region6/
water/tmdl.htm.

EPA Proposes to Approve Several WET Testing
Methods. EPA has proposed to ratify its approval of
several analytic testing methods for whole effluent
toxicity (WET) (66 FR 49793, Sept. 28, 2001). The
proposal would make a number of revisions to
currently approved WET test methods, and would
potentially affect all NPDES-authorized states,
territories and tribes. The revisions include updates
to the methods, minor corrections and clarifications,
and modifications to address stakeholder concerns. A
copy of the Federal Register notice and other informa-
tion is available at www.epa.gov/waterscience/WET.

Comments on the proposal must be submitted by
Nov. 27. Commenters should submit four copies of

Stormwater Permit Manual

November 2001

their comments to Whole Effluent Toxicity Test
Method Changes Comment Clerk (WETEU-IX),
Water Docket (4101), EPA, Ariel Rios Building, 1200
Pennsylvania Ave., N.W., Washington, DC 20460.
Hand deliveries should be made to EPA Water
Docket, 401 M St., S.W., Room EB57, Washington, DC
20460. E-mail copies will be accepted as a Word
Perfect 5/6/7/8 file or an ASCII text file at OW-
Docket@epa.gov.

EPA Releases Final CSO Guidance. EPA has re-
leased a final version of its guidance on coordinating
combined sewer overflow (CSO) planning with water
quality reviews (66 FR 42226, Aug. 10, 2001). Amend-
ments to the CWA in December 2000 required EPA to
issue final guidance on the issue by July 31, 2001. A
copy of Guidance: Coordinating CSO Long-Term
Planning with Water Quality Standards Reviews (EPA-
833-R-01-002) may be obtained from EPA, Office of
Water Resources Center (RC-4100), 1200 Pennsylva-
nia Ave., N.W., Washington, DC 20460; (202) 260-
7786; e-mail center.water-resource@epa.gov.

EPA Releases Nutrient Criteria Guidance Manual.
EPA recently released a technical guidance manual
aimed at assisting state and tribal water quality
managers to develop numeric nutrient criteria for
estuaries and coastal marine waters (66 FR 51665, Oct.
10, 2001). The manual does not contain site-specific
numeric nutrient criteria for any estuary or coastal
marine water. Copies of the Nutrient Criteria Technical
Guidance Manual: Estuarine and Coastal Marine Waters
may be obtained from EPA’s National Service Center
for Environmental Publications, 11029 Kenwood
Road, Cincinnati, OH 45242; telephone (513) 489-8190
or (800) 490-9198; e-mail: ncepiwo@one.net; or
www.epa.gov/ost/standards/nutrients/marine.

The agency is accepting comments concerning
scientific views on the manual until Dec. 10. Send
three copies of written significant scientific informa-
tion to Robert Cantilli (MC-4304), EPA, Ariel Rios
Building, 1200 Pennsylvania Ave., N.W., Washington,
DC 20460. B

Egg Permit

(Continued from page 2)

rates and timing of land application of manure and
wastewater. .

Comments should be submitted by Dec. 3 to the
Regional Administrator, EPA Region 6, 1445 Ross
Ave., Dallas, Texas 75202-2733. No public hearings on
the proposed permit have been scheduled. However,
public meetings will be held Nov. 1 in Albuquerque,
N.M., and Nov. 7 in Oklahoma City. For more
information, contact Diane Smith at the address
above, or at (214) 665-2145. Copies of the fact sheet
and proposed permit may be obtained from Smith,

or from www.epa.gov/earthlr6/6wq/6wq.htm. B
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Texas Permit
(Continued from page 1)

and if runoff is discharged to “waters in the state” or
into a municipal separate storm sewer system (MS4).

If the facility is regulated by the TPDES MSGP the
owner and operator must complete one of the
following options immediately:

¢ prepare and implement a stormwater pollution
prevention plan (SWP3) and apply for coverage
under the general permit;

* prepare and implement an SWP3 and apply for an
individual stormwater permit; or

* apply for a no-exposure exclusion.

Facilities applying for TPDES MSGP coverage need to
submit an NOI, a core data form for the owner/
operator (two core data forms if the owner and
operator are not the same) and a $100 application fee.
If the facility discharges to an M54, a signed copy of
the NOI must be submitted to the MS4 operator.

Facilities applying for a no-exposure certification
(NEC) must submit all the above information except
for the $100 fee.

TNRCC Warns Applicants

In a notice posted on TNRCC's Web site, the agency
warned applicants to be sure they complete NOI and
NEC forms in full. TNRCC has noticed the following
mistakes on the forms:

not filling in all fields;

no latitude or longitude listed for the site;
» county in which facility is located is not named;
* no core data forms;

» core data forms for only the owner or operator,
instead of both; and

¢ information on core data form does not match
information on NOI or NEC.

For questions about the permit, contact the TNRCC
Stormwater Permit Team at (512) 239-4433, e-mail:
wpermit@inrcc.state.tx.us or see www.tnrec.state.tx.
us/permitting /waterperm/wwperm/industry.html.
For more information about Texas’s stormwater
program, see 1890.44 of the Manual. B
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EPA Audit Faults OECA, States, Permit Compliance System
For Ineffective Enforcement of Water Quality Programs

The U.S. Environmental Protection Agency’s (EPA)
national Permit Compliance System (PCS) computer
program is incomplete, inaccurate and obsolete,
preventing states from effectively implementing
water quality programs, according to an audit by
EPA'’s Office of the Inspector General (OIG).

OIG's report, Water Enforcement: State Enforcement of
Clean Water Act Dischargers Can Be More Effective, cites
a litany of deficiencies in both federal and state
enforcement of the Clean Water Act (CWA).

For example, OIG said that the core CWA program
and monitoring systems overseen by EPA’s Office of
Enforcement and Compliance Assistance (OECA)
overemphasize major industrial facilities and larger
sewer treatment plants, instead of pollutant sources
such as stormwater dischargers, sewer overflows,
concentrated animal feeding operations (CAFOs),
and urban and agricultural runoff. State enforcement

Appeals Court Upholds EPA Approval
Of Montana Water Quality Standards

A federal appeals court affirmed that the U.S. Environmental Protection
Agency (EPA) did not violate the Clean Water Act (CWA) when it ap-
proved Montana's lowering of state water quality standards (American
Wildlands v. Browner, No. 00-1224 (10th Cir. Aug. 8, 2001)).

American Wildlands, an environmental organization, alleged that EPA
improperly approved Montana’s actions that lowered its water quality
standards in the areas of nonpoint sources and mixing zones—Montana'’s
standards were still at least as stringent as the federal government's.

According to the court, Montana's legislature exempted “existing activities
that are nonpoint sources of pollution as of April 29, 1993, from
antidegradation review with respect to Tier Il waters,” and exempted
from antidegradation
review with respect to Tier Il waters when reasonable land, soil, and water

“nonpoint sources initiated after April 29, 1993, ...

Thompson
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Group——

strategies are inhibited by such a focus, OIG said, and
also by inadequate water quality data, incomplete
permit data, ineffective relationships between EPA
and states, and state concerns about regulating small
but economically vital businesses and industries.

OIG’s audit included national data from OECA; EPA
Regions 4, 8 and 9; California; North Carolina; and
Utah. All three states have National Pollutant Dis-
charge Elimination System (NPDES) approval. OIG
also evaluated information from recent state audits in
Arkansas, Colorado, Louisiana, Maryland and
Oregon.

OIG conducted the audit because of concerns about
the effectiveness of state enforcement programs. The
audit focuses on the CWA discharge program because
of a lack of recent audit coverage.

(Continued on page 2)
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CWA Audit

(Continued from page 1)

According to the report, California, North Carolina
and Utah are not effectively monitoring compliance
by stormwater dischargers, resulting in violations
going undetected and unadressed.

“Deficiencies in the state stormwater programs
occurred primarily because of incomplete and
inconsistent data systems for tracking stormwater
activities and inadequate resources,” the report said.

The states need strategies to identify the substantial
number of unpermitted stormwater facilities, or non-
filers. Although some non-filers were identified
through citizen complaints, states did not have a
systematic approach for finding non-filers, according
to the report.

Utah estimated it had about 500 unpermitted facili-
ties subject to stormwater regulations, nearly the
same amount of facilities permitted by the state.
California estimated that at least 19,000 facilities may
be operating without proper stormwater permits,
3,000 more than the number permitted by the state.

Another problem, according to OIG, is that state-
reported inspection statistics were generally over-
stated or unsubstantiated. California estimated it
inspected 12 percent of stormwater facilities annu-
ally. Utah estimated it inspected 2 percent. North
Carolina reported it inspected 100 percent of its
construction stormwater facilities annually and an
unknown percentage of other facilities. Louisiana’s
recent state audit found that most uninspected
facilities were stormwater dischargers, OIG said.

“We recognize that it is not realistic to inspect
hundreds or thousands of stormwater dischargers

every year with limited resources,” OIG said. “There-
fore, states should develop risk-based strategies to
target inspections that provide maximum benefit to
improving total water quality.”

None of the states reviewed had risk-based inspection
programs in place, although the Los Angeles region is
developing one that will target high risk dischargers,
such as those in high-risk industries, at large construc-
tion sites and those with administrative or technical
noncompliance.

In the agency’s response to the audit findings, OECA
agreed that “states need to implement risk-based
approaches to water enforcement.”

OIG also found that the three states studied were not
consistently tracking or following up on inspection
results, or reviewing self-monitoring reports for
compliance.

“Facilities with major violations, such as failure to
prepare a stormwater pollution [prevention] plan or
implement stormwater best management practices,
did not come into compliance promptly, if at all,” the
report said. “And there was no evidence to determine
if or when compliance was achieved.”

PCS “was not designed to track stormwater compli-
ance data,” OIG said. “State data systems did not fill
this gap, either.” Such stormwater data is critical for
determining compliance, as well as evaluating the
effectiveness of the program.

According to OIG, EPA’s PCS included only about
16,500 of an estimated 400,000 stormwater permits,
did not require states to enter stormwater permit data
due to concerns over the increased state and federal
data entry workload, and was not designed to track
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stormwater compliance data. All three state data
systems examined by OIG were not tracking at least
one piece of critical stormwater data. OIG noted that
resources and permit fees were “generally inad-
equate” for stormwater programs.

According to the report, state enforcement programs
also were deficient in the following areas:

* Compliance systems lacked data for hundreds of
thousands of smaller dischargers.

* Serious toxicity violations and other violations
were not reported.

¢ Strategies for identifying unpermitted stormwater
dischargers were incomplete.

* Enforcement actions were issued a year or more
after the violation.

¢ Penalties failed to recover economic benefit of
noncompliance.

» Proactive strategies to avoid serious violations
needed further development.

State Enforcement

“We believe that state enforcement programs could
be much more effective in deterring noncompliance
with discharge permits and, ultimately, improving
the quality of the nation’s water,” OIG said. “Despite
tremendous progress, nearly 40 percent of the
nation’s assessed waters are not meeting the stan-
dards states have set for them.”

OIG recommended that enforcement strategies be
environmentally risk-based and better address the
relative risks presented by contaminated runoff,
from stormwater and CAFOs; a rapidly growing
number of smaller dischargers; and unique problems
causing impairments in individual watersheds.

“The state programs we reviewed did not have the
resources and information systems to permit,
monitor and fully enforce regulated runoff, such as
stormwater,” OIG said.

All three states reviewed have general and indi-
vidual NPDES permitting approval from EPA. State
enforcement of CWA is extremely important,
because the majority of enforcement actions and
program implementation are performed by states; 44
states have NPDES approval and operate in lieu of
EPA to issue and enforce such permits (see {810 of
this month’s update for a list of states with NPDES
approval).

“Most of the enforcement actions we reviewed did
not meet EPA’s criteria for timeliness and often did
not recover the economic benefit gained by viola-
tors,” the report said. “EPA regions need to improve
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their in-depth program evaluations and annual
performance evaluations of state performance.”

OIG notes two important issues that impact the
effectiveness of permit enforcement: the backlog of
expired discharge permits and the implementation of
the total maximum daily load program. In fiscal year
2000, about 25 percent of discharger permits for major
facilities nationwide were expired, OIG said.

PCS and Other Information Systems

OIG recommended that the modernization of the
permit compliance and tracking computer system be a

top agency priority.

“The growth, variety and complexity of the regulated
community has greatly outstripped the [PCS] capabili-
ties,” OIG said. “States also had weaknesses in their
compliance monitoring and enforcement systems,
including not reporting serious, significant violations.
... Moreover, states needed to improve their enforce-
ment response to significant violations to prevent
further violations.”

Part of the problem with PCS is that EPA does not
require stormwater general permit data to be entered
into the system. OECA notes, “Ultimately, it is up to
the states to commit the resources needed to keep up
with their responsibility to input data into PCS and to
report on the noncompliance status of” smaller
dischargers. In OECA’s response, the office said that
“modernization of the PCS has been an OECA priority
for the last four years.”

OIG also made the following recommendations:

e OECA, with the Office of Water (OW) and EPA
Regions, should collaborate with states to develop
risk-based enforcement priorities.

* EPA should make modernizing its PCS a high
priority by working in conjunction with OW, OECA
and the states to make sure the system meets both
federal and state needs.

* OECA should revise its enforcement guidance to
better define significant violations for toxicity test
failures, minor failures and stormwater dischargers.

* OECA should routinely determine whether states
are fulfilling their obligations to monitor and
enforce discharge programs by developing consis-
tent criteria for in-depth program evaluations of
state programs.

* Evaluations and state performance measures
should be made public.

OIG's audit, Water Enforcement: State Enforcement of
Clean Water Act Dischargers Can Be More Effective, No.
2001-P-00013, is available on OIG’s Web site at
www.epa.gov/oigearth /list901.htm. B
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Storm ‘Warnings

Stormwater-Related News in Capsule Format

EPA, Delaware Settle Storm Sewer Lawsuit. The
U.S. Environmental Protection Agency (EPA), the
Delaware Department of Transportation (DelDOT)
and New Castle County have agreed to settle a
lawsuit brought by the United States, which alleged
DelDOT and New Castle failed to obtain permits for
their storm sewer systems. The county and DelDOT
have agreed to pay a $275,000 penalty and comply
with a permit issued May 1 by the Delaware Depart-
ment of Natural Resources and Environmental
Control. The permit requires the county and depart-
ment to carry out a stormwater management pro-
gram to reduce contaminated runoff.

The two parties also will complete two environmental
projects costing about $500,000 each, which will
reduce polluted stormwater runoff along portions

of Interstate 95 and connect failing septic systems

to the county’s sanitary sewer system. The proposed
consent decree is subject to a 30-day public comment
period and final court approval. By agreeing to

the settlement, New Castle County and DelDOT
neither admitted nor denied liability for the alleged
violations.

Michigan Company and Officials Sentenced for
CWA, RICO Violations. Two officials of Hi-Po in
Northfield, Mich., were sentenced Aug. 9 to more
than two years imprisonment each and $1 million in
fines and restitution for committing environmental
offenses under the Racketeering Influenced and
Corrupt Organizations (RICO) Act, according to EPA.
Aaron Smith, Hi-Po’s former president and owner,
was sentenced to 33 months imprisonment, must pay
$500,000 in restitution to victims and must forfeit
$500,000 in funds obtained through illegal activity.
Steven Carbeck, Hi-Po's former operations manager,
was sentenced to 27 months imprisonment and must
pay $430,000 in restitution. The company will pay a
$50,000 fine and another $75,000 in restitution.

In guilty pleas filed in February, Hi-Po admitted
intentionally releasing diesel fuel into a storm sewer
and a pond in Ann Arbor, Mich,, in order to make a
fraudulent claim and receive payment from the
University of Michigan and the Michigan Department
of Environmental Quality for cleaning up the re-
leases. Smith’s RICO plea included illegal money
laundering, mail fraud and bribery of a public

official. Carbeck’s plea included admission of money
laundering and mail fraud.

APWA Will Hold Phase II Workshops. The Ameri-
can Public Works Association (APWA) will hold a
series of nationwide one-day workshops on the
implementation of Phase II of the National Pollutant
Discharge Elimination System program. The work-
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shops build upon previous APWA workshops by
providing examples and specific resources to aid
Phase I cities in the program’s implementation.
Workshops will be held on the following dates:

Oct. 4, Albany, N.Y.; Oct. 17, Seattle; Oct. 30, Water-
bury, Conn.; Nov. 14, Chicago; and Dec. 6, Baltimore.
For a complete list and details on how to register see
www.apwa.net/education/workshops.

Center for Watershed Protection Launches New
Web Site. EPA’s Center for Watershed Protection
has designed a Web site specifically for stormwater
government officials and any others who need
technical assistance on stormwater management
issues. The Stormwater Manager’s Resource Center
is available at www.stormwatercenter.net.

EPA Releases Updated Version of BASINS soft-
ware. EPA released version 3.0 of the Better Assess-
ment Science Integrating Point and Nonpoint Sources
(BASINS) software system. The software allows
environmental professionals to use geographic
information system tools to examine environmental
information, analyze environmental systems and
examine management alternatives. The latest version
includes many additional functional capabilities as
well as an updated and expanded set of national
data. Information about the software is available at
www.epa.gov /ost/basins. The software may be
downloaded for free from the Web site, or ordered /-
on CD-ROM. %

LGEAN Offers Free Environmental Liability
Publication. The Local Government Environmental
Assistance Network (LGEAN) has published a
primer on environmental liability intended for local
governments. The publication covers categories of
environmental liability, local operations that may
cause environmental liability, strategies for mitigat-
ing and minimizing environmental liability exposure,
and federal environmental statutes that affect local
governments. Free copies of A Primer for Local Govern-
ment on Environmental Liability are available while
supplies last by calling LGEAN at (877) 865-4326.

EPA, ECOS Launch New Web Site. EPA and the
Environmental Council of States (ECOS), an associa-
tion of state and territory environmental commission-
ers, have created a new Web site, www.epa.gov/
ipbpages. The site, the Information Products Bulletin,
will serve as a central resource for private and non-
profit organizations and state, local and territorial
environmental agencies to access important EPA
documents and products, such as complex computer
modeling tools, large databases and major reports.
The site will be updated every four months, accord-
ing to EPA. W
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Montana Water Quality

(Continued from page 1)

conservation practices are applied and existing and
anticipated beneficial uses will be fully protected.”

Antidegradation, or anti-backsliding, generally
provides that approved permit requirements cannot
be deleted. This prevents a degradation in water
quality. In this case, the antidegradation refers to
Montana’s National Pollutant Discharge Elimination
System (NPDES) permit. The state has NPDES
approval, as well as general permitting authority.

“Montana’s antidegradation rules provide that,
where degradation to a water body at the edge of a
mixing zone is not significant, no antidegradation
review of the mixing zone itself is required,” the
court explained. “Montana requires that mixing
zones have ‘(a) the smallest practicable size, (b) a
minimum practicable effect on water uses, and (c)
definable boundaries.””

“Whenever a state revises or adopts a water quality
standard, the state must submit the standard to EPA’s
regional administrator for a determination as to
whether the new standard is consistent with the
[CWA],” the court explained.

American Wildlands had sued EPA and then-
administrator Carol Browner and EPA Region 8 and
its former head, Bill Yellowtail, in 1998, alleging that
EPA had failed to take timely action under Section
303(c) of the CWA to approve or disapprove
Montana’s new and revised water quality standards.
The case was delayed when the parties agreed to wait
for EPA to complete its review of Montana’s water
quality standards. After EPA approved parts of
Montana’s revised standards in early 1999, American
Wildlands amended its complaint to challenge EPA’s
decision. The district court had earlier affirmed each
of EPA’s actions; the appeals court then upheld the
two appeal points on nonpoint sources and mixing
zones.

Nonpoint Sources

During the appeal proceedings, EPA argued that
CWA does not grant it authority to regulate nonpoint
sources of pollution. Therefore, it is powerless to
disapprove state antidegradation review paolicies
concerning nonpoint source pollution, according to
court documents.

The district and appeals courts held that “nothing in
the CWA demands that a state adopt a regulatory
system for nonpoint sources.”

“Rather than vest EPA with authority to control
nonpoint source discharges through a permitting
process, Congress required states to develop water
quality standards for intrastate waters,” the court said.
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“Because the [CWA] nowhere gives EPA the author-
ity to regulate nonpoint source discharges, the EPA’s
determination—that Montana’s water quality stan-
dards exempting nonpoint source discharges from
antidegradation review are consistent with the
[CWA]—is a permissible construction” of the law, the
appeals court wrote.

“It is true that states are required to “assure that there
shall be achieved ... cost-effective and reasonable best
management practices for nonpoint source control.’
However, this does not mean, as American Wildlands
argues, that states are required to regulate nonpoint
sources at the antidegradation stage,” the court said.

Mixing Zone

In its appeal, Amercan Wildlands argued that
“Montana’s mixing zone policy allowing point source
discharges to degrade water quality within the
mixing zone so long as the discharge does not
degrade the water quality outside the zone is incon-
sistent with the [CWA] because it allows point source
pollution to escape antidegradation requirements that
apply to the water body as a whole, not specifically to
the mixing zone.”

“Mixing zones are 'areas where an effluent discharge
undergoes initial dilution and are extended to cover
the secondary mixing in the ambient water body,””
the court said in citing EPA’s Water Quality Standards
Handbook. “Mixing zones are allowable as a practical
necessity because ‘it is not always necessary to meet
all water quality criteria within the discharge pipe to
protect the integrity of the water body as a whole.””

Again, the court found that EPA’s interpretation of
the CWA was “permissible.” Citing another case, the
court said, “By definition, the effluent itself, within
the mixing zone, does not meet water quality stan-
dards. It necessarily follows, then, that the edge or
outer circumference of the mixing zone is defined as
the boundary at which water quality standards are
first met.”

American Wildlands had argued that because of the
unique approval role played by EPA in water quality,
any approval decision by EPA should be reviewed
with no deference given to the agency. The court
disagreed. Generally, courts give deference to
administrative decisions by federal and state agencies
that play direct roles in administrating programs
established by statute, unless it can be proven that the
agency’s decision was arbitrary and capricious, or in
clear contradiction to the statutory language.

“It is clear that Congress delegated authority to the
EPA to make determinations as to when water
quality standards are consistent with the [CWA],”
the court said. “Further, it is clear that the EPA’s
action in this case was taken in the exercise of that
authority.” l
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EPA Seeks Comments on Proposal for Electronic Reporting

The U.S. Environmental Protection Agency (EPA) on
Aug. 31 proposed to establish an electronic document
receiving system within the agency (66 FR 46161).
According to EPA, electronic reporting is now
possible because of recent technological advances
that allow the agency to transfer data electronically
and ensure its authenticity. In addition, the Govern-
ment Paperwork Elimination Act (P.L. 105-227)
requires federal agencies to institute electronic
reporting and recordkeeping capabilities by

Oct. 21, 2003.

According to the proposal, EPA will make electronic
submission an option for specific environmental
reports, including stormwater permits, as each
program office in the agency is ready to accept them.
EPA intends to announce in the Federal Register when
particular program offices are prepared to receive
electronic reports.

EPA’s proposed rule would authorize the agency to
establish a centralized, agencywide document
receiving system called “central data exchange”
(CDX) to which facilities would submit their annual
or periodic environmental reports. The proposed rule
also would allow facilities to maintain records
electronically to satisfy EPA’s environmental
recordkeeping requirements.

EPA’s new proposal would continue to permit paper
submissions, but also would allow regulated facilities
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to submit reports electronically over the Internet.
Under the proposed rule, facilities would be able to
use “smart” electronic forms that could be filled out
online or downloaded feor completion off-line.
Completed forms then would be submitted over the
Internet to EPA’s CDX.

EPA’s proposal also would allow tribal, state and
local entities to accept electronic filings if their
systems meet certain minimum requirements related
to system security, electronic signatures and certifica-
tions, chain-of-custody and archiving.

Specifically, EPA is seeking public comments on how
the proposal and CDX infrastructure would fulfill the
agency’s goals of reducing costs, improving data
quality and increasing access to data, as well as
whether the rule would make electronic reporting
and recordkeeping a practical option for small
entities, including small businesses. EPA also would
like to know how the system might affect other data
users, including state and local agencies and mem-
bers of the public who need to access the information.

Written comments on EPA’s proposal must be
submitted, in triplicate, by Nov. 29, 2001, to: U.S.
EPA, Enforcement and Compliance Docket and
Information Center (Mail Code 2201A), Attn: Docket
No. EC-2000-007, 1200 Pennsylvania Ave. N.W.,
Washington, D.C. 20460. Comments also may be
e-mailed to docket.oeca@epa.gov. B
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EPA Redesigns NPDES Web Site and Adds Phase Il BMPs,
Model State Permits To Assist Regulated MS4s

The U.S. Environmental Protection Agency (EPA)
recently unveiled its redesigned National Pollutant
Discharge Elimination System (NPDES) Web site,
which features new information about best manage-
ment practices (BMPs) and model state permits for
implementation of Phase II. The redesigned site also
features topic-grouped information for construction,
industrial and municipal permits.

The menu of BMP factsheets is intended to help
regulated small municipal separate storm sewer
systems (MS4s) choose appropriate BMPs for their
Phase II stormwater management programs. The
information has been available since October 2000 on
a contractor’'s Web site, but was only made available
to the general public on the NPDES site in July.
Following their October release, EPA solicited
comments from regional and state stormwater
contacts and then made revisions, according to an
EPA stormwater official.

Costs for TMDL Prog

The National Costs of the Total Maximum Daily Load Program (Draft
Report) responds to a congressional request for information on the costs
of developing and implementing TMDLs. A TMDL specifies the
amount of a particular pollutant that may be introduced into a water
body and allocates the total allowable pollutant loads among area

sources.

The report notes that its cost estimates may fluctuate depending on
whether states choose to allocate more of the pollutant reductions to
sources with lower control costs versus allocating reductions equally to

sources regardless of costs.

Thompson
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ram Could Be as High
As $4.3 Billion, According to EPA Report

The costs to pollutant sources for implementing the total maximum
daily load (TMDL) program are expected to be between $1 billion and
$4.3 billion per year, according to a report prepared by the U.S. Envi-
ronmental Protection Agency (EPA) (66 FR 41875).

The 112 BMPs are grouped under six “minimum
control measures” that must be implemented by most
MS4s by December 2002. The BMP factsheets are
meant to help MS4s choose structural and
nonstructural management practices that may be used
to fulfill the six measures. The six measures, which
were outlined in the Phase II rule, are: public educa-
tion and outreach on stormwater impacts; public
involvement/ participation; illicit discharge detection
and elimination; construction site stormwater runoff
control; post-construction stormwater management in
new development and redevelopment; and pollution
prevention/good housekeeping for municipal opera-
tions (see box, p. 4).

The site offers broad guidance on each minimum
measure and the 112 BMPs are grouped within
each measure. Additional factsheets are available
under some of the measures.

(Continued on page 4)
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TMDL Cost Report

(Continued from page 1)

For example, assuming the implementation of
TMDLs using cost-effective reductions among all
sources of impairments—including trading among
point and nonpoint sources, both of which can
include stormwater runoff—the costs to imple-
ment approximately 36,000 TMDLs for approxi-
mately 20,000 impaired waters identified by states
in 1998 are estimated to be between $900 million
and $3.2 billion per year.

If states decided to address these impaired waters
by requiring all sources to adopt additional
pollution controls, costs might rise to as high as
$1.9 billion to $4.3 billion per year, according to
the report.

Although this scenario is seen as unlikely, it could
occur if states simply tighten discharge permits
and other requirements through a uniform and
inflexible approach regardless of the individual
contributions of different sources or the relative
costs of control among sources. This scenario also
could result in pollution reductions greater than
those needed to bring the waterbody into attain-
ment with standards, the report adds.

Development Costs

The total average annual costs of developing
TMDLs, primarily by states, over the next

15 years, are estimated to be between $63 million
and $69 million per year, nationwide, according
to the report. Developing the 36,000 TMDLs for
the approximately 20,000 waterbodies known to
be impaired will cost approximately $1 billion
over the next 10 to 15 years, depending on the
rice of TMDL approaches adopted by states.

The average cost of developing the TMDLs for each
waterbody will range from $26,000 to more than
$500,000. EPA expects that states will increase the
number of TMDLs developed each year, spending
about $30 million this year, $43 million to $48
million in 2002 and about $68 million to $75 million
starting in 2005 and each year thereafter until 2015.

The costs of TMDL development cited in the report
are based on requirements of the existing TMDL
program as well as new provisions added in July
2000, but not yet implemented. The costs of the
additional requirements associated with the July
2000 regulations represent less than 10 percent of
the total costs estimated in this report.

Congress precluded EPA from implementing

the July 2000 rule before October 2001. EPA

has announced it intends to further delay imple-
mentation by 18 months to consider changes to the
July 2000 rule (see Monthly Bulletin, August

2001, p. 1).

The cost of water quality monitoring to support the
development of TMDLs is expected to be approxi-
mately $17 million per year, according to the
report. This figure is based on a preliminary
estimate of additional monitoring needed for
detailed TMDL assessments from a limited survey
of state experiences to date.

This figure should be revised as states gain more
experience with TMDL development, the report
states. Clustering TMDLs through a watershed
approach can significantly reduce the costs of
developing TMDLs, the report notes.

EPA estimates that 80 percent of TMDLs occur
within a watershed containing other TMDLs
(Continued on page 4)
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Stormwater-Related News in Capsule Format

TMDL Rule Postponed, EPA Asks Court to Delay
Lawsuits. As expected, the U.S. Environmental
Protection Agency (EPA) has proposed to post-
pone the effective date of the total maximum
daily load (TMDL) rule by 18 months (66 FR
41817, Aug. 9, 2001). EPA had announced its
decision to delay the rule July 16 (see Bulletin,
August 2001, page 1). The controversial rule was
scheduled to take effect Oct. 30, 2001; EPA’s
proposal delays the date to April 30, 2003.

According to the Federal Register notice, “EPA
believes that it is important ... to reconsider some
of the choices made in the July 2000 rule.” The
delay will allow EPA to “solicit and carefully
consider suggestions on how to structure the
TMDL program to be effective and flexible.” EPA
believes the effective date delay “may result in
revisions to the rule that would resolve at least
some of the issues raised in pending litigation in
the D.C. Circuit Court of Appeals.” EPA filed a
motion with the court to postpone the litigation
until it completes its review of the rule.

According to the notice, EPA intends to use the
18-month delay to: fully analyze findings and
recommendations from a June National Research
Council report; discuss better ways to construct
the TMDL program with a broad array of inter-
ested parties; and revise the TMDL rules through
a notice and comment process.

EPA also proposed delaying the date by which
states must submit lists of impaired waters from
April 1, 2002, to Oct. 1, 2002. After receiving and
evaluating comments, EPA will decide by Sept. 30
whether to issue a final delay of the effective date
for the TMDL rule and the due date for the state
impaired waters list.

Comments must be submitted by Sept. 10 to:
W-98-31-111 TMDL Comments Clerk, Water
Docket (MC-4101), U.S. Environmental Protection
Agency, 1200 Pennsylvania Ave. N.W., Washing-
ton, D.C. 20460; e-mail ow-docket@epa.gov. For
more information contact Francoise M. Brasier,
EPA Office of Wetlands, Oceans and Watersheds,
(202) 401-4078. The proposed rule and supporting
documents may be found at: www.epa.gov/
owow/tmdl/delay.

EPA Issues NPDES Permit to Arizona CAFOs.
EPA Region 9 issued the final National Pollutant
Discharge Elimination System (NPDES) general
permit for discharges from concentrated animal
feeding operations (CAFOs) in Arizona July 23
(66 FR 38266). The permit will apply to

1
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approximately 100 CAFOs, most of which are
dairies located in Maricopa, Pinal and Yuma
counties, according to EPA.

The permit prohibits direct discharges of stored
manure and waste into waterways, with exceptions
during major storms that cause overflow. The
permit requires farmers to develop best manage-
ment practices to control and retain wastewater.
The permit also includes discharge monitoring,
inspection, recordkeeping and notification require-
ments. Violations of the permit can result in a
maximum administrative penalty of $11,000 per
day per violation.

Existing CAFOs must submit a notice of intent
(NOI) and other information to EPA and the
Arizona Department of Environmental Quality
within 180 days of the permit’s effective date for
coverage under the general permit, or facilities may
apply for an individual permit. Owners or opera-
tors of CAFO facilities that begin operation after
Aug. 27 (new facilities) must submit an NOI and
other information at least 90 days before becoming
a CAFO. Arizona does not have EPA approval to
issue NPDES permits (see 1890.3 of the Guide for
more information). The permit took effect Aug. 27.
For more information contact Jacques Landy, EPA
Region 9 at (415) 744-1922, or Shirin Tolle at (415)
744-1898. Copies of the permit and related docu-
ments are available at www.epa.gov/region09/ <~
water/npdes/azcafo.html.

EPA and Five Hog Farms Scttle Clean Water Act
Violations. EPA Region 4, Murphy Farms and D.M.
Farms reached an agreement July 10 concerning
alleged illegal discharges to the Cape Fear River
Basin from five hog farms in Magnolia, N.C. The
companies will pay a $72,000 fine, and make
improvements such as personnel training, stream
buffers, inspections, recordkeeping and substantial
measures to prevent discharges under their

NPDES permits.

An earlier decision by the U.S. District Court in
Wilmington, N.C., resulted in D.M. Farms being
issued the state’s first NPDES permit to a CAFO,
according to EPA. Due to the concentration of large
hog farms in eastern North Carolina, EPA has been
working with the state to ensure development of an
effective NPDES CAFO permitting program.

The settlement is the result of civil lawsuits by EPA
and three citizen organizations: the American
Canoe Association, the Professional Paddlesports
Association and the Conservation Council of North
Carolina. B
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TMDL Cost Report

(Continued from page 2)

for the same pollutant and could be developed
jointly. Several states are currently clustering or
bundling TMDLs on a watershed basis and realiz-
ing efficiencies, the report notes.

EPA provides substantial funding to the states for
management of the full range of Clean Water Act
programs.

Using the high end of the range of costs for core
TMDL development and related monitoring, and
asssuming a 10- to 20-percent increase to account
for high-cost TMDLs, the total TMDL development
costs are expected to be as much as $65 million to
$74 million in 2002, rising to about $92 million to
$107 million in 2005 and on out to 2015, with some

TMDL program. About $10 million of this funding
is available to EPA regions in the form of contract
funds to support development of TMDLs at the
request of a state for which EPA is required to
develop a TMDL to “backstop” the state.

“Today’s draft report gives us important new
information to use in determining the most effec-
tive course in restoring America’s waters,” said
EPA Administrator Christie Todd Whitman in an
press release.

“Our review will help improve our existing
TMDL program and will not interfere with ongo-
ing activities, such as development of water
quality standards, issuance of permits to control
discharges or enforcement against violators,”
she added.

variation in costs among states.

In FY 2001, EPA expects to invest about
$21.7 million in management of the current

EPA is taking public comments on the draft
report until Dec. 7. A copy of the report and
additional information is available at
www.epa.gov/owow/tmdl. B

New Web Site

(Continued from page 1)

Another Office of Water department,

EPA’s Office of Wetlands, Oceans and Water-
sheds redesigned its air pollution and water
quality page at www.epa.gov/owow /oceans/
airdep.

Also, the Association of State and Interstate
Water Pollution Control Administrators and
America’s Clean Water Foundation have
established a new Web site at www.tmdls.net,
which includes a variety of materials regarding
EPA’s Total Maximum Daily Load (TMDL)
Program as well as examples of TMDLs.

The site was supported by grants from EPA to
enhance state and local capacity to develop
and implement TMDLs and other watershed-
based approaches to water quality. Its aim is to
educate TMDL stakeholders; share useful
information and effective approaches among
the states; and promote involvement by local
stakeholders.

The stormwater program’s new Web site is:
cfpubl.epa.gov/npdes/home.cfm?
program_id=6. It can also be reached at:
www.epa.gov/npdes/stormwater.

Information and links are still being added to
the Web site. The menu of BMPs may be found
directly at www.epa.gov/npdes/
menuofbmps/index.htm. Questions or com-
ments about the BMPs may be sent to:
sw2@epa.gov. For more information about
Phase II see 140 of the Guide. B

Page 4

The new Web site groups the 112 BMPs by
the six minimum control measures. Examples
include:

Public education and outreach on stormwater impacts:

* public outreach/education for homeowners,
e.g. proper disposal of household hazardous wastes.

Public involvement/participation:
* activities/public participation, e.g. Adopt-A-Stream
programs.

Mlicit discharge detection and elimination is not grouped

by category. Examples include: recreational sewage and

illegal dumping.

Construction site stormwater runoff control:

» runoff control, e.g. land grading and check dams;

* public outreach programs for new development, e.g.
low impact development.

Post construction stormwater management in new
development and redevelopment:

* structural BMPs, e.g. wet ponds, infiltration basins,
bioretention, grassed swales and catch basins.

Pollution prevention/good housekeeping for municipal
operations:

* source controls, e.g. vehicle washing; and

¢ materials management, e.g. used oil recycling. B
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EPA to Review, Revise TMDL Rule; Implementation Delayed
Due to Widespread Criticism, Unfavorable Reports

The U.S. Environmental Protection Agency (EPA)
announced July 16 that it plans to “review and
revise” the July 13, 2000, final rule (65 FR 43585)
implementing the total maximum daily load (TMDL)
program. The agency will push back the Oct. 1
effective date for the rule by 18 months to allow time
for the review, according to EPA Administrator
Christine Todd Whitman.

In a related development, EPA and the U.S. Depart-
ment of Justice filed a motion asking the U.S. Circuit
Court of Appeals for the District of Columbia to
delay action on legal challenges to the TMDL rule
while the agency completes its review. More than
two-dozen legal challenges filed by utilities, manu-
facturers and farm groups in August 2000 are
pending. The controversial TMDL rule implements
Clean Water Act provisions requiring states to
establish quality standards for water bodies, develop

Draft Management Measures Would

Control Forestry Nonpoint Source Pollution

The U.S. Environmental Protection Agency (EPA) has issued draft guidance
containing national management measures to control nonpoint source
pollution from forestry activities. The measures are intended to provide
technical assistance to state program managers and others on the best
available, most economically achievable, means of reducing the nonpoint
source pollution of surface and ground waters that can result from forestry

activities.

In 1993, EPA published a guidance document, Guidance Specifying Manage-
ment Measures for Sources of Nonpoint Pollution in Coastal Waters, to address
growing concerns about the impact of nonpoint sources of pollution on U.S.
coastal waters, according to Chris Solloway of EPA’s nonpoint source contro
branch. The 1993 guidance addressed nonpoint source pollution from
forestry, agriculture, urban areas, marinas and recreational boating, and
hydromodification, which includes channelization and channel modification|
States, territories and tribes were required to adopt management measures in
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lists of polluted waters that do not meet those stan-
dards, determine the sources of the pollution and
design effective cleanup plans.

Whitman said that the agency’s decision to review the
rule was motivated in part by a June 15 report to the
U.S. Congress by the National Academy of Sciences
(NAS), which said that significant changes are needed
in the TMDL program if it is going to be effective.

The NAS report was the latest in a series of criticisms
of the TMDL program. In March 2000, the U.S.
General Accounting Office (GAO) issued a report
indicating that there was a pervasive lack of data
available at the state level to set water quality stan-
dards, determine what waters are impaired and
develop cleanup plans.

(Continued on page 4)
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Forestry NPS Measures

(Continued from page 1)

conformity with the coastal management measures
guidance for their Coastal Nonpeint Pollution
Control Programs, he said.

In issuing the draft guidance, EPA has revised the
forestry chapter of the 1993 guidance into a stand-
alone document that addresses forestry or silvicul-
tural nonpoint source pollution nationwide,
Solloway explained. The original management
measures have not been changed or replaced since
1993. In fact the draft guidance contains EPA recom-
mendations only and is not a regulatory document,
he said.

“EPA believes that proper implementation of the
management measures, as appropriate given the
region of the country where the forestry activities
occur and site-specific considerations, will help
minimize the impacts of forestry on water quality
and aquatic ecosystems and preserve soil productiv-
ity and fertility,” according to Solloway.

The 1993 guidance focused on conditions and
examples of management measure implementation,
he said. “To date, technical guidance on the best
available, economically achievable measures for
controlling nonpoint sources with a national focus
has not been released. The draft national manage-
ment measures guidance for forestry is intended to
partially address this gap,” Solloway noted.

The draft guidance provides background informa-
tion about silvicultural nonpoint source pollution,
including where it comes from and how it enters our
waters. It explains that “the primary silvicultural
nonpoint source pollutants are sediments, nutrients,
chemicals (herbicides, insecticides and fungicides—

collectively referred to as pesticides), organic debris,
temperature and streamflow,” and provides a brief
analysis of each pollutant.

The draft guidance identifies management measures
for ten forestry activities:

* preharvest planning;

* streamside management areas;

* road construction and reconstruction;

® road management;

* timber harvesting;

* site preparation and forest regeneration;
¢ fire management;

¢ revegetation of disturbed areas;

* forest chemical management; and

¢ wetlands forest management.

The draft includes a detailed description of each
forestry management measure; the benefits of the
measure and best management practices.

In addition, the draft guidance addresses how to use
management measures to prevent and solve nonpoint
source pollution problems in watersheds. “The
watershed perspective enables the practitioner to go
beyond the effects of a single harvest area or indi-
vidual road to consider all activities occurring within
the watershed that could affect water resources,”
according to EPA’s draft guidance. Comments on
EPA’s proposal are due Sept. 25, 2001, to: Chris
Solloway, Assessment and Watershed Division (4503-
F), EPA, 1200 Pennsylvania Ave. N.W., Washington,
D.C. 20460. The text of the draft guidance is online at:
www.epa.gov/owow/nps. l
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Urban Stormwater Program Needs Procedures for Evaluating
Program Effectiveness and Costs, GAO Report Says

The U.S. Environmental Protection Agency

(EPA) needs to develop better procedures for
evaluating the overall costs and effectiveness of

the National Pollutant Discharge Elimination System
(NPDES) urban stormwater runoff program,
according to a June General Accounting Office
(GAOQ) report.

EPA identified nonpoint source pollution from
urban stormwater runoff as one of the leading
causes of water quality problems in the United
States. Runoff from impervious surfaces can carry
pollutants such as nutrients, solids, pathogens,
metals, hydrocarbons, organics, salt and trash, the
report explains.

To comply with federal and state permitting require-
ments under the NPDES program, permitted
municipalities must create and implement
stormwater management programs.

The program requires permittees to characterize
stormwater runoff; develop best management
practices aimed at reducing pollutants in stormwater
runoff to the maximum extent practicable; and
report program activities, monitoring results and the
costs of implementing the program.

NPDES Program Effectiveness, Costs Uncertain

Although more than 1,000 cities are participating
in the NPDES program, GAQO reported that “infor-
mation on the overall costs of managing urban
runoff and the effectiveness of the actions taken

is limited.”

“Although EPA and state agencies believe that
the program will be effective in improving water
quality, EPA has not made a systematic effort to
evaluate the program. Without such an effort,
EPA cannot tell what effect the program is having
on water quality nationally,” according to

GAO's report.

In preparing the report, GAQ visited five cities
(Baltimore; Boston; Los Angeles; Milwaukee; and
Worcester, Mass.) to obtain site-specific information
about urban runoff problems, efforts to implement
the federal NPDES requirements and the cost and
effectiveness of such efforts.

“Each city we visited was regularly monitoring its
stormwater to establish baseline information on
pollutant levels and was reporting this information
to EPA or the regulatory state agency each year,” the
report states.
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“Although cities with Phase I permits are required to
report on their stormwater monitoring results and
changes in water quality, overall, EPA and the states
have not successfully developed measurable goals for
the program or demonstrated its effectiveness through
the review of municipal reports,” it said.

The report notes that “[t]o evaluate the entire
program, EPA would have to establish goals for

the program that are based on its mission; obtain
information about the program’s results; compare the
results with the goals; and make changes to the
program, if warranted, to get closer to achieving the
agency'’s goals.”

In addition to having insufficient information to
evaluate the program’s effectiveness, “good informa-
tion about the cost of implementing federal
stormwater requirements is limited,” GAO found.

Although the costs to local governments of complying
with the Phase I program have generally been
portrayed as high, because of inconsistencies in

cost accounting and reporting practices, GAO could
not determine the cost of the program to several of
the cities it visited.

GAO Recommendations

To determine the extent to which activities undertaken
through the NPDES stormwater program are reducing
pollutants in urban runoff and improving water
quality, and to measure the costs of this program to
local governments, GAO recommends that EPA:

* establish measurable goals for the program;

* establish guidelines for obtaining consistent and
reliable data from local governments with Phase I
permits, including data on both the effects and costs
to the government permittees;

* review the data submitted by these permittees to
determine whether program goals are being met
and to identify the costs of the program; and

» assess whether the agency has allocated sufficient
resources to oversee and monitor the program.

EPA agreed with GAO that it should establish guide-
lines for obtaining consistent and reliable data from
local governments about their programs.

A copy of GAO's report, Water Quality: Better Data and
Evaluation of Urban Runoff Programs Needed to Assess
Effectiveness (GAO-01-679) (June 29, 2001) is available
online at www.gao.gov. B
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TMDL Delay

(Continued from page 1)

Many states also have expressed concerns about the
costs of implementing the program, and farm groups
have criticized the rule, which emphasizes reducing
runoff of agricultural waste, fertilizer and sediment.

In response to the GAQ report and the concerns
expressed by the states and agricultural groups, the
U.S. Congress passed a law last year prohibiting EPA
from spending any funds to implement the new rule
during fiscal years 2000 and 2001 and asked NAS to
review the scientific basis for the TMDL program.

It makes sense, in the face of this widespread criti-
cism, for the agency to take another look at the rule
and solicit more input, Whitman said. “In order to
ensure that this nation’s bodies of water are cleaned
up, we need an effective national program that
involves the active participation and support of all
levels of government and local communities,”
Whitman said.

“Unfortunately, many have said the rule designed to
implement the TMDL program falls short of achiev-
ing the goals,” she said. “I am asking for this addi-
tional time to listen carefully to all parties with a
stake in restoring America’s waters, to find a better
way to finish the important job of cleaning our rivers,
lakes and streams.” '

David Salmonsen, a spokesperson for the American
Farm Bureau, one of the organizations challenging
the rule in court, said that he hopes the review will
lead to significant changes in the rule. “We are
looking for a lot better emphasis on monitoring and
better data collection to see exactly what is going on
in these water bodies before they are put on lists,”
Salmonsen said.

Many environmental groups, on the other hand, are
critical of the decision to review the rule. “We feel we
should not be starting down the road of weakening
important water pollution regulations,” said Howard
Fox, an attorney for the San Francisco-based
Earthjustice law firm, which is representing environ-
mental groups that want the rule to stand.

“This water quality program was supposed to be
put in place over 20 years ago. Instead of dickering
about the details, we ought to be getting on with it,
he said.”

EPA said it plans to establish a process to solicit
comments on the rule from all stakeholders. The
agency also will carefully consider the comments
made in the NAS report, Whitman said.

EPA plans to propose changes to the rule by spring
2002 and hopes to adopt the changes within the 18-
month timeframe. For more information, visit the
EPA Web site at www.epa.gov. B

Amirak Agrees to EPA Penalty Over Multi-State Violations

Amtrak, the nation’s largest passenger rail operator,
has agreed to pay a $500,000 civil penalty and spend
$900,000 on environmental projects to resolve charges
that it violated numerous requirements of the Clean
Water Act (CWA), including the stormwater provi-
sions, at nine sites in three states, according to the
U.S. Environmental Protection Agency (EPA).

In addition, Amtrak has agreed to implement a
company-wide environmental management program,
including developing a new environmental informa-
tion system, enhancing compliance training, institut-
ing ongoing environmental audits and increasing
compliance staffing, EPA said. The total cost for the
new management program is expected to exceed
$11 million. Amtrak already has added 27 new
environmental positions—a three-fold increase from
the number it had when the CWA violations were
discovered, EPA said.

Amtrak also has agreed to immediately complete
environmental compliance audits at 51 of its facilities
nationwide and to voluntarily disclose and correct
any environmental problems that are uncovered.

This case is only the second time an enforcement
action has been taken against a national company for
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multi-state violations of the stormwater provisions.
The first case occurred in June when Wal-Mart agreed
to spend $5.5 million to resolve stormwater violations
at 17 locations in four states.

EPA discovered Amtrak’s environmental violations
during inspections in the late 1990s at the company’s
facilities in Connecticut, Massachusetts and Rhode
Island. Amtrak allegedly did not have required
stormwater permits, pollution prevention plans and
spill prevention plans for the sites, and failed to
sample its effluent as required by discharge permit
requirements, EPA said.

The agency also found violations of discharge permit
effluent limits and determined that Amtrak had
failed to obtain a discharge permit in Rhode Island.

As part of the settlement, Amtrak will spend approxi-
mately $400,000 to implement an environmental
project improving tidal flows at seven culvert loca-
tions along one of the company’s routes. Amtrak also
will spend about $500,000 to retrofit 13 locomotive
transformers to dramatically lower their concentra-
tions of polychlorinated biphenyls. For more infor-
mation about the settlement, visit EPA’s Web site at
www.epa.gov. ll
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National Research Council Report Endorses TMDL Program,
But Recommends Significant Changes in Implementation

The U.S. Environmental Protection Agency (EPA)
should proceed with its total maximum daily load
(TMDL) program, but the agency should make
several significant changes if the program is going to
achieve its objectives, according to a June 15 report
conducted by the National Research Council (NRC),
a division of the National Academy of Sciences.

The report, Assessing the TMDL Approach to Water
Quality Management, acknowledges that though the
current state of science used to develop TMDLs is
relatively sound, scientific uncertainty in the TMDL
program is widespread. However, a lack of certainty
is unavoidable in light of changing ecosystems, and,
therefore, should not be used as a reason to halt
implementation of the program, according to NRC.

The Clean Water Act (CWA) requires states to
establish standards for waterbodies and to develop

Wal-Mart Settles Unprecedented
Stormwater Violation Suit With Agencies

A major retailer has agreed to pay a $1 million civil penalty and spend
$4.5 million to develop and implement a comprehensive environmental
management plan to settle a suit alleging violations of the Clean Water
Act’s (CWA's) stormwater provisions at the company’s construction sites,
according to the U.S. Environmental Protection Agency (EPA) and the U.S.

Department of Justice (DOJ).

The suit alleged that Wal-Mart Stores Inc. and 10 of its contractors failed to
comply with stormwater regulations and allowed illegal discharges at

17 construction sites in four states. The suit is the first federal enforcement
action against a company for multi-state violations of the CWA's

stormwater provisions, according to EPA and DO]J.

The agencies did not elaborate on the nature of the alleged violations.
However, Wal-Mart noted in a statement that the cited violations in Texas,

Thompson
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Group—

lists of impaired waters that fail to meet those stan-
dards even after point sources of pollution have
installed the minimum required levels of pollution
control technologies.

States then must rank the impaired waters and
develop TMDLs for each. A TMDL is essentially a
“pollution budget” for a waterbody that specifies the
amount of a particular pollutant that may be present,
allocates allowable pollutant loads among sources
and provides the basis for attaining or maintaining
water quality standards.

On July 13, 2000, EPA issued the final TMDL rule (65

FR 43585) requiring states to identify polluted waters,
determine the source of the pollution and design

(Continued on page 4)
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Wal-Mart Settlement
(Continued from page 1)

New Mexico, Oklahoma and Massachusetts “were
primarily administrative and recordkeeping in
nature.” EPA alleged “no actual damage to the
environment,” according to the retailer.

Environmental Management Plan

Under the settlement, Wal-Mart is required to design
and implement a $4.5 million comprehensive
environmental management plan to ensure compli-
ance at its construction sites nationwide. Under the
plan, Wal-Mart must require all of its contractors to
certify that stormwater control measures are in place
before construction of new stores begins. Wal-Mart
must perform additional site inspections, and
enhanced recordkeeping, reporting and training of
workers, according to EPA and DOJ. In addition, the
settlement requires the retailer to do the following:

* produce a video on stormwater control best
management practices and present it to contrac-
tors at each site prior to excavation or construc-
tion;

* designate a stormwater coordinator responsible
for overseeing stormwater compliance at all
17 sites subject to the consent decree;

* require at each Wal-Mart store construction
site that the general contractor designate its
site superintendent as its stormwater
coordinator;

* review with the general contractor—as part of the
construction contract award process—a checklist
of stormwater control requirements;

* conduct an annual stormwater control seminar for
contractors and others involved in the retailer’s
stormwater program;

* inspect stormwater controls at construction sites on
a weekly basis and correct any problems within
seven days;

* report to EPA all discharges of pollutants resulting
from failed or lack of erosion or sediment controls
at a site following a rainfall of at least 0.5 inch;

* conduct sampling at construction sites to monitor
and analyze pollutants in stormwater discharges,
and report this information to EPA; and

* allow an independent auditor to assess the effec-
tiveness of the retailer’s compliance plan and site
compliance with stormwater regulations.

Wal-Mart Response

The Bentonville, Ark.-based retailer asserted that
“while the contractors were responsible for activities
at the construction sites (including compliance with
stormwater requirements), Wal-Mart agreed to
contribute to the penalty to assist in achieving a
settlement and to avoid the heavy burden falling
entirely on the contractors.”

Paul Carter, president of Wal-Mart Realty, also noted
that Wal-Mart typically is involved in 300 to 400
building projects per year. “Our environmental
compliance procedures go beyond legal and regula-
tory requirements and set the standard for the indus-
try,” he said. Wal-Mart also stated that it requires its
building contractors to exceed all permit require-
ments. “Failure to meet this requirement can result in
financial penalties to the contractor and loss of future
construction business,” he said. B
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Texas Stormwater Permit Awaiting Agency Final Approval

The commissioners of the Texas Natural Resource
Conservation Commission (TNRCC) May 23
approved the Texas pollutant discharge elimination
system (TPDES) stormwater permit for industrial
facilities, but the permit is “still in limbo,” accord-
ing to Cindy Lee of TNRCC’s Stormwater Permit
Team (see Bulletin, January 2001, page 3).

After undergoing revisions that “largely dealt with
requirements for new discharges to impaired
waters” of the state, the TPDES permit will be
issued and take effect when the commissioners sign
it. However, it is unclear when this may occur, said
Lee. TNRCC noted that the U.S. Environmental
Protection Agency must review and approve the
revisions before the permit can take effect.

Draft Permit Contents

The draft permit is organized into five sections—
definitions, permit applicability and coverage,
permit requirements and conditions common to all
industrial activities, benchmark monitoring require-
ments common to many industrial activities, and
specific requirements for industrial activities.

The permit would clarify rules related to co-
location. For instance, when two or more industrial
sectors exist at the same facility (i.e., co-located
activities), the facility operator would have to
comply with each sector’s specific requirements.
The sector-specific requirements would apply only
to the portion of the facility where that specific
activity occurs. However, when discharges from
separate activities combine before leaving the
property, the facility would have to meet monitor-
ing requirements and effluent limitations from each
sector, according to the draft permit.

When different owners or operators share the same
property (i.e., co-located facilities), each owner or
operator would have to apply for a permit and receive
individual permit numbers, according to the draft
permit. However, co-located facilities could either
develop separate stormwater pollution prevention
plans (SWP3s) or share a common SWP3. If they
decided to share a plan, they would be required to
meet the following additional requirements:

® Each participant would be required to sign the
SWP3 and include his or her name and permit
number.

* The SWP3 would have to clearly describe and
allocate the responsibilities of each participant for
meeting the shared requirements. If a responsibility
is not clearly described and allocated, then each
permittee would be responsible for meeting the
requirement within the boundaries of his or her
facility.

* A site map would have to clearly and accurately
delineate the boundaries around each co-located
facility.

When the permit takes effect, facility operators will
have 90 days to complete an SWP3 and submit a
notice of intent, TNRCC said. All necessary forms and
information will be available on the agency’s Web site
at www.inrcc.state.tx.us.

At press time, all of the TPDES training seminars that
TNRCC had scheduled for the summer were full.
However, the agency may schedule more seminars in
August, according to Lee. For seminar information,
call (512) 239-6644. General questions regarding the
TPDES can be directed to the TNRCC Stormwater
Permit Team at (512) 239-4433.

Storm Wa.rnings

Stormwater-Related News in Capsule Format

EPA Orders CAFOs To Cease Unauthorized
Stormwater Discharges. U.S. Environmental
Protection Agency (EPA) Region 5 announced June
21 that it ordered River Ridge Farms Inc. to stop
illegally discharging manure, wastewater and silage
leachate from large concentrated animal feeding
operations in Coopersville and Allendale, Mich.

The administrative order stems from a Jan. 30 EPA
inspection that revealed discharges of manure-
contaminated stormwater. The Allendale facility
discharges into a farm drain and subsequently into
the nearby Grand River. The Coopersville facility
discharges into the Terpstra Sadler Drain and
subsequently into the Grand River as well.
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The order requires River Ridge Farms to develop and
implement a stormwater pollution prevention plan,
improve its capacity to store waste, and submit a
comprehensive plan to manage all wastes, including
manure, wastewater, spoiled milk, waste feed and
silage, silage leachate, and dead animals.

The order is the latest in a series responding to re-
peated Clean Water Act (CWA) violations allegedly
committed by the company over a period of 20 years,
according to EPA. “The Michigan Department of
Environmental Quality has taken a number of enforce-
ment actions against the company, however, unlawful
discharges have continued,” according to Jo Lynn
Traub, director of EPA’s regional water division. ll
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TMDL Program Report
(Continued from page 1)

effective cleanup plans by July 2010 (see Bulletin,
August 2000, page 1).

The rule requires all waterbodies to be ranked as
high, medium or low priority. Polluted waters that
are drinking water sources or that support endan-
gered species must be given high priority, according
to the rule. However, the rule generated significant
controversy among states and legislators. In March
2000, the U.S. General Accounting Office (GAQO)
issued a report suggesting that states lacked the
necessary data to set appropriate water quality
standards, determine what waters are impaired and
develop TMDLs within the allotted time frame.
Many states expressed concerns about the costs of
implementing the program as well.

In response to the GAO report and state concerns,
Congress passed a law prohibiting EPA from
spending any funds to implement the new rule
during fiscal years 2000 and 2001, effectively delay-
ing implementation of the rule until at least Oct. 1 of
this year. The NRC report is the result of a congres-
sional mandate to review the scientific basis of the
TMDL program.

Report Recommendations

NRC concluded in the report that sufficient scientific
knowledge currently is available for states to de-
velop effective TMDLs in many situations. However,
EPA should make three significant changes to the
TMDL program to enable states to use the available
scientific knowledge successfully, according to NRC.

First, EPA should allow states to develop both a
“preliminary” list and an “action” list of impaired
waters. “Many waters now on state lists were placed
there without the benefit of adequate water quality
standards, data or assessment,” the report states.
“These potentially erroneous listings contribute to a
very large backlog of TMDL segments and foster the
perception of a problem that is larger than it may
actually be,” according to the report.

States should be permitted to reassign waters for
which there is a lack of adequate standards, data or
analysis, to a preliminary list. The active list should
be restricted to waterbodies for which there is
sufficient data to confirm that they are impaired. The
report also details the data requirements and other
criteria that should be used to differentiate the
preliminary list from the action list. No waterbody
should remain on the preliminary list for more than
one rotating basis cycle, which is the four-year cycle
states use to assess the health of their waters,
according to the report.
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“This [approach] would provide the assurance that
listed waters are indeed legitimate and merit the
resources required to complete a TMDL,” NRC states.
NRC also advises that if no legal mechanism exists
that would permit this change in the program,
Congress should use its authority to create one.

Second, states should develop appropriate use
designations for waterbodies in advance of assess-
ment and then refine these designations prior to
TMDL development. “CWA's goals of fishable and
swimmable waters are too broad to be operational
as statements of designated uses,” the report
states. Rather, states should implement a more
specific stratification of waterbody uses, according
to the report.

For instance, states should make an effort to distin-
guish between recreational waters which are able to
support full-body immersion activities—such as
swimming and boating—and shallow waters that can
support only partial immersion activities, such as
wading, NRC said.

Sufficient science and examples exist for all states to
stratify waterbody uses more specifically, the report
said. Once more appropriate stratification is com-
pleted, the criteria developed to measure whether a
use is met should be logically linked to and consistent
with the designated use, the report concludes.

Finally, TMDL plans should employ adaptive imple-
mentation. In other words, states should assess
TMDL plans on a cyclical basis to determine their
level of effectiveness in achieving water quality
standards and designated uses. “If the implementa-
tion of the plan is not achieving attainment of the
designated use, scientific data should be used to
revise the plan,” the report asserts.

Moreover, the report notes that “[a]daptive imple-
mentation is needed to ensure that the TMDL plan is
not halted because of a lack of data and information,
but rather progresses while better data are collected
and analyzed, with the intent of improving upon the
initial plan.”

Congress and EPA need to address the policy barriers
that inhibit adoption of an adaptive implementation
approach, including issues of future growth, the
equitable distribution of costs and responsibility
among pollutant sources and EPA oversight, the
report concludes.

The report also recommends several changes related
to the science, data and analytical methods used in

the TMDL program. Congress is expected to use the
report as a basis for possible action on the EPA rule.

A copy of the report is available on the Web site of
the National Academy Press at www.nap.edu. B
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Enforcement Actions Increase as EPA Issues Stormwater
Management Advisory to Developers and Contractors

U.S. Environmental Protection Agency (EPA) The advisory was issued as several EPA regions
Region 3 is encouraging developers and contractors and Washington state have stepped up their
to comply with federal stormwater management stormwater enforcement efforts. These actions include
rules and avoid penalties, according to an advisory the following:
issued May 9.
Region 3
The advisory notes that the agency will be increasing
its enforcement efforts in the region because inspec- Just prior to issuing the advisory, Region 3 charged
tors are still finding “widespread noncompliance” Airston Group of Centerville, Va., April 24 with
among the regulated community despite two years alleged stormwater violations at Governor’s Run, a
of outreach, according to Neeraj Sharma, an EPA 28-acre housing construction site in Oakton, Va.
enforcement officer. According to EPA, construction activity led to peri-
odic discharges of various pollutants, and severe site
EPA and state environmental agencies plan to erosion and sedimentation between April 25, 1997,
conduct regular inspections of construction sites and the fall of 2000.

and take enforcement action if necessary. According
to EPA, polluted stormwater runoff is responsible
for 5,265 miles of impaired streams in Region 3. (Continued on page 2)

Wisconsin Ordinance Would Require Inside This Issue ...
Strict Controls at Construction Sites

A proposed ordinance would require Dane County, Wis., builders
to implement stormwater management practices and obtain a Storm Warnings 3
permit prior to construction, according to the Dane County Lakes
and Watershed Commission.

The proposal, which was introduced May 3 to the Dane County Calendar of Events 4
Board of Supervisors by the commission, “is the result of 11 public
hearings and hundreds of hours of meetings with citizens, techni-
cal experts, builders, county staff, local municipalities and other
stakeholders,” according to Shary Bisgard, commission chair. Added BMP Information
Thirty-five of the 39 county board supervisors agreed to co-sponsor Tab 400
the ordinance. a
Revised State Information

The ordinance would establish countywide stormwater manage- Tab 800

ment standards but would allow landowners and developers to Bavicad Meveelaar indisse
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Enforcement Actions
(Continued from page 1)

According to the administrative order, Airston did
not apply for or obtain the necessary permits to
control drainage and potential erosion during an
excavation and reconstruction of a farm pond.
Uncontrolled runoff from the area resulted in
increased flow of water through a tributary on the
site, pollutant discharge and severe stream bank
erosion. Mud and silt flowed downstream into Lake
Martin, where it accumulated as a small island, the
agency said.

EPA ordered Airston to draft a dredging plan and
correct the erosion and stormwater pollution
problems. Airston must dredge and dispose of the
sediment in Lake Martin, correct any other damage
and control any other runoff problems, according to
the order.

Prior to the EPA order, Fairfax County, Va., had
filed a $1.4 million lawsuit against Airston for
violations of local construction and drainage re-
quirements at Governor’s Run. The case is set for
trial in Fairfax County Circuit Court in August.

Region 9

EPA Region 9 announced May 7 that it fined Sharpe
and Associates and Palisades Development Co.
$60,000 for stormwater violations at their 50-acre
Catalina Shadows Phase Four Development site in
Oro Valley, Ariz.

According to the agency, Sharpe and Palisades
failed to carry out their stormwater pollution
prevention plan (SWP3), failed to stabilize disturbed
areas and failed to take measures to prevent sedi-
ment erosion during grading and construction
activities. As a result, stormwater runoff carried
excessive amounts of sediment into Big Wash in

the Canada del Oro watershed, which is a tributary of
the Santa Cruz River.

Inspectors from EPA, the Arizona Department of
Environmental Quality and the town of Oro Valley
discovered the violations during three inspections
between August 1998 and July 1999.

Region 1

EPA Region 1 announced April 18 that the Massachu-
setts Institute of Technology (MIT) agreed to pay a
civil penalty of $150,000 for 18 violations of the Clean
Water Act, the Clean Air Act and federal hazardous
waste laws.

In addition to many other projects, MIT agreed to
install a “state-of-the-art” biofiltration stormwater
control and treatment system in a campus area prone
to flooding. The system likely will reduce the rate of
stormwater runoff from the area into the Charles
River by 50 percent and will reduce the amount of
solids in stormwater runoff by 80 percent, according
to the agency. MIT will spend an additional $400,000
on innovative environmental projects on campus and
around Cambridge, Mass.

EPA inspectors discovered the violations in 1998. MIT
is the sixth university in New England to be fined by
EPA in two years. After discovering widespread
environmental compliance problems among the
region’s colleges and universities, EPA launched its
university initiative in 1999 to step up inspections and
improve campus environmental compliance.

Washington State

The Washington Department of Ecology (Ecology)
announced May 15 that it fined the Dunlap Towing
Co. $10,000 for spilling approximately 150 gallons of

(Continued on page 4)
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Storm ‘T/Va.rnings

Stormwater-Related News in Capsule Format

EPA Publishes Semi-annual Agenda. The U.S.
Environmental Protection Agency (EPA) published
its semi-annual regulatory agenda May 14, outlin-
ing its projected plans for the next six months and
beyond (66 FR 26120). Few stormwater-related
regulatory activities are described. However, those
that are expected include the following:

Effluent Guidelines and Standards for the Construction
and Development Industry—EPA plans to develop
design criteria for erosion and sediment controls
and stormwater best management practices (BMPs)
for construction sites. The guidelines will apply to
new and redeveloped sites and will affect land
developers, home builders, builders of commercial
and industrial property and others. A proposal is
expected by March 2002. For more information,
contact Eric Strassler at (202) 260-7150.

NPDES Streamlining Rule: Round III—EPA plans to
issue a rule to eliminate redundant regulations,
clarify confusing aspects and remove or streamline
unnecessary procedures in the national pollutant
discharge elimination system (NPDES) program.
The proposed rule is part of a Clinton-era directive
that requires federal agencies to streamline and
simplify burdensome regulations. A proposal is
expected by February 2002. For more information,
contact Thomas Charlton at (202) 564-6960.

NPDES Reguirements for Municipal Sanitary Sewer
Collection Systems, Municipal Satellite Collection
Systems and Sanitary Sewer Overflows (550s)—EPA
plans to re-evaluate the framework under which
sanitary sewer collection systems are regulated. The
proposed standard permit would include require-
ments that address reporting, public notification
and recordkeeping for SSOs, and capacity assur-
ance, management, operations and maintenance
procedures for municipal collection systems. A
proposal is expected by August 2001. For more
information, contact Kevin Weiss at (202) 564-0742.

Water Quality Standards Regulation: Revision—EPA
plans to propose revisions to federal water quality
standards that would enhance water quality
management on a watershed basis and would focus
on federal, state and tribal resources in the areas of
“greatest concern.” Program areas that may be
revised include mixing zone policies and proce-
dures. A proposal is expected by July 2002. For
more information, contact Jennifer Wigal at

(202) 260-1188.

Study Estimates Stormwater, Other Benefits of

Trees in Colorado Communities. Tree cover in
Denver, Colo., and seven other Colorado cities
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accounts for an estimated $44 million worth of
stormwater management and the removal of

2.2 million pounds of air pollutants, according to a
study conducted by American Forests, a nonprofit
conservation organization. In the regional study area,
tree cover increased from 6 percent to 7 percent over
12 years, but the amount of impervious surfaces
increased from 9 percent to 12 percent during the
same time period. In the Denver metro area, tree cover
increased from 4 percent to 6 percent, but impervious
surface area increased from 30 percent to 39 percent
during the study period.

The increase to 6 percent is a “good trend that should
be continued.” However, it is “still far short of the goal
of 25 to 30 percent average tree cover that we believe
is optimum for healthy communities in this region,”
said Gary Moll, study coordinator and vice president
of urban forestry at American Forests.

A copy of the study, Regional Ecosystem Analysis for
Metropolitan Denver and Cities of the Northern Front
Range, Colorado, is available on the Internet at
www.amfor.org/news_and_pubs/news/
frontRange.html.

Report Reveals Strategies for Controlling Nonpoint
Source Pollution. The Section 319 National Monitor-
ing Program (NMP), which is a joint effort between
the North Carolina State University (NCSU) Water
Quality Group and EPA, recently released a report
evaluating the successes of the program thus far and
making recommendations for future nonpoint source
(NPS) control. Prepared by NCSU, the report evalu-
ates the effectiveness of watershed technologies
designed to control NPS pollution at 22 sites around
the country over an eight-year period. At the sites,
baseline data was compiled prior to implementing and
monitoring BMPs for three to six years. Data from pre-
and post-BMP periods were statistically analyzed to
determine whether water quality changes resulted
from BMP implementation. Preliminary data indicate
that the water quality at some of the sites has im-
proved, according to the report. For more information
on the report, Nonpoint Source National Monitoring
Program Successes and Recommendations, contact the
NCSU Water Quality Group at (919) 515-3723.

EPA Web Site Offers More Information for Con-
struction Industry. EPA recently updated its Web site
on the construction and development effluent guide-
lines project to include additional information and
links. The new pages describe the project background,
data sources, information for small businesses and
links to related stormwater sites, including some state
BMP manuals. The Web site is on the Internet at
www.epa.gov/OST/guide/construction. B
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Wisconsin Ordinance

(Continued from page 1)

determine how to meet the standards according to
the unique characteristics of each site, the commis-
sion said.

Ordinance Components

Any construction activity that would add 20,000
square feet of impervious surface would be covered
by the new ordinance. Impervious surfaces include
new rooftops, pavement and gravel. Agricultural
expansions that meet the impervious surface thresh-
old also would be covered. However, any activity
associated with planting, growing and harvesting
crops would be exempt, according to the commission.

Prior to construction, a permittee would be required
to submit a permit application to the local zoning
authority. The application would include, among
other elements, a proposed timetable for the installa-
tion of all associated stormwater and erosion con-
trols and the completion of the construction project,
as well as the costs associated with the project.

Along with the permit application, builders would
be required to develop and submit a stormwater
management plan for review and approval. Methods
used to meet ordinance standards may vary depend-
ing on the specific characteristics of the site. How-
ever, oil and grease control, runoff rate control,
stable discharge outlets, infiltration of stormwater,

temperature control of stormwater runoff and
sediment control would be required components of
the plan. Sediment control measures at new construc-
tion sites ideally would result in an 80 percent
reduction in erosion during a one-year, 24-hour storm
event, according to the proposed ordinance.

The plan would have to be implemented prior to the
start of construction, and certain stormwater compo-
nents would have to be maintained even after
construction is complete, according to the proposal.

Fees would be assessed as well. A fee of $50 would be
assessed for review of the plans and applications,
plus an additional fee of $.005 per square foot of
impervious area added. However, installing more
stormwater controls, such as grassed waterways,
diversions, buffers, ponds and other control struc-
tures, would reduce permit costs, according to the
commission.

The proposal will be reviewed and discussed by the
commission, the personnel and finance committee,
the zoning and natural resources committee and the
judiciary committee. The board likely will vote on the
proposed ordinance sometime in July, according to
the commission.

If it passes, the ordinance would go into effect one
year after its approval date to allow local municipali-
ties to adopt the plan and develop the permit process.
A copy of the proposed ordinance is available on the
Internet at www.co.dane.wi.us/commissions/
lakesandwatershed /stormwater.htm. B

Enforcement Actions
(Continued from page 2)

mixed deisel and lube oil on Dec. 6, 2000, into Budd
Inlet and failing to report the incident in a timely
manner.

The spill originated from a poorly maintained oil
and water separator. Though 95 gallons of the spill
was recovered, the rest entered Budd Inlet. Dunlap
made little effort to clean up the spill or report the
spill until the day after it occurred, according to
Ecology. “They did deploy a few oil-absorbent pads

and booms, but that wasn’t enough to keep the oil
out of the ditch and Budd Inlet,” according to Eric
Heinitz, a manager with Ecology’s spill response
team. In addition, the company failed to comply with
their SWP3, which was prepared and on file, the
agency said.

Ecology issued the company a warning in 1995 after
a spill occurred from the same oil and water separa-
tor, causing 60 gallons of oil to spill into a stormwater
ditch. At that time, the agency had ordered Dunlap

to take precautions to prevent future releases, Ecol-
ogy stated. B

Calendar of Fuents

Water Environment Federation (WEF) Specialty
Conference. WEF is conducting a conference titled
2001, A Collections Systems Odyssey: Integrating
O&M and Wet Weather Solutions” July 8-11 in
Bellevue, Wash. The conference will be dedicated to
helping water quality professionals balance the
demands of addressing wet weather conditions and
additional regulatory requirements with operation
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and maintenance needs of sewer collection systems.
A pre-conference workshop will discuss revisions
proposed by the U.S. Environmental Protection
Agency to the national pollutant discharge elimina-
tion system program to improve capacity and man-
agement of operations and maintenance. For more
information, call WEF’s Edward Gonzalez at (703)
684-2400 or visit WEF's Web site at www.wef.org.
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Calirans Case Reveals Poor Performance of Stormwater Filters
May Have Resulted from Lack of Maintenance, Other Factors

A recent evaluation of the effectiveness of
stormwater filters used along a California freeway
suggests that the technology failed to adequately
control highway runoff, but others contend that
the poor performance of the filters may be based
on external factors, including a lack of proper
maintenance.

The study, Evaluation of Compost Storm Water Filters
Installed Along the San Joaquin Hills Transportation
Corridor (SJHTC), was conducted by Byron Berger, an
engineer with the California Department of
Transportation’s (Caltrans) Stormwater Unit.
Caltrans is responsible for controlling stormwater
runoff along the state’s highways.

The 39 filters, which use a proprietary design and are
manufactured by Stormwater Management Inc. of
Portland, Ore., were installed along 16 miles of the

California Construction Company To
Implement “State-of-the-Art” Controls

A California developer has agreed to implement “cutting edge”
stormwater controls at a large construction site in Orange County, Calif,,
to settle a 17-month-long dispute with a local environmental organiza-
tion, according to Garry Brown, founder and executive director of

Orange County CoastKeeper.

The Irvine Co. and CoastKeeper announced March 8 that they have

6-lane highway that runs along the SJHTC, according
to James Lenhart, vice president of engineering and
research at Stormwater Management. Lenhart, who
has been involved in the STHTC project “since day
one,” believes the project is the largest water quality
undertaking in the country.

The Study

The treatment device—a compost storm filter (CSF)—
works by filtering stormwater runoff horizontally
through an 18-inch layer of proprietary media
composed primarily of composted leaves. The design,
intended to accommodate flow from a 25-year storm
event, treats stormwater runoff by filtering out heavy
metals, oil and grease, and sediment. Regular mainte-
nance is required to rid the filtering compost of

(Continued on page 4)
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agreed on a “comprehensive water-quality enhancement program” to
protect Crystal Cove State Park, which is the site of Irvine’s 635-luxury
home development project. Crystal Cove, which is situated between
Newport Beach and Laguna Beach, is a dolphin birthing ground and is
designated by the state as an area of special biological significance.

CoastKeeper first objected to Irvine’s construction project in October
1999, contending that the company was illegally discharging sediment
and pollutants into the cove and the Pacific Ocean.

(Continued on page 2)

Thompson
Publishing
Group-

Quality _ 5
President Proposes Shifting
Enforcement Authority to

States 6

Added BMP Information
Tab 600

Revised State Information

Tab 800




Crystal Cove

(Continued from page 1)

Irvine initially denied that it was directly discharg-
ing into coastal waters because it was discharging
into nearby creek beds—not directly into the ocean.
However, in November 2000, the Santa Ana Re-
gional Water Quality Control Board responded to
CoastKeeper’s objections by issuing a cease-and-
desist order, requiring the developer and others,
including the California Department of Transporta-
tion, to stop the flow of discharge into the cove
within one year. The order against Irvine was
nullified, however, when the company and Coast-
Keeper reached an agreement.

The Agreement

Irvine and CoastKeeper agreed to an ambitious 10-
year stormwater monitoring and management plan
that surpasses state law requirements and may
“serve as a model for other coastal areas,” Brown
said. According to Irvine, the company will imple-
ment the following control methods:

* Detention and filtration of the first inch of rainfall.
Irvine will expand and improve its stormwater
detention basins and enhance its filtration
systems to treat the first flush of stormwater,
which generally carries the bulk of urban con-
taminants. With these control measures in place,
Irvine contends that stormwater will be contained
in 95 percent of the residential and commercial
areas within the Crystal Cove area for the first 40
hours of each storm.

® Best management practices during site grading and
construction. During the construction phase of the
project, Irvine will use detention basins to hold
back stormwater during the rainy season; install
sandbags, fabrics and other materials around
storm drains and pipes for additional protection;

use biodegradable reinforcements, plants and seeds
on slopes to minimize erosion; and cover building
pads with erosion-control materials.

* Low-flow diversion system. After construction is
completed, a diversion system will capture dry
weather runoff and divert it into the public sewer
system for treatment.

* Comprehensive water quality treatment regimen. Irvine
will implement additional control measures such
as using vacuum street sweepers to prevent
contaminants from entering stormwater runoff;
using filters on storm drains that remove sediment,
bacteria and trash from runoff; and expanding a
wetland and an agricultural reservoir to detain and
treat stormwater runoff.

Future Plans

Irvine and CoastKeeper also agreed to work together
to develop a scientific water quality monitoring
program in addition to the monitoring programs
already required by the California Coastal Commis-
sion and the Regional Water Quality Control Board.
The plan allows CoastKeeper and Irvine to determine
over time whether additional water quality manage-
ment practices are appropriate. The plan also eventu-
ally will set strict numeric limits on specified pollut-
ants, according to Brown.

CoastKeeper plans to remain involved in the project
throughout the construction phase, which will last
about five years. Under the agreement, CoastKeeper
will have access to the construction site to monitor
discharges and to take grab samples of stormwater
runoff, Brown said. After the homes are built, the
homeowners association will be responsible primarily
for maintaining the water quality enhancement
program, but CoastKeeper still will be involved,
Brown said. “We are trying to raise the minimum
standards for coastal development to ensure water
quality protection,” he concluded. B
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Stormwater-Related News in Capsule Format

EPA Issues Alaska, Montana Indian Country
Permit. The U.S. Environmental Protection Agency
(EPA) reissued April 16 the multi-sector general
permit (MSGP) for industrial dischargers in Alaska
and Indian lands in Montana. The permit replaces
Alaska’s expired MSGP and the baseline general
permit for Indian lands within Montana, which had
expired Sept. 9, 1997. Terms and conditions of the
permit are consistent with EPA’s MSGP published
Oct. 30, 2000 ((65 FR 64801); see Bulletin, December
2000, page 1).

The MSGP for Alaska adds certain state-specific
requirements provided under Section 401 of the
Clean Water Act. Pollution prevention plans must
be approved by a professional engineer registered in
Alaska and must be submitted for approval to the
state Department of Environmental Conservation
(ADEC). Alaskan facilities that qualify and are
seeking to continue coverage of their existing
discharges under the MSGP must submit a notice of
intent (NOI) to ADEC by July 16.

The MSGP for Montana Indian lands was delayed
because of a court order that required EPA to cease
issuing any new permits until the agency developed
total maximum daily loads (TMDLs) for certain
impaired waterbodies in the state. Though EPA still
must develop the TMDL plans, the agency deter-
mined that issuing the MSGP does not conflict with
the court’s order because (1) the permit is not new
but instead replaces the expired baseline permit;

(2) the state’s list of impaired waterbodies does not
include any waterbodies within Indian lands; and
(3) the permit prohibits stormwater discharges that
would adversely affect any impaired waterbody.

Facilities in Montana Indian lands must submit
NOIs to EPA by July 16. The permit is effective
immediately and expires Oct. 30, 2005.

Maine Gets Partial NPDES Authority. EPA

Region 1 approved Maine’s application Jan. 12 to
administer the Maine pollutant discharge elimina-
tion system (MEPDES) permit program (66 FR
12791). The state will administer and enforce the
MEPDES program in all areas of the state except for
Indian lands. EPA has not determined if the state
has jurisdictional authority over Indian lands, which
have been the subject of debate and controversy.
EPA also will continue to regulate sewage sludge in
Maine because the state did not apply for authoriza-
tion of its municipal sewage sludge program.

Maine will administer permits issued to point-
source dischargers and will have authority over the
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pretreatment program covering industrial sources
discharging to publicly owned treatment works.
However, EPA will retain authority over cooling
tower discharges until the state legislates the required
statutory authority. EPA will retain authority over all
existing permits until Maine reissues them as
MEPDES permits. In addition, the state Department of
Environmental Protection will hold primary enforce-
ment authority.

An EPA guidance document, “Status of EPA Issued
NPDES Permits After Maine Program Approval,” is
available upon request. For more information, contact
EPA’s Stephen Silva at (617) 918-1561.

State Stormwater Manual Under Review. Volume
two of the Georgia Stormwater Management Manual
currently is under review by the Atlanta Regional
Commission (ARC). The technical manual is a tool for
local governments, site engineers and designers,
inspectors, and developers who want to reduce
stormwater impacts on water quality and quantity.

The manual includes guidance on better site design
practices, hydrologic techniques, criteria by which to
select and design stormwater controls, drainage
system design, and construction and maintenance
information. It also includes model minimum stan-
dards for development and redevelopment that local
jurisdictions may adopt as part of their local develop-
ment code.

The manual is part of a three-volume set. Volume one,
the Stormwater Policy Guidebook, explains the basic
principles of effective urban stormwater management
for local jurisdictions. First released as a draft in 2000,
it is currently being revised. Volume three, the
Pollution Prevention Guidebook, will be a compendium
of pollution prevention practices for local jurisdic-
tions, business and industry, and local citizens. It
should be available for review this summer, according
to ARC.

Web site Offers Stormwater Management Financing
Information. A new Web site, titled An Infernet Guide
to Financing Stormwater Management, is designed to
help communities find ways to pay for stormwater
management projects. The site, which was developed
by the Center for Urban Policy and the Environment
at Indiana University in Purdue, includes reference
materials such as:

* abibliography of stormwater financing materials;
* an archive of published materials;

(Continued on page 5)
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Caltrans Study

(Continued from page 1)

excessive sediment. The product is designed to last
about four years, Lenhart said.

The study examined the current condition, general
performance and maintenance requirements of the
CSFs, which have been in use along the SJHTC for
five years—one year longer than the manufacturer’s
recommended lifetime.

The study found that 35 (90 percent) of the CSFs were
not operating properly. Many were clogged with
excessive sediment and several had vegetative
growth on the surface of the media compost. In other
CSFs, the compost media had been “washed out.”

The report also noted that though the CSFs were
relatively successful in reducing the concentration of
metals, oil and fecal coliform in highway runoff, the
filters were less successful in treating nutrients such
as phosphorus, nitrogen, nitrate and nitrite. In fact,
the study found that concentrations of nutrients
increased along the SJHTC while the filters were

in use.

The report also concluded that maintenance of the
CSFs was too labor intensive. It estimated that “a full-
time team of four or five people [would be] required
to perform annual maintenance of the 39 CSFs” at an
estimated periodic maintenance cost of more than
$850,000.

Another View

Lenhart concedes that the conclusions of the SJHTC
study are “reasonably accurate,” and agrees that
many of the filters had accumulated a significant
amount of sediment. However, he presented several
reasons why the CSFs faltered. First, he notes that the
construction phase of the project was “hurried” and
believes the system was brought online before
adequate erosion controls could be implemented.

Second, El Nifio rains devastated the area shortly
after the installation phase, thus washing enormous
amounts of sediment into the CSFs. “Many of the
filters were literally buried in sediment,” he said, and
the situation was made worse by the inadequate
erosion controls.

Therefore, the maintenance job “became too big from
the start,” he postulates. At the time, Caltrans re-
paired eight of the most heavily impacted systems, he
said. Lenhart disagrees with the study’s conclusion
that labor and maintenance costs of a properly
installed system would be prohibitive. “There is no
such thing as a maintenance-free water quality
facility. The system does require weeding and
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periodic maintenance, but that doesn’t mean it
doesn’t work,” he said. Lenhart adds that photos in
the report “indicate that the majority of the systems
are still functioning but do require removal of
accumulated sediment.”

He also explained that the system was not designed
to control nutrients. It was designed to handle
roadway runoff only, and Caltrans knew this before it
chose to install the CSFs. Therefore, the nutrient
finding in the report should not have been a surprise
to the agency, Lenhart said.

A Future for Filters

Although Lenhart still expressed confidence in the
general integrity of the CSF system, Stormwater
Management does not recommend or manufacture
the technology anymore. Instead, it is recommending
that Caltrans upgrade the existing system by retrofit-
ting the filters with newer technology—the
StormFilter—that requires less maintenance. And
unlike the older technology, the StormFilter can
control nitrates in stormwater runoff, according to
Lenhart. “This filter should have a longer life,” than
the older one, he predicted.

But the new system will still have to be maintained.
Paul Bucich, surface water manager for the city of
Federal Way, Wash., has been following the evolution
of this technology for over 10 years and has used the
product in his own work. He reiterates that mainte-
nance is key to its success. “I have had the developer,
scientist, engineering staff, marketer ... all state many
times that if not maintained, the system will fail,” he
said. He concedes that the new product design allows
it to handle higher loads of sediment before needing
maintenance.

Both Lenhart and Bucich agree that no best manage-
ment practice (BMP) will be effective unless it is
properly maintained. “As an industry, we are putting
in BMPs by the thousands with little or no plan for
long-term maintenance,” Lenhart said.

Bucich echoed this sentiment, stating that design
changes in BMPs may be reducing the rate of mainte-
nance-related problems, “but we are fooling our-
selves if we think an engineered system designed to
remove fine particles and soluble pollutants can be
installed and then ignored.”

Still, Bucich is optimistic about future BMP techno-
logical advances. “This is an evolving field, and we
are bound to trip up from time to time as we continue
our efforts to find solutions to problems not always
under our control,” he said.

More information about Stormwater Management's

StormFilter is available on the Internet at
www.stormwatermgt.com. H
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Georgia Gov. Signs Bill That Will Allow Atlanta Area To
Make Improvements to Stormwater and Wastewater Quality

Georgia Gov. Roy Barnes signed a bill (SB 130)
April 5 that will create an 18-county water planning
commission to address the state’s stormwater,
wastewater and water quality concerns (see Bulletin,
November 2000, page 1).

The Metropolitan North Georgia Water Planning
District will be responsible for developing regional
and watershed-specific plans to abate polluted
stormwater runoff, “which is responsible for about
80 percent of water quality violations in the metro-
Atlanta region,” the governor said at a recent press
conference.

Additionally, the plans will help reduce erosion and
excessive siltation in Atlanta-area waterways. Barnes
also noted that, in part, the action addresses a federal
mandate requiring the Atlanta area to develop a plan
for controlling water pollution by 2003.

The district will be composed of all counties in the
Atlanta area with populations of 500,000 or more and
all bordering counties, but the law allows for possible
future expansion. It also allows bordering counties
with populations of 100,000 or less to withdraw from
the planning district area. Twenty-nine representa-
tives from local governments within the district and
other members appointed by the governor will
govern the district, according to the bill.

Under the new law, the state Environmental Protec-
tion Division (EPD) will be responsible for establish-
ing baseline water quality standards. The district’s
governing board will create a technical coordinating
cominittee composed of local water quality profes-
sionals, who, in conjunction with watershed-specific
advisory councils, will be charged with developing
accurate stormwater, wastewater and water treat-
ment recommendations.

Within two years, these recommendations will be
used by the district to develop watershed-specific,
comprehensive stormwater runoff management
plans, wastewater management plans, and water
supply and conservation plans, according to the bill.
The plans must:

* include appropriate methods for monitoring water
quality;

* describe the current amounts and types of pollut-
ants that enter the watersheds, and predict future
pollutant loads;

* identify all waterbodies that have or are required
to have a total maximum daily load plan;

* establish priorities for protecting watershed
resources;
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* identify control programs and strategies—includ-
ing regulatory and voluntary programs—to attain
and maintain water quality standards;

* recommend any changes to local laws, regulations
or ordinances;

® specify a timetable for implementation of plans;

* estimate associated costs and identify possible
funding sources;

* establish public educational programs; and

® establish short- and long-term goals for each plan
and measures by which they can be assessed.

Moreover, within one year, the district must develop
a model stormwater ordinance for local governments
that will include design, development, conveyance
and infrastructure standards, the bill states.

Once the plans have been approved by the district,
local governments will be required to implement
them. If a jurisdiction within the district fails to adopt
and implement the applicable plans, it may lose its
eligibility for state grants and loans for water and
conservation projects, the bill states. Stormwater
permits may be modified by EPD to make them
consistent with the plans, thus requiring any permit-
tee to comply with the plans prior to obtaining or
renewing a permit, according to the bill.

The law took effect May 1. By Dec. 1, a district
finance committee must recommend to the governor
an appropriate funding structure for water infrastruc-
ture improvements. ll

Storm Warnings
(Continued from page 3)

* amanual on available financing options; and

° case studies of successful stormwater finance
programs.

The Web site is located at http:/ /
stormwaterfinance.urbancenter.iupui.edu.

EPA Extends Comment Period on Animal Feedlot
Rule. EPA announced that it is extending until
July 30 the comment period on a Jan. 12 proposed
rule (66 FR 2959) aimed at reducing water pollution
from large animal feedlot operations. The proposed
rule would revise the national pollutant discharge
elimination system provisions that define what
operations are considered concentrated animal
feeding operations and establish permit require-
ments. The rule also would amend the feedlot
effluent limitations guidelines. B
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President Proposes Shifting Enforcement Authority to States

President George Bush is proposing a $10 million
increase in the U.S. Environmental Protection
Agency’s (EPA) enforcement and compliance budget
for fiscal year (FY) 2002, but is asking that more of
the budget be placed under the control of state and
tribal governments, according to the administration’s
recent EPA funding request to the U.S. Congress.

Overall, the administration is proposing a

$475 million budget for EPA’s Office of Enforcement
and Compliance Assurance (OECA) for FY 2002.
That figure includes $25 million in new grants to
state and tribal governments to be spent on enforce-
ment and compliance efforts that reflect the indi-
vidual government’s priorities, according to Chris-
tine Todd Whitman, EPA’s administrator.

“In some cases, that will mean prosecution,”
Whitman said. “In others, it will mean compliance
assistance. But no matter which course is chosen, it
will produce the best possible result in each indi-
vidual situation.” To make the additional state
funding possible the administration proposed
scaling back federal enforcement and compliance
efforts, including trimming $6 million from OECA’s

inspections budget, $2.5 million from civil enforce-
ment and nearly $1 million from enforcement train-
ing. The federal criminal enforcement budget would
receive a small increase.

A number of environmental groups have expressed
concern that the state grants program will weaken
overall environmental enforcement and compliance
efforts. EPA believes, though, that enforcement
efforts will remain the same, said Mike Stahl, acting
assistant administrator of OECA.

EPA is currently working on guidelines outlining
which states will be eligible for the enforcement
grants and how they will be allowed to spend them,
Stahl said. The guidelines will require that states use
the grant money on enforcement efforts related to the
Clean Water Act, the Clean Air Act and the Resource
Conservation and Recovery Act, he said.

The agency expects to have the guidelines in place
well before Oct. 1 when the new fiscal year begins,
Stahl said. More information about the proposed
budget for OECA is available on the Internet at
www.epa.gov. l
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Verification Program To Test Effectiveness of Stormwater
Treatment and Other Wet Weather Flow Technologies

The U.S. Environmental Protection Agency (EPA)
and NSF International, an independent, nonprofit
testing organization, have developed a testing
protocol to determine the viability of stormwater
treatment technologies and other wet weather flow
(WWF) controls.

ETV Program

The protocol, completed in March, is part of the
WWEF Technologies pilot study, conceived by EPA
and NSF to “verify the performance of commercially
available technologies used to control and treat
urban WWFs, including stormwater runoff, com-
bined sewer overflow (CSO) and sanitary sewer
overflow (SS50).” The pilot study, initiated in 1998, is
one of 12 pilots formed under EPA’s Environmental
Technology Verification (ETV) Program, according
to Kevin Smith, program coordinator with NSF.

Alabama Manual Offers ‘Roadmap’ for
Communities Subject to Phase Il Program

A manual developed for Alabama municipalities may help other
communities develop more effective stormwater management pro-
grams. The How-To Guide for Stormwater and Urban Watershed Manage-
ment was developed by Michael Mullen, director of the Center for
Environmental Research and Service at Troy State University in Troy,
Ala., to serve as a “roadmap” for individuals and communities that
are in the process of developing stormwater and watershed plans and

programs.

Specifically targeted to municipalities that must develop stormwater
management plans under the U.S. Environmental Protection Agency’s
(EPA’s) phase Il program by March 10, 2003, the document aims to
encourage other communities to be proactive in their urban watershed

management programs.

Thompson
Publishing
Group——

More and more technologies are available now to
solve the problem of treating wet weather flows,
Smith said.”The overall objective of the ETV program
is to help innovative technologies or technologies
with new applications gain acceptance in the market-
place by generating third-party data,” he added.

In addition to stormwater treatment technologies,
NSF will test and verify high-rate separation/
clarification and high-rate disinfection technologies,
flow monitoring equipment, and wet weather
models, according to NSF. Testing protocols for these
categories also are being developed by technology
panels composed of technical experts. NSF plans to
test characteristics of technologies such as contami-
nant removal efficiency, applicability to various flow
types (i.e., CSO, SSO or stormwater), space require-

(Continued on page 2)
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Technology Testing
(Continued from page 1)

ments, service and maintenance requirements, and
cost, NSF said.

A stakeholder advisory group—composed of 24
individuals representing technology vendors; state
and federal regulatory and permitting officials;
municipalities such as New York City, Montgomery,
Ala., and others; technology users (e.g., private
companies and treatment works); and “technology
enablers” (e.g., consulting engineers)—is guiding
the pilot. The group is responsible for prioritizing
the WWF technologies that will be tested and
verified, reviewing new and existing test protocols,
providing guidance on test site selection and quality
assurance procedures, and strategic planning,
according to NSF.

NSF maintains that many stakeholders will benefit
from pilot results. For instance, municipalities and
businesses that may have to comply with existing or
future regulations will be able to rely on the inde-
pendent data procured from the study when
evaluating their control options. On-site pilot testing
of WWF technologies may become unnecessary,
NSF predicted.

Vendors that elect to participate in the pilot “want
to demonstrate that their technologies are effective,”
Smith said. The data will be useful to consulting
engineers who offer technology selection advice to
clients. Finally, verified technologies will help
regulatory agencies to facilitate permit writing

and critically review stormwater and CSO plans,
NSF said.

In addition to relying on the stakeholder advisory
group, NSF plans to contract with engineering and
scientific organizations on an as-needed basis to

develop test protocols, develop and operate field
testing sites, and review documents.

Stormwater Treatment Technologies

The stormwater treatment technologies protocol
applies to commercial, proprietary technologies that
treat stormwater runoff from urbanized and highly
impervious surfaces before it reaches a stormwater
collection system or waterbody. Tests are intended to
“measure the performance of a stormwater treatment
technology in relation to the performance claims
made by the manufacturer,” according to the proto-
col document.

Though vendors of technologies in other categories
of WWEF treatment have shown moderate interest in
the verification program, manufacturers of stormwa-
ter treatment technologies have shown the greatest
interest in the pilot study, according to Smith. He
noted that at least 11 such vendors have signed onto
the program.

The relatively high interest in the verification process
may be attributed to the level of competition in the
field. “Communities are looking for solutions [to
their stormwater problems], particularly in highly
developed areas where property values are high,”
and space for traditional natural stormwater controls,
such as retention ponds, is limited, Smith noted.

In addition, “some permitting agencies have been
somewhat resistant to these technologies,” preferring
natural systems. The participating vendors “are
making an effort to demonstrate that their technolo-
gies can be just as effective,” according to Smith.

However, none of the technologies have been tested
yet. “It has been difficult to agree on what the tests

(Continued on page 6)
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Stormwater-Related News in Capsule Format

EPA To Modify Public Access Requirement in
2000 MSGP. The U.S. Environmental Protection
Agency (EPA) plans to modify language in the 2000
multi-sector general permit (MSGP) that currently
requires facilities to make their stormwater pollu-
tion prevention plans (SWP3s) publicly available
upon request, according to Dan Weese, stormwater
team leader in EPA’s Office of Wastewater Manage-
ment. The modified language would be consistent
with the provisions of the 1995 permit, which only
recommends that a facility make its SWP3 available
to the public.

Weese said that the change in the 2000 MSGP was
precipitated by language the agency was consider-
ing for the concentrated animal feeding operations
(CAFO) rule, which would have required CAFOs to
provide public access to comprehensive nutrient
management plans. When stakeholders convinced
EPA to drop that language from the proposed rule, |
the agency felt it was no longer necessary to include/
the public access requirement in the 2000 MSGP,
Weese said. In addition, industry expressed some
concerns that public access to SWP3s may compro-
mise some confidential business information (see
Bulletin, January 2001, page 1).

The change is considered to be a major modification
and, therefore, will be subject to a public comment
period, according to Weese. The proposed amend-
ment should be published in the Federal Register by
late spring, he said.

Michigan CAFO Cited for Stormwater, Wastewa-
ter Violations. EPA Region 5 announced March 6
that it issued an administrative order to Walnutdale
Farms Inc. in Wayland, Mich., to stop unlawful
discharges of manure-contaminated stormwater and
unpermitted wastewater and cooling water into the
Red Run Drain and Rabbit River.

The Feb. 26 order requires the dairy to apply for a
national pollutant discharge elimination system
permit through the Michigan Department of
Environmental Quality; cease application of manure
on frozen and snow-covered ground; improve its
waste storage capacity; develop and submit an
SWP3 to EPA and the state; and submit a compre-
hensive plan to manage manure, wastewater,
spoiled milk, waste feed, silage leachate and dead
animals at the facility.

The order stems from a January EPA inspection that
determined the facility had more than 700 dairy
cattle and was discharging manure-polluted waste-
water into a farm drain, thus categorizing it as a CAFO.

Stormwater Permit Manual
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California Oil Facilities Fined for Stormwater
Violations. Texaco Inc. pleaded guilty March 12 to
Clean Water Act violations and agreed to pay

$4 million in fines for discharging contaminated
wastewater into a nearby storm drain in Los Angeles
and a San Luis Obispo creek (United States v. Texaco
Refining and Marketing Inc., No. CR01-93 (C.D. Cal.)).

According to a multi-agency investigation, a Texaco
refinery in Wilmington, Calif., had been discharging
oil and grease into the Dominguez channel in amounts
in excess of its wastewater permit. A second felony
stemmed from a March 11, 1997, incident at a San Luis
Obispo service station where Texaco employees
allegedly directed a contractor working on an under-
ground storage tank to discharge oil-contaminated
waste into the street. The unpermitted wastewater
flowed into Prefumo Creek and eventually into the
Pacific Ocean.

The terms of the plea direct $3 million of the penalty to
fund supplemental environmental projects in the
Channel Islands National Park, Santa Monica National
Recreational Area, the counties of San Luis Obispo
and Ventura, the Wilmington district in Los Angeles,
and the Los Angeles County Sanitation District.

Manual Available for Maintaining Unpaved Roads.
The Choctawhatchee, Pea and Yellow Rivers Water-
shed Management Authority in Alabama recently
made available the Recommended Practices Manual: A
Guideline for Maintenance and Service of Unpaved Roads.
The manual describes cost-effective techniques used to
enhance the stability and maintenance of unpaved
roads as well as to reduce erosion and sedimentation
from the roads. The manual addresses road surfaces,
ditch profiling and grading, culverts, outlet structures,
bank stabilization, sediment and erosion control tools,
and other considerations, such as aesthetics and
roadside vegetation management. The manual is
available on EPA’s nonpoint source Web siteat ~ /
www.epa.gov/owow /nps/unpavedroads.html. /
1
American Oceans Addresses Stormwater Manage-
ment. The American Oceans Campaign (AOC)
recently began distributing a one- to two-minute
public service announcement video free-of-charge to
television stations, newspapers and stormwater
officials. The video, narrated by AOC founder Ted
Danson, urges communities and citizens to consider
the impact of their actions on stormwater runoff. The
video is one of several resources AOC makes available
on its Web site. Other resources include 60 organiza-
tional contacts related to runoff in California. Details
of AOC's stormwater campaign are available on the
Internet at www.americanoceans.org/issues.htm. B
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Phase Il Manual

(Continued from page 1)

The guide acknowledges that some communities
already are managing stormwater in some capacity.
However, “past stormwater management efforts
have usually been one-dimensional and have focused
on getting the water to run off as fast as possible so as
to avoid flooding,” the guide states.

In addition, installation of concrete conveyances have
contributed to stream degradation, water tempera-
ture alteration and flooding where the conveyance
ends. The manual discusses “better approaches” to
stormwater flow management, such as employing
tailored design methods that take into account
stormwater control during land development.

Stormwater Runoff Impacts

The guide describes two categories of stormwater
runoff and their potential impacts. First, “hydrologic
impacts”—or impacts from water movement—occur
in urbanized areas with higher percentages of
impervious surfaces and increased runoff rates.
Increased runoff can lead to increased flooding,
stream and habitat degradation, and decreased
groundwater supplies because less precipitation can
infiltrate the soil.

Hydrologic impacts are exacerbated when public
officials are pressured to construct additional con-
crete conveyances to lessen flooding potential in a
specific area. Communities experiencing significant
growth rates find it particularly difficult to address
hydrologic impacts, according to the guide.

The second category of stormwater runoff, “water
quality impacts,” generally is caused by hydrologic
changes. For instance, changes in stream geography
and flow rate lead to higher water temperatures,
which reduce the amount of dissolved oxygen in the
water. In addition, runoff from warm pavement,
rooftops and compacted earth surfaces often contains
pollutants of concern that can raise water tempera-
tures even further.

To reduce stormwater flow, communities should
work to retain natural surfaces in newly developing
areas that will allow percolation of water into soil
and slow runoff. In already developed areas, retrofit-
ting the area with detention and retention ponds may
help keep stormwater discharges at pre-development
levels, the guide explains.

Strategies for Fulfilling Phase Il Requirements

The guide discusses the six required stormwater
program elements that phase II permit holders must
address and includes suggestions for fulfilling them.
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Public Education and Outreach: Initially, the municipal-
ity should designate an individual to be responsible
for ongoing public education and provide that person
with the authority and funding to develop and
implement an effective education program. The guide
suggests developing a mix of activities targeted to
both adults and students that range from informa-
tional messages to hands-on training to technical
training. Specific needs will differ from community to
community, according to the guide.

Communities also should consult existing educators
involved in environmental education and recruit
local conservation organizations to conduct neighbor-
hood activities such as stream walks, storm drain
stenciling and other hands-on activities.

Public Involvement and Participation: Communities
should involve the public from the onset of the
stormwater program. A community should form an
advisory group composed of key public employees,
members of the regulated community (i.e., develop-
ers, builders, business owners), taxpayers, property
owners, environmental groups, educators and
volunteers. Including all interested parties in the
development of the program will lessen the risk of
legal action over program funding, ordinances and
other less popular aspects of the stormwater manage-
ment program implementation.

Detection and Elimination of lllicit Discharges: The phase
I program requires communities to develop and
maintain maps of their stormwater and sewer
systems. Maps make it easier to detect illicit connec-
tions to storm sewers.

Communities should emphasize education programs
for business owners and homeowners to encourage
voluntary detection and correction of illicit dis-
charges. Communities also should visually inspect
industrial sites and water courses for unusual pipes,
use smoke and dye testing and dry-weather testing to
detect suspected discharges, inspect stormwater
conveyances using remote cameras, and sample
upstream where any contamination may be found,
the guide suggests.

Construction Site Runoff Control: The phase II program
requires communities to permit construction sites as
small as one acre. Communities should consider
developing an erosion and sediment control ordi-
nance, and train inspectors to enforce the ordinance.
Training should be provided for local developers and
construction personnel, according to the manual.

A community also may require that at least one
individual, who is involved in a construction project
and certified as a professional in erosion and sedi-
ment control, take responsibility for conducting
inspections and reviewing and approving erosion
and sediment control plans. Finally, a community

© Thompson Publishing Group Inc. 2001



must decide whether to develop its own local
enforcement program or refer problem sites to the
state environmental agency, the guide states.

Post-construction Runoff Management: Communities
should provide incentives to encourage developers
to implement structural and nonstructural best
management practices (BMPs) to stabilize newly
constructed areas. A recurring fee should be consid-
ered to assure maintenance funding when needed.

Pollution Prevention and Good Housekeeping for Mumnici-
pal Operations: A municipality should set a good
example by implementing proper stormwater
management practices at its own facilities. In addi-
tion to educating city employees and contractors
about BMPs, municipalities should implement
erosion and sediment control measures on municipal
property, protect or restore riparian corridors, use
flow and pollution BMPs at municipal parking areas,
and use design elements to prevent polluted storm-

water runoff at new sites and redeveloped areas, the
manual advises.

Finally, though the phase II program does not
require monitoring reports, some level of monitoring
may be required to determine a baseline for water
quality and improvement, and to detect illicit
discharges. The guide suggests a variety of ways in
which the data may be collected.

For instance, communities should consider taking
photographs to assess stream habitat conditions;
establishing basic stream parameters such as tem-
perature, pH and dissolved oxygen content; and
determining the stream’s biological condition at the
onset and near the end of the permit cycle.

The guide lists additional resources that are available
for developing a stormwater management program.
To obtain a copy of the guide, contact Michael
Mullen via email at mmullen@trojan.troyst.edu. &

A study conducted in Dothan, Ala., by Michael
Mullen noted the consistent nature of pollut-
ants in stormwater runoff among different
types of urban and suburban areas. The study
was designed to provide baseline data for
jurisdictions that must develop stormwater
management plans.

The study, Characteristics of Pollutants in
Stormwater Runoff from Dothan, Alabama
Catchments: Implications for Phase II Stormuwater
Management, sampled stormwater runoff from
five sites: an agricultural site, a light industrial
site, a residential site, a low-traffic commercial
parking lot and a moderate to high-traffic
parking lot.

Results suggested that contaminants in storm-
water runoff are similar from site to site, except
in agricultural areas and construction sites,
which are more susceptible to erosion and
sedimentation.

A survey of regional and national studies
revealed that stormwater runoff from different
types of sites has been accurately and consis-
tently characterized as having similar contami-

Study Finds Contaminants Are Consistent Among
Sites, Suggests Balanced Management Efforts

nants. Thus, spending stormwater manage-
ment resources to test for types of contami-
nants may be unnecessary, the study con-
cludes. Also, end-of-pipe control or treatment
of many pollutants often is financially
prohibitive, according to the study. Thus,
emphasis should be on changing human
behavior and persuading manufacturers to
redesign products and devices to eliminate
toxic materials, the study notes in its recom-
mendations.

In addition, Mullen advises communities not
to use all of their resources to conduct
exhaustive monitoring. Rather, communities
could select several indicators to assess the
status of their watershed, such as using a
single species indicator or some measure of
water quality.

Also, a large portion of resources should not
be devoted to large restoration projects, nor
should communities attempt to correct every
problem at one time. Rather, restoration and
prevention efforts should be balanced accord-
ing to the specific needs and priorities of the
community, the study concludes. B
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Technology Testing

(Continued from page 2)

should consist of, where tests should be sited and
how tests can be done in a cost-effective manner,”
Smith said.

The protocol, which Smith describes as “rigorous,”
involves a three-phase verification process: planning,
verification testing, and data assessment and report-
ing. NSF is responsible for identifying an appropriate
field testing organization and personnel to oversee
the testing. The protocol requires field testing and
sampling during a minimum of 15 storm events; a
battery of tests must be conducted on samples.

Moreover, the cost of the verification process can be
“prohibitive” to vendors, even though NSF pays for a
substantial portion, according to Smith. The process
includes costs for test plan development, testing itself
and writing of the verification report. He noted that
the program also is looking to communities that may
be able to offer grant money for testing, especially
communities that are in the process of trying to
resolve stormwater issues. If the stormwater is dirty,
“it is easier to show a technology has an effect,”
Smith said.

Future of the Program

Smith points out that the private sector, e.g., large
operations with large amounts of stormwater runoff,

has not yet shown much interest in participating in
the program. However, he believes that the program
“could benefit [private sector facilities] greatly and
would save [them] from having to do evaluations on
their own.”

He predicted that once the program begins to gener-
ate concrete results, private sector participation likely
will increase. He also would like to see NSF and
industrial dischargers collaborate in future verifica-
tion programs.

The program currently is funded by EPA through
2003. NSF hopes that it will eventually become a self-
sustaining program, and that reliance on public funds
will diminish. It is possible that the WWEF pilot will be
consolidated with other NSF-administered pilots,
such as the source water protection technologies pilot
and the drinking water treatment systems center,
Smith speculated.

Once verification reports have been completed,
vendors are free to use the results in their marketing
efforts. In addition, results will be made publicly
available via EPA’s and NSF’s Web sites:
www.epa.gov/etv and www.nsf.org/etv, respec-
tively, as they are completed.

For more information or to participate in the pro-
gram, contact Kevin Smith at (734) 913-5719, John
Schenk, pilot manager at (734) 913-5786 or EPA’s

Mary Stinson at (732) 321-6683. W
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Massachusetts “How-To” Guide May Help Communities
Implement Successful Stormwater Management Systems

Municipalities that are interested in creating and
implementing a stormwater utility or management
system may find a “how-to” kit developed by several
entities in Massachusetts and the U.S. Environmental
Protection Agency (EPA) to be useful.

How To Create a Stormwater Utility is the product of a
cooperative effort between the Pioneer Valley
Planning Commission (PVPC) and officials of
Chicopee and South Hadley, Mass., the Massachu-
setts Department of Environmental Protection and
EPA. It examines the feasibility of creating a storm-
water utility in Massachusetts; however, the guide
includes general principles that may be applied in
other states as well.

PVPC organized and staffed the advisory committee
responsible for the project. The committee researched
successful stormwater utilities across the country, the

Report Addresses Impending Water
Infrastructure Crisis; Flaws Debated

A new report recommends that Congress invest $57 billion over the
next five years to help municipalities upgrade rapidly deteriorating
water, sewer and stormwater infrastructures across the country.
However, not all water professionals agree with this approach to

solving the infrastructure problem.

legal aspects of creating such a utility in Massachu-
setts, and the design and implementation of a storm-
water utility in Chicopee. PVPC also oversaw the
production of public information materials designed
to educate the citizenry of the need for and benefit of
a stormwater management system.

Research Findings

PVPC found that stormwater utilities have existed for
19 years in over 150 towns and cities across the
country. PVPC studied the design and implementa-
tion of successful stormwater management programs
in 10 comumunities: Fort Collins and Aurora, Colo.;
Bellevue and Tacoma, Wash.; Austin, Texas; Charles-
ton, 5.C.; Hillsboro and Los Angeles, Calif.; Boca
Raton, Fla.; and Cincinnati. PVPC concluded that the

(Continued on page 4)
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ASCE, EPA Add More
New Studies to National

The Water Infrastructure Network (WIN)—a coalition of local elected
officials, drinking water and wastewater service providers, state
environmental and health administrators, engineers, and environmen-
tal organizations—predicts that water and wastewater systems will
require $23 billion a year more than they currently invest to repair or
replace aging and failing water infrastructures, and meet Clean Water
Act and Safe Drinking Water Act requirements. WIN’s Feb. 13 report,
Water Infrastructure Now: Recommendations for Clean and Safe Water in
the 21* Century, examines the possible reasons why infrastructures are
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Stormwater-Related News in Capsule Format

Hawaiian Company Fined for NPDES Violations.
The U.S. Environmental Protection Agency (EPA)
announced on Dec. 21, 2000, that it fined the Hawai-
ian Electric Co. for alleged national pollutant dis-
charge elimination system (NPDES) violations at two
facilities that may have led to toxic discharges into
the Honolulu and Pearl Harbors.

The alleged violations include failure to conduct
stormwater inspections and toxicity tests, failure to
calibrate meters and safeguard samples properly,
and failure to report test results. The charges stem
from a September 1999 inspection conducted by EPA
and the state Department of Health. Hawaiian
Electric has agreed to pay a $200,000 penalty, has
revised its procedures and is addressing the viola-
tions, according to EPA.

New Water Quality Publications Available. The
Center for Watershed Protection recently announced
the release of three new publications. The National
Pollutant Removal Performance Database, 2 Ed.
expands upon the original editon and includes
statistical and graphical comparisons of removal
rates for six groups of stormwater management
practices (ponds, wetlands, open channels, filters,
infiltration and onsite devices). It also contains
summaries of more than 135 urban pollutant re-

| moval monitoring studies. A bibliography is in-
|cluded. Price: $25.

The Practice of Watershed Protection: Techniques for
Protecting and Restoring Urban Watersheds contains
150 articles on various aspects of watershed mainte-
nance and is organized according to specific tools of
watershed protection. Price: $80.

Urban Stream Restoration Practices: An Initial Assess-
ment evaluates 24 urban stream restoration projects in
the Mid-Atlantic and Midwest and provides sugges-
tions for improvements. Price: $20.

Los Angeles Region Sets Strict Trash TMDL. The

Los Angeles Regional Water Quality Control Board %
Jan. 25 approved a total maximum daily load (TMDL)
program for Los Angeles County that establishes a

zero trash discharge goal into the Los Angeles River.

A TMDL is a pollution allocation plan designed to

limit the amount of a pollutant discharged into an
impaired waterbody.

The focus of the TMDL is to significantly reduce the
amount of trash that travels through municipal storm
drains and stormwater runoff—which ultimately ends
up in the Los Angeles River—over a 10-year period

of time.

Under the program, municipalities would gather
baseline data by monitoring trash deposition during
the first two years of the program. Trash reduction
efforts and requirements would be phased in over the
next eight years. Waste load allocations will be
assigned to municipal stormwater permit holders,
according to the board.

Permittees will be able to employ whatever method
they deem appropriate to achieve the zero-discharge
goal. Such methods may include end-of-pipe nets,
which are inexpensive but generally only partially
capture trash; structural vortex separation systems,
which are more expensive but generally are successful
at capturing nearly all trash; and other methods such
as catch basin inserts. B
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WIN Plan infrastructures and complying with clean water
requirements. WIN also recommends that Congress

(Contauedjrom page 1) authorize $150 million a year to fund local research,
failing and recommends various public and private development and implementation of innovative
actions to meet the impending infrastructure stormwater management projects. Finally, $25 million
challenges. a year should go to communities in need of technical

assistance, the report concludes.
Background

WIN notes that other financial assistance sources, such
Much of the coming “shortfall in infrastructure as public-private partnerships, may contribute to
finance” will be the result of demographic changes, solving the infrastructure problem, and Congress
according to WIN. Water and wastewater utilities should allow WWIFAs to cultivate such projects, if
currently in use were built as a response to popula- possible. In addition, WIN recommends that EPA
tion growth in the post-war 1920s and 1950s. Many form an Office of Water and Wastewater Infrastruc-
local utilities “will face unprecedented funding ture Financing to streamline and implement the
hurdles” when these 50- to 80-year-old infrastruc- administration of grants to state WWIFAs.
tures all begin to wear out at about the same time
and need to be replaced. Dissent
According to WIN, the water and wastewater The HZO Coalition, which represents the National
infrastructure should be a federal priority just like Association of Water Companies (NAWC), the Water
national defense or interstate highways. Instead, and Wastewater Equipment Manufacturers Associa-
federal contributions to water infrastructures have tion and the National Council for Public-Private
declined. Local solutions, such as raising utility fees, Partnerships, says it is pleased that WIN has tackled
will only address a portion of the future financial this issue. However, it believes several of the WIN
need, the report states. Therefore, federal invest- recommendations are flawed. WIN “would have the
ments in the forms of grants, loans and other American taxpayer pay for a multi-billion dollar bail-
assistance will be needed for communities that will out of the coming infrastructure funding problem,”
not be able to afford the massive infrastructure said Peter Cook, coalition member and executive
undertaking, according to WIN. director of NAWC.
WIN Recommendations Though the coalition agrees that the nation’s water

infrastructure will need massive upgrades in the near
WIN suggests that Congress “renew its commitment future and the current level of investments will not
to America’s water resources” by funding a new meet those needs, it believes that aid in the form of
five-year $57 billion program that would allow grants will only “breed inefficiency, encourage
states to administer grants and loans to upgrade dependency and stifle innovation,” Cook said. He
local water infrastructures. The funding should be added that the goal of the water industry “should be
administered through state water and wastewater long-term self-sustainability, not perpetual reliance on
infrastructure financing authorities (WWIFAs), subsidies.” In contrast, the coalition suggests that
which would have broad discretionary authority to utilities should charge their customers the full cost of
combine grants, loans and other financial methods service rates “to assure that all who can afford to pay
to appropriately meet state needs, according to WIN. do so.” Low-income customers would receive assis-

tance when appropriate under the coalition’s plan.
WIN recommends that up to 50 percent of each

year’s funding allottment be devoted to grants that The coalition also believes that the WIN report does

fund up to 55 percent of the costs associated with a not sufficiently encourage “new thinking and creative

water infrastructure project. Loans should comprise solutions.” Rather, it only pays “lip service” to uncon-

up to 25 percent of each year’s allottment, and ventional ideas such as public-private partnerships,

WWIFAs should be flexible as to the types of loans which the coalition believes may play a significant role

given and the interest rates applied, WIN states. in infrastructure improvements. Moreover, the

WIN recommends loan terms of up to 30 years. coalition states that the creation of a new EPA office
and state WWIFAs would only add bureaucratic

WIN notes that in addition to funding for the hurdles. Rather, “the best mechanisms for providing

WWIFAs, Congress should contribute $400 million loans and grants are modified and expanded revolv-

per year for five years for state implementation of ing state fund programs that already exist,” the

the Clean Water Act and the Safe Drinking Water coalition suggests.

Act. Moreover, Congress should authorize an

additional $250 million a year to promote research, The WIN report is available on the Internet at

development and use of innovative technologies www.wef.org. For more information about the H,O

that could reduce the cost of upgrading water Coalition, contact Peter Cook at (202) 833-8383. B
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Stormwater Utility

(Continued from page 1)

following general concepts are necessary for a
successful program:

* The approach to collecting fees from property
owners must be carefully and tactfully considered.

* Community outreach and involvement and
ongoing educational campaigns are essential to
managing a successful stormwater utility.

* Most stormwater utilities change over time,
including the types of assessment methods and
payment structures used.

* Any plan should consider ways to change resi-
dents’ behavior toward improving stormwater

quality.
By studying the implementation of a new stormwater
program in Chicopee, where citizens lodged few
complaints about the new stormwater fee, PVPC also
found the following:

* A comprehensive stormwater ordinance is useful
when justifying the legality of the new utility.

® The fee structure must be rationally devised. For
instance, the fee should be consistent with the
level of user contribution to the problem (i.e., the
amount of a property owner’s impervious surface
and any onsite best management practices).

¢ An appropriate billing process should be devised
prior to the program’s implementation.

* The participation of a diverse advisory committee
is essential to the success of the program.

¢ Inlight of the impending National Pollutant
Discharge Elimination System Phase II regula-
tions, stormwater utilities may become more
attractive to covered municipalities with popula-
tions below 100,000 who may be required to
improve their stormwater management.

Essential Areas of Concern

The “how-to” kit explains five essential factors a
municipality should consider when planning the
utility. These include legal issues, community
outreach and public involvement, management,
assessment and rate setting.

Legal Issues. A municipal stormwater utility generally
should be established by a local ordinance, usually
enacted by local government. A community can
avoid legal challenges by citing the legal authority
under which a utility is established from the outset,
providing evidence of the need for the utility and the
public process used to create it, and ensuring that the
stormwater utility ordinance is consistent with other
local, state and federal regulations.
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A stormwater utility ordinance should include at
least the following eight basic components:

® A clear, functional name.
* The article designation in the municipal code.

* The purpose, responsibilities and adminstration of
the utility and its power to collect fees.

® The system of fees and a description of the ele-
ments used to calculate the fees.

* Tdentification of who will and who will not be
charged fees.

* A process by which customers who believe they
are being charged incorrectly may appeal or obtain
an adjustment.

® Protection of the municipality from liability in the
event that flooding occurs after the creation of the
stormwater utility.

® Severability, which allows that if one portion of the
ordinance is deemed invalid by a court, the
remaining portions are unaffected.

An ordinance may be enhanced by including findings
of fact that provide information about the develop-
ment of the utility; explicit definitions; a statement of
authority under which the utility is established; its
physical jurisdiction; and billing regulations, collec-
tion of fees and penalties, according to the guide.

Community Outreach and Public Involvement. Educa-
tional outreach can foster better understanding and
acceptance among property owners of the stormwa-
ter management program and fees. The guide notes
that a municipality should determine what message it
wants to communicate and how; what kinds of media
it intends to use; how much of the budget will be
devoted to education; and how outreach activities
will be conducted and by whom.

Management. A community should consider how it
plans to organize its stormwater utility, its staffing
needs, what activities will be funded and how
possible alternative sources of revenue may be
obtained, according to the guide.

A stormwater utility may be established as a separate
entity or be incorporated into an existing department
of public works (DPW). A separate stormwater utility
can directly control its funding and may apply for
and receive outside funding targeted to stormwater
projects. In addition, a stormwater utility indepen-
dent of the DPW avoids potential conflict with the
DPW. However, creating a separate stormwater
utility is expensive, and some expenses that duplicate
those of the DPW may seem gratuitous in the public’s
opinion, according to the guide.

A stormwater utility requires three basic staffing
divisions and funding for each. A community should

© Thompson Publishing Group Inc. 2001



consider funding for an operations and maintenance
staff, which conducts the necessary daily mainte-
nance of the stormwater infrastructure; a capital
improvement project staff, which determines future
workloads and employment needs; and an adminis-
tration staff, which coordinates utility activities such
as budgets, plans, designs and permits.

Moreover, communities should consider that initial
funding for the startup of the utility, which may be
quite expensive, will not come from user fees. Rather,
the community may have to rely on grants, permit
fees, development fees and taxes to first implement
the program.

Assessment. A community must determine how it will
assess a property owner’s contribution to polluted
stormwater runoff. Though developing an equitable
fee assessment may be difficult and complicated,
fairness and ease of implementation must be bal-
anced, the guide states. In addition, rates should
coincide with customers’ land use. Flat rates may be
easier to explain and appropriate for residential
properties. However, a calculated rate based on the
amount of impervious surface on a property may be
more appropriate for nonresidential properties.

Rate Setting. The rate is the amount of money custom-
ers are charged for each billing unit over a specific
period of time. When determining rates, communities
should consider the total funds required to manage
the system, the political feasibility of implementing a
user fee and the public relations efforts that will be
required to gain public acceptance of the fee. Flat
rates may appear simple, but they may be more
vulnerable to legal challenges and customer com-
plaints, the guide warns. Variable rates are more
difficult to calculate and require more preparation.
However, they are generally more effective in
accounting for how different land uses contribute to
stormwater runoff problems.

Stormwater Utility Development

The guide recommends communities follow a 12-step
program to create a viable stormwater utility. These
steps are:

Define the Problem: Define the scope of the
community’s stormwater management problems
and water quality issues.

Research: Research existing utilities in other communi-
ties to identify key issues.

Community Qutreach and Public Involvement I: Begin
educational outreach by issuing press releases,

distributing brochures, publicizing meetings, etc.

Program Development I: Develop a preliminary
stormwater management program that includes a

Stormwater Permit Manual

March 2001

budget, and determine where the program will be
housed and how it will function.

Collaboration I: Form an advisory committee com-
posed of diverse participants from city departments
such as public works, water, sewer, planning, com-
munity development, engineering, legal, etc. Repre-
sentatives from the business community, the chamber
of commerce, environmental groups, the regional
planning agency, the state environmental protection
agency and elected officials also should be consulted.

Community Qutreach and Public Involvement II: Con-
tinue ongoing educational programs.

Collaboration II: Work with stakeholders to begin the
process of passing a comprehensive stormwater
management system, if necessary.

Program Development II (Refinement): Select an assess-
ment method and rates based on cost/benefits
analyses of different methods.

Legal/Political Foundation: Pass an ordinance if
necessary.

Program Implementation: Begin billing procedures.

Community Outreach and Public Involvement I1I:
Continue ongoing educational programs and in-
clude information about the use of the funds
being collected.

Program Development III: Evaluate the program, refine
rough details and modify fee structures if necessary.

The guide also includes extensive briefing papers that
expand on the key areas of concern. Additionally, the
guide includes sample public education materials
such as press releases, flyers and a video script
designed to foster better public awareness of storm-
water issues.

A copy of the “how-to” kit is available from PVPC by
calling (413) 781-6045. H

Attention Subscribers!

Continuously updated newsbriefs on all aspects
of environmental compliance are available on
the Internet at www.thompson.com/libraries/
environment/index. himl.

For customer care-related information, please
call (800) 677-3789.

If you have editorial-related questions, contact
the editor at (202) 739-9611 or via e-mail at
STRM@thompson.com.
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ASCE, EPA Add More New Studies to National BMP Database

Twenty-five new best management practices (BMP)
studies have been added to the comprehensive
National Stormwater BMP Database, according to the
American Society of Civil Engineers (ASCE).

The database, a cooperative effort between ASCE’s
Urban Water Resources Research Council and the
U.S. Environmental Protection Agency (EPA) and
first conceived in 1999, is a clearinghouse of BMP
performance data designed to allow stormwater
professionals across the United States to exchange
information on BMPs (see Bulletin, November 1999,
p- 1). Information such as test site location, researcher
contact data, watershed characteristics, regional
climate statistics, BMP design parameters, monitor-
ing equipment types, and data such as precipitation,
flow and water quality are provided for each BMP
study included in the database.

Several of the new studies concern detention and
wetland basins, oil/grit separators, retention ponds,
and street inlet filters. Others examine grassed
swales, hydrodynamic devices and wetland channels.
Study locations range all over the country. Addi-
tional monitoring, precipitation, georeferencing and
flow data, and agency information was added to four
existing studies previously entered into the database.

The database includes both data entry and retrieval
modules. Records added to the database must
undergo a quality assurance review by the database
development team. Data can be retrieved by specify-

ing one or more parameters such as state, country,
watershed size, general BMP type (i.e., structural or
nonstructural), BMP group (e.g., detention basins),
specific BMP type, and water quality criteria.

In addition to the 25 new studies added, more than 70
studies are being considered for entry into the
database, which would double the number of BMP
studies listed since the database’s inception, accord-
ing to ASCE.

The database is one component of a broader project
that aims to discover factors that affect BMP perfor-
mance so that measures may be developed to im-
prove BMP design and implementation, according to
ASCE. Future versions of the database will contain
analysis tools based on project conclusions, the
organization said.

Formerly available only on CD-ROM, the database is
now available at www.bmpdatabase.org. A user’s
guide and performance measure documents also can
be downloaded from the Web site. In addition, ASCE
and EPA are developing a BMP monitoring guidance
manual that will be consistent with the database
protocols that should be available by spring 2001,
according to Eric Strassler, project officer in EPA’s
Office of Water.

For more information about submitting studies for
the database, contact Jane Clary, ASCE project
manager, via email at clary@wrightwater.com. B

Calendar of Fvents

World Water and Environmental Resources
Congress 2001. The American Society of Civil Engi-
neers (ASCE) and the Environmental and Water
Resources Institute are holding a conference May 20-
24 in Orlando, Fla., to address the world’s water
resources challenges. Sessions will cover issues such
as stormwater and best management practices, rivers
and reservoirs, southeastern U.S. water issues, water
resources management, water and wastewater
treatment, environmental modeling, sedimentation,

environmental issues, and water distribution systems.

Peer reviewed symposia and workshops will address
stormwater retrofitting, urban drainage modeling
and integrated surface and groundwater manage-
ment, and model calibration.

The conference targets engineers, consultants, policy
makers, public planners, environmental researchers
and water resources engineering suppliers. Fee for
ASCE members and members of cooperating organi-
zations if paid by April 27: $595. Nonmembers: $695.

Page 6

March 2001

More information is available on the Internet at
www.asce.org/ewri2001.

Nonpoint Source Pollution Information and
Education Programs. The Chicago Botanic Garden,
the U.S. Environmental Protection Agency and the
Illinois Environmental Protection Agency are co-
sponsoring a second annual conference May 14-17
in Chicagp, Ill, to discuss and disseminate nonpoint
source pollution information and education strate-
gies. Speakers will feature creative and successful
public outreach programs targeted to nonpoint
source program staff at the local, state and fed-
eral levels.

Fee: $195 if received by April 23. Additional $45 fee
for grant-writing pre-conference workshop. For more
information, contact Bob Kirschner at (847) 835-6837
or bkirschn@chicagobotanic.org. Information also is
available on the Internet at www.chicagobotanic.org/
SchoolSymp html. B
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Copper Roofs and Architectural Features May Contribute
Significantly to Polluted Stormwater Runoff, Study Suggests

A significant amount of copper found in area
waterways can be attributed to stormwater runoff
from copper roofs, gutters and downspouts, accord-
ing to a study released in November 2000.

The study, Architectural Uses of Copper, An Evaluation
of Stormuwater Pollutant Loads and BMPs, was prepared
by Thomas Barron, P.E., for the Palo Alto Regional
Water Quality Control Plant (RWQCP) in Palo Alto,
Calif. In addition to studying the impacts of copper
in stormwater runoff, Barron suggested several best
management practices (BMPs) for reducing the
amount of copper releases.

Copper Usage
Copper is used in the construction of roofing sheets,

tiles, flashing strips, gutters, downspouts, cupolas,
vents, handrails, light fixtures and signs. Though the

EPA Considers Effluent Guidelines for
Construction Indusiry Stormwater Runoff

The U.S. Environmental Protection Agency (EPA) plans to propose
effluent limitation guidelines for the construction industry by March
2002 and currently is collecting data from construction companies
regarding their management of stormwater runoff at construction
projects, according to Eric Strassler, project manager in the Engineering

and Analysis Division of EPA’s Office of Water.

The action is the result of a consent decree between EPA and the
Natural Resources Defense Council (NRDC), which sued the agency
for allegedly violating the Clean Water Act when it became evident
that the agency would miss a December 2000 deadline for the effluent
guidelines proposal (NRDC v. Browner, D.D.C. Civ. No. 89-2980 (RCL)
(D.D.C. Aug. 16, 2000)). That deadline had been decided under a 1992

consent decree between NRDC and EPA.
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(Continued on page 5)

initial cost of copper is significantly more than
alternatives such as steel, it is often chosen for its
appearance, fire resistance and longevity, according
to Barron. In fact, the overall expected life of a cop-
per roof can be several hundred years, according to
the study.

Copper roofs do corrode; however, after several
years, a light green “patina” builds up on the surface
of the copper, which slows the corrosion rate, the
study noted.

The study also noted that a complete inventory of
copper roofs and appurtenances in the Palo Alto area
was unavailable. However, based on personal
communications with roofing associations, suppliers,
contractors and building department officials in

(Continued on page 2)
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Copper Study

(Continued from page 1)

Palo Alto, Barron estimated that about “70 homes
and a dozen larger structures had copper roofs,
650 structures of all kinds are believed to have
copper gutters and downspouts, and 40 houses
have roofs made of copper-containing algae-
resistant shingles.”

Copper Releases

Using data obtained by the Palo Alto RWQCP,
Barron estimated the average annual copper release
rate. The data included such information as annual
rainfall amounts, pH and salinity; typical copper
corrosion rates reported for each type of architec-
tural copper feature; and typical copper release rates
for corrosion byproducts that form over time.

The amount of copper released during a storm
depends on the daily corrosion rate and type of
corrosion that occurs, the number of days since the
last rainfall, and the intensity and amount of the
current rainfall, the study explained. The rate of
copper corrosion decreases over time as a protective
patina forms. Conversely, the amount of corrosion
byproducts that are released in the stormwater
runoff from the roof is initially small and increases
over time until the release rate is equal to that of the
corrosion rate, according to the study.

Based on average annual rainfall and ocean air
exposure conditions in Palo Alto, Barron concluded
that releases from copper roofs decrease signifi-
cantly once a protective patina develops. Copper
releases from gutters and downspouts also may
decrease over time but possibly not as much as from
roofs because acidic organic debris can lodge in
gutters, In addition, releases from algae-resistant
copper shingles will vary depending on the amount
of rain that falls each year, the study noted.

Barron estimated that about 298 pounds per year
(Ibs/yr) of copper are released from roofs and other
copper architectural features in the Palo Alto area.
This estimate accounts for about 20 percent of the
1,540 Ibs/yr of copper observed in local creeks, the
study concluded.

Recommended BMPs

Barron made several recommendations to reduce the
amount of copper releases. For instance, he noted that
a steel roof that is coated to look like mature,
patinated copper can be used in place of copper.
Coated steel is a newer option and less expensive than
copper, and it “probably has a practical service life
approaching that of copper,” he said.

Barron also suggested using a small metals treatment
system that can remove copper from runoff before it
enters the environment, though the report noted that
this option may be practical only for large buildings.
A metallic and ion exchange unit could capture half or
more of the copper released at an installation cost of
about $2,500. However, the system would require
yearly maintenance, the study said.

The study offered other BMPs, but they are largely
untested:

* Using pre-patinated copper materials. This tech-
nique may cost more than plain copper, and the
patina coating may be fragile.

* Using a clear-coated copper surface. This is an
unproven technique and the impact on copper
releases is unclear. Estimates predict that it may
reduce copper releases by 75 percent or more.

* Routing stormwater runoff to a planted area. The
ability of planted areas to effectively capture
copper from stormwater runoff is unknown.

The study is available on the Internet at
http:/ /www.westp2net.org/news/cu/copperhtm. B
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Stormwater-Related News in Capsule Format

Developer Fined for Stormwater Violations. The
U.S. Environmental Protection Agency (EPA)

Dec. 28, 2000, announced that it cited Colrich
Communities Inc., a San Diego-based developer, for
stormwater pollution violations at an 80-acre
subdivision near Temecula, Calif. The agency fined
Colrich $60,000 for lack of proper sediment erosion
controls and failing to develop and implement a
proper stormwater pollution prevention plan
(SWP3). As a result of ineffective controls, excessive
erosion occurred at the site, according to the agency.

The citation stemmed from EPA inspections con-
ducted in 1997 and 1998 after two earlier violation
notices issued by the California Regional Water
Quality Control Board went unheeded.

D.C. Facility Charged with Stormwater Violations.
The U.S. Department of Justice (DOJ) and the U.S.
Attorney’s Office jointly Jan. 10 announced that the
government has filed a civil suit against Garcia
Auto Parts of the Distict of Columbia, for stormwa-
ter violations.

The complaint alleges that since February 1999—
when EPA conducted inspections at the facility—the
auto salvage yard has discharged stormwater
containing motor oil, lead from batteries, organic
plastics and other hazardous materials into the
District’s sewer system, which drains into the
Anacostia River. According to DOJ, “polluted
stormwater is a major source of the pollution found
in the Anacostia.” EPA ordered Garcia to obtain a
national pollutant discharge elimination system
(NPDES) stormwater permit, but the facility failed to
do so and continued to discharge pollutants, accord-
ing to DOJ.

The complaint seeks a ruling that would order
Garcia to obtain and comply with an NPDES permit
and implement a proper SWP3. In addition, Garcia
could be fined up to $27,500 for each violation per
day that the facility has been in violation.

Steel Manufacturer Settles Water, Air Violations.
DOJ announced on Dec. 19, 2000, that it had settled a
suit against Nucor Corp. Inc., that alleged numerous
environmental violations, including stormwater
violations. According to the settlement, Nucor must
pay a $9 million civil penalty and install $85 million
worth of state-of-the-art pollution controls—the
most comprehensive environmental settlement ever
with a steel manufacturer, according to DOJ.

According to the complaint, Nucor allegedly “mis-

managed” K061 dust, which is a hazardous waste
produced by electric arc furnaces. The dust contami-
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nated soil, groundwater and stormwater discharges at
14 Nucor steel mills in seven states. Nucor also failed
to control air pollution that resulted in thousands of
tons of illegal air emissions each year, according to
the complaint.

In addition to monetary penalites, the settlement
requires Nucor to improve its management of the
K061 dust and stormwater discharges; sample storm-
water, groundwater and soil at each of its facilities;
and remediate those areas that are contaminated with
K061 dust using an EPA or state-approved plan.
Nucor also must complete $2 million worth of com-
munity-based supplemental environmental projects.

MPCA Unveils Pilot Program to Reduce Permitting
Burden for Printers. The Minnesota Pollution Control
Agency (MPCA) Dec. 11, 2000, announced a voluntary
pilot program that would reduce permitting burdens
for the printing industry. The Printers Simplified Total
Environmental Partnership (PrintSTEP) would
combine air, water, hazardous waste and stormwater
permits and fee structures into one “user-friendly”
application.

The program will be piloted in St. Cloud, Minn.,
where, “according to the St. Cloud Area Chamber of
Commerce, printing is one of the three largest indus-
tries,” said Brian Livingston, coordinator of the
PrintSTEP program. The program'’s goal is to start
enrolling printers in 2001. Once the program is
underway, area printers will have the option of being
permitted and regulated under the simplified system,
or they may continue using the existing process,
Livingston said.

Environmental agencies in New Hampshire and
Missouri also plan to participate in the PrintSTEP pilot
program. For more information about the Minnesota
program, contact Brian Livingston at (651) 297-1830.

Minnesota Contractor, Township Cited for Stormwa-
ter Violations. MPCA announced on Dec. 27, 2000,
that it has fined Louis Leustek and Sons and Silver
Creek Township $7,625 for failing to obtain a storm-
water construction permit and failing to implement
erosion control measures at the Castle Danger waste-
water treatment system construction project site.

During an April 1999 inspection, MPCA inspectors
found that neither the contractor nor the township had
applied for a stormwater permit or installed any
erosion controls. Also, neither party notified MPCA
when polluted stormwater was discharged into area
waterways. After the inspection, the contractor and

(Continued on page 4)
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township applied for and obtained the proper permit
and established erosion protection at the site, accord-
ing to MPCA.

EPA Proposes Effluent Guidelines for CAFOs. EPA
on Dec. 15, 2000, proposed revisions to NPDES
permit regulations for concentrated animal feeding
operations (CAFOs) (66 FR 2960, Jan. 12, 2001). The
proposal presents two alternative methods for
determining if a facility is a CAFO. The first alterna-
tive uses a two-tiered structure in which a facility is
considered a CAFQ if it has 500 cattle or comparable
animal units (AUs). The second option would retain
the three-tiered structure of the existing regulation
where the following operations would be subject to

permitting: operations with 1,000 AUs or more;
operations with 300 to 1,000 AUs that meet certain
conditions; and operations designated as a CAFO by
the permitting authority.

Other proposed revisions include eliminating the
25-year, 24-hour storm event permit exclusion but
retaining it as a design standard because EPA be-
lieves the exclusion has been inappropriately used by
some CAFOs to avoid permitting obligations. Best
available technology, new source performance
standards and best management practices also are
specified. EPA predicts that under the proposed new
regulations 39,000 facilities would be subject to the
rule. Currently, only 2,500 facilities classified as
CAFOs have permits.

Comments are due May 2. For more information,
contact Karen Metchis at (202) 564-0766. B

Chesapeake Group Sets Goals To Reduce Polluted Stormwater

The Chesapeake Bay Program, a coalition of stake-
holders, including the states of Maryland, Virginia
and Pennsylvania and the District of Columbia,
announced an action plan Dec. 12, 2000, that would
set specific goals to reduce toxics from nonpoint
sources of pollution such as stormwater and agricul-
tural runoff.

The Toxics 2000 Strategy is a voluntary program
aimed at reducing or eliminating chemically polluted
runoff from entering the Chesapeake Bay, particu-
larly in three regions of concern—the Anacostia
River, Baltimore Harbor and Elizabeth River. Over
300 government, citizen, industry, environmental
and scientific representatives from all over the
Chesapeake Bay area were involved in developing
the strategy. The plan comes after results from the
1999 Chesapeake Bay Basinwide Toxics Loading and
Release Inventory found that urban stormwater
runoff and other nonpoint sources contribute sub-
stantially to bay and tidal river contamination.

In addition to nonpoint source control, the plan aims
to “surpass current regulatory requirements and
strives to achieve ‘zero release’ of chemical contami-
nants into the bay by phasing out chemical mixing
zones, reducing point source loads, and adopting
new measures to ensure that finfish and shellfish are
safe to eat,” according to a program statement.

Nonpoint Source Pollution Control

The plan considers urban and suburban stormwater
runoff, agricultural runoff, atmospheric deposition
and groundwater contamination to be sources of
nonpoint pollution. It sets goals within specific time
frames to achieve the ultimate objective of a zero
release rate of contaminants. For instance, between
2001 and 2005, the bay program intends to work with
local governments to implement projects that
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emphasize stormwater pollution prevention mea-
sures, innovative site designs and best management
practices (BMPs) to reduce chemical contaminants.
However, the plan is not specific about which
measures, designs or BMPs it will encourage.

Between 2005 and 2010, program officials plan to
evaluate the status of the voluntary pollution preven-
tion measures, though the plan was not specific about
what methods it will employ to gather this informa-
tion. However, by 2010, the plan states that at least a
30 percent reduction in chemically contaminated
runoff is achievable using voluntary methods.

Throughout the ten-year period, plan objectives also
include working with the construction and develop-
ment industry to reduce pollution at construction
sites; working with landowners to reduce chemical
use during home activities; and ensuring that appro-
priate stormwater management technologies are in
place at newly developed lands. Bay program
partners plan to use data from the national pollutant
discharge elimination system stormwater permit
program, total maximum daily load development
efforts and demonstration projects to improve
estimates of urban stormwater runoff.

More information is available on the Internet at
www.chesapeakebay.net/press.htm. B

Correction
In the January 2001 issue of the Bulletin, the
Internet address provided for obtaining
special stormwater reports and information
was incorrectly listed.

The correct address is www.thompson.com/
libraries/environment/strm/index.himl.
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In preparation for the proposal, EPA is asking
commenters to address the following topics:

* What have been a construction company’s two
predominant types of construction work in the
past five years, e.g., roads, buildings, pipelines,
etc? In addition, what proportion of these projects
are public works?

* How do erosion and sediment controls and /or
best management practices (BMPs) for heavy
construction projects differ from those for residen-
tial projects?

* What types of innovative stormwater manage-
ment practices or systems are used at various
construction areas?

* How does a company handle unexpected storm-
water management costs, such as costs associated
with possible future regulatory requirements?

In addition to extending the proposal deadline, the
consent decree requires EPA to develop regulatory
options applicable to point source discharges from
construction, development and redevelopment
projects that are subject to the national pollutant
discharge elimination system (NPDES) stormwater
phase I and phase II rules.

However, the agreement does not require the agency
to select any specific option it develops as the basis
for its proposed rule. Such options may include
requiring dischargers to:

* meet effluent limits for sedimentation and turbid-
ity for one or more BMPs identified by EPA in its
proposed rule;

° control pollutants other than sedimentation and
turbidity, such as discarded building materials,
trash, pathogens, pollutants found in truck
washout water and other pollutants EPA has
identified as pollutants of concern, during con-
struction and post-construction phases;

* implement short and long-term structural and
nonstructural BMPs for controlling post-construc-
tion runoff;

* establish short- and long-term performance-based
operation and maintenance BMPs; or

* implement stormwater controls designed to retain
pre-development conditions where possible.

The consent decree also requires EPA to consider the
estimated costs to builders and developers associated
with complying with the proposed effluent limits.
Moreover, the agency should consider possible
additional revenue that may result from projects with
stormwater controls that enhance property values.
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In addition, the agency agreed to issue a guidance
document by March 31, 2002, for municipal separate
storm sewer systems and others subject to the NPDES
program on maintaining the effectiveness of post-
construction BMPs identified in the proposal. The
guidance document would be updated by July 31,
2004, to be consistent with the final effluent limita-
tions guidelines, which must be issued by March 31,
2004, according to the consent decree.

EPA also agreed to meet with NRDC several times in
the next year to discuss its progress toward develop-
ing the proposed guidelines. In addition, the consent
decree notes that the commitments made under the
agreement are contingent on funding available to

the agency.

Industry Reaction

The plan to propose effluent guidelines for construc-
tion sites has generated some concern within the
industry. For instance, imposing specific numeric
effluent limits and requiring routine sampling of
stormwater runoff may “impose a heavy financial
burden on developers and purchasers of construction
sites,” according to Leah Wood, environmental
counsel for the Associated General Contractors of
America (AGC).

Moreover, Wood notes that it is “unrealistic and
impractical for EPA to assume that a given BMP
would perform the same way on every construction
site.” Wood argues that because soil types and
weather conditions vary between state borders, a
“typical construction site” does not exist, and certain
BMPs would perform differently on every construc-
tion site. Therefore, she recommends that the agency
avoid standardizing any BMPs for the industry and
allow state agencies to implement controls that are
determined by local site characteristics, she said.

The agency acknowledged the difficulty of setting
specific BMPs in a March 1999 fact sheet in which it
stated that it “does not intend to require the use of
particular BMPs at specific sites, but plans to assist
builders in BMP selection by publishing data on the
performance to be expected by various BMP types.”
Strassler also notes that the agency has not yet
decided if it plans to set numeric effluent limits,
follow a design criteria approach or set performance-
based BMPs. However, the agency does want “to
encourage site-by-site design and discourage a
cookbook style approach for implementing BMP
plans,” he said.

Wood also noted that the agency should allow
flexibility in the BMP selection process. “Contractors

are in the best position to determine which BMPs are
appropriate for use on any given site,” she said,

(Continued on page 6)
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adding that flexibility would allow for “greater
innovation and adaptation to site-specific conditions.”

Wood also asserts that the data that EPA likely will
use to develop the rule is incomplete. Most of the
data available to EPA is from large construction sites,
which have been covered under the NPDES program
since the early 1990s. “Very little data exists for
smaller sites” because permit applications for sites
between one and five acres, which are newly covered
under phase II of the NPDES program, are not due
until late 2002, Wood said.

In addition, AGC is concerned that EPA will propose
guidelines without adequately researching all the
issues surrounding BMP selection. Wood recom-
mends that EPA develop and use a standardized
questionnaire to gather BMP information from
construction companies prior to proposing the rule.

Unfortunately, developing and distributing a ques-
tionnaire—which would be a “massive undertak-
ing”—has been ruled out as a feasible option because
the agency is under pressure to propose the rule
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within two years and is limited financially, said
Strassler. Instead, the agency is relying on existing
published professional material, existing BMP
databases, field sampling and personal interviews
with stakeholders. The agency has consulted with
organizations such as the American Society of Civil
Engineers, the National Association of Home Builders
and the International Erosion Control Association to
collect data.

Finally, Wood notes that EPA’s outreach efforts have
been poor thus far, though the agency held a public
meeting in April 1999 to encourage stakeholders to
submit any data that may help guide development of
the rule. Also, in October 2000, the agency issued an
“invitation” to construction companies to share
information “about their experiences with stormwa-
ter issues.” However, Wood believes that the agency
has “made no real attempts at national outreach.”
Still, Strassler notes that the agency plans to hold one
or two public meetings in the spring or summer of
2001 to discuss the progress of the proposal.

According to Strassler, EPA currently is on schedule
and expects to propose the rule by the March 2002
deadline. For more information, contact Eric Strassler
at (202) 260-7150. W
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EPA Issues Draft Guidance on NPS Pollution at Marinas; Solicits
Comments on BMPs for Stormwater Control, Other Issues

The U.S. Environmental Protection Agency (EPA)
has developed and is soliciting comments on a draft
guidance document for managing nonpoint source
(NPS) pollution at inland and coastal marinas and
recreational boating facilities. The document includes
recommended best management practices (BMPs) to
control and reduce contaminated stormwater runoff
and other sources of NPS pollution.

National Management Measures To Control Nonpoint
Source Pollution from Marinas and Recreational Boating
provides technical assistance “on the best available,
economically achievable means of reducing nonpoint
pollution at marinas and boating facilities, accord-
ing to EPA. The document is consistent with the 1993
Guidance Specifying Management Measures for Sources
of Nonpoint Pollution in Coastal Waters but expands it
to include inland marinas. It also provides back-

New MSGP Provokes Little Reaction,

ground information about NPS pollution, discusses
the concepts of assessing water quality on a water-
shed level and provides updated technical informa-
tion on BMPs.

In addition to comments on the information currently
in the document, the agency is soliciting additional
information on other management measures or BMPs
that stakeholders believe may be as effective or more
effective at controlling NPS pollution at marinas and
boating facilities.

Document Design

The document targets 15 management measures—or
operational issues—that marina owners and operators
must address and recommends BMPs that can be

(Continued on page 4)

Certain Provisions Cause for Concern

The new stormwater multi-sector general permit (MSGP), issued
Oct. 30, 2000, by the U.S. Environmental Protection Agency (EPA),
has not provoked strong reaction as a whole because few states are
still subject to EPA’s stormwater permitting authority. However,
some stakeholders remain concerned about specific provisions (see
Bulletin, December 2000, p. 1; September 2000, p. 1; and May 2000,
p- 1 for related articles).

John Whitescarver, director of the National Stormwater Center in
Stuart, Fla., described the new permit as “ho-hum,” because it does
not affect many facilities that are under state authority. However, he
did express some concern about a new provision that requires a
regulated facility to provide a copy of its stormwater pollution
prevention plan (SWP3) to any citizen who provides a written
request. Whitescarver does not recall this provision in the proposal,
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Stormwater-Related News in Capsule Format

State Agency Issues Belated Stormwater Permit.
The Minnesota Pollution Control Agency (MPCA)
announced Dec. 5, 2000, that it issued stormwater
permits to the cities of Minneapolis and St. Paul. The
three-year permits include requirements for develop-
ing stormwater infrastructure, best management
practices (BMPs), monitoring at points where
stormwater enters waterbodies and additional
strategies for preventing polluted stormwater runoff.
The MPCA Citizens Board approved the permits at a
Nov. 28 meeting. The permits formalize management
activities already underway, MPCA said.

Both Minneapolis and St. Paul, which have popula-
tions over 100,000 and are covered under Phase I of
the national pollutant discharge elimination system
stormwater program, applied for permits in 1993, as
required by the Clean Water Act (CWA). MPCA
delayed the permits “to concentrate on other envi-
ronmental priorities,” the agency said. Because of the
delay, a citizen group brought a lawsuit, which
alleged that the cities were unlawfully discharging
stormwater without a permit (see Bulletin, October
2000, p. 1).

Facility Ordered To Implement Stormwater,
Wastewater Plans. The U.S. Environmental Protec-
tion Agency (EPA) Region 1 announced Dec. 4, 2000,
that it ordered a casting and firearms manufacturer
in Newport, N.H., to comply with stormwater and
wastewater laws. According to the order, Sturm,
Ruger and Co. failed to implement its current
stormwater management plan or accurately monitor
the acidity of its wastewater discharges.

The agency discovered the alleged violations during
inspections of the facility in November 1999 and

March 2000. Sampling at the facility indicated high
levels of zinc and iron in stormwater runoff, which
flows into the nearby Sugar River. To comply with the
order, Sturm Ruger must fully implement its storm-
water plan and create an acceptable plan to monitor
its wastewater discharges, the agency stated.

Developers Fined for Stormwater Violations. EPA
Region 9 announced Dec. 4, 2000, that it fined two
developers a total of $60,000 for stormwater violations
at a 74-acre construction site in Redding, Calif. The
developers, Jaxon Enterprises Inc. and Creative
Living, were building a subdivision near Keswick
Dam. EPA investigators discovered the alleged
violations during inspections in 1998 and 1999 after
the Central Valley Regional Water Quality Control
Board issued two earlier citations that went un-
heeded, according to EPA.

When construction of the subdivision was delayed
several years, the developers left a rough roadway
and a large cleared area exposed to rains with no
erosion control and ineffective sediment control
measures, according to EPA. As a result, large
amounts of silt and sediment were discharged into
nearby Harland Creek, a tributary of the Sacramento
River, and a local salmon habitat, the agency said.

The agency cited Jaxon and Creative Living for the
following violations:

® an exposed rough-graded road, cut slopes and
other cleared areas that were excessively eroded
because of a lack of erosion control measures;

* ineffective sediment runoff controls such as hay
bales, silt fences and berms; and
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* improper implementation of a stormwater
pollution prevention plan (SWP3).

For construction sites five acres or larger, CWA
requires temporary control measures such as
seeding, mulch, rolled blankets or other suitable
ground cover to control erosion on rough or final
graded areas. Land developers have a “legal obliga-
tion to maintain management practices for both
erosion control ... and sediment control ... to ensure
that sediment in stormwater does not pollute
waterways during the build-out process,” said
Alexis Strauss, director of the Water Division of
EPA Region 9.

D.C. Companies Cited for Stormwater Violations.
EPA Region 3 announced Nov. 15, 2000, that it
reached agreements with three cement companies in
the District of Columbia that allegedly failed to
control stormwater discharges into the Anacostia
River. The alleged violations were discovered during
an investigation conducted by the Anacostia Envi-
ronmental Enforcement Task Force, which includes
members of EPA Region 3’s water enforcement
program and the District’s Environmental

Crimes Unit.

According to EPA, Opportunity Concrete failed to
obtain a permit for stormwater discharges from its
ready-mixed concrete manufacturing facility and
will pay a $4,000 penalty. The DC Rock concrete
recycling business, owned by John Driggs Co., also
did not have a required permit for its stormwater
discharges, EPA said. It will pay a $4,000 penalty as
well. Finally, Maryland Rock Industries Inc., which
stores and processes sand and gravel at its Anacostia
Terminal, allegedly failed to implement an SWP3
and has agreed to pay a $6,781 penalty.

TNRCC Proposes MSGP for Stormwater Dis-
charges. The Texas Natural Resource Conservation
Commission (TNRCC) issued Oct. 10, 2000, a
proposed Texas pollutant discharge elimination
system (TPDES) permit for the state’s industrial
dischargers. The state received permitting authority
from EPA when the federal multi-sector general
permit (MSGP) expired Sept. 29, 2000 (see Bulletin,
October 2000, p. 3).

The proposed permit contains provisions similar to
the 1995 federal MSGP and would be available to
Texas facilities currently covered by the federal
MSGP, except certain oil exploration, production,
processing or treatment operations that are under
the authority of the Railroad Commission of Texas.
The permit proposes technology-based numeric
effluent limitations and establishes stormwater
pollution control measures that largely are based on
the federal MSGP, according to TNRCC.

The proposed permit includes benchmark monitor-
ing requirements that are slightly different from
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those of the federal program. In the federal program,
permittees must begin quarterly analytical monitoring
in the second year of the permit term, suspend moni-
toring in the third year and complete monitoring in
the fourth year. The proposed TPDES permit would
require that monitoring be conducted during the
second and third years of the permit term.

TNRCC notes that the revision may benefit permittees.
For instance, SWP3s must be evaluated on a regular
basis and revised accordingly. Monitoring in consecu-
tive years will provide a more continuous source of
data and therefore may sooner allow a permittee

to determine if a facility’s SWP3 is effective, the
agency predicted. In addition, it is less likely that a
facility will overlook the second-year data collection
requirements if the monitoring data must be taken in
consecutive years, the agency said.

The proposed permit follows the baseline general
permit strategy by requiring certain standard pollu-
tion prevention practices and BMPs, the proposed
permit notes. However, permittees also will be
allowed to “use their knowledge of the facility and
expertise in the specific industrial process to develop a
site-specific pollution prevention plan,” TNRCC said.

According to a TNRCC spokeswoman, the proposed
ermit was published in the Texas Register on Nov. 3,
2000. The final permit should be issued by late January
or early February of 2001, she said. For more informa-
tion, contact TNRCC’s Stormwater Permit Team at

(512) 239-4433.

EPA, States Launch National Compliance Assistance
Clearinghouse. EPA, states and several other stake-
holders have developed the National Compliance
Assistance Clearinghouse to provide regulated
industries with information for complying with
environmental requirements. The clearinghouse was
developed in response to requests “by states and
other compliance assistance providers to create a
central network to help them find information quickly
and allow them to communicate with each other
more effectively.”

The clearinghouse provides a single repository of
compliance assistance materials, according to a

Dec. 7, 2000, EPA press release. It has unique features
that solicit participation from the user community to
quickly locate compliance assistance information that
is housed on multiple Web sites. It allows users to add
links from their own Web sites and to notify EPA of
their compliance needs.

Initially, the clearinghouse will provide links to EPA
and state Web sites, but it will be expanded to include
information about industry resources, private organi-
zations and other assistance providers. The clearing-
house can be found on the Internet at www.epa.gov/
clearinghouse. B
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used to achieve improvements in each area. Besides
addressing stormwater runoff, BMPs for the follow-
ing management measures also are included: marina
flushing, water quality assessment, habitat assess-
ment, shoreline stabilization, fueling station design,
petroleum control, liquid material management,
solid waste management, fish waste management,
sewage facility management, maintenance of
sewage facilities, boat cleaning, boat operation

and public education.

The document notes that these management mea-
sures ideally should be incorporated into the early
stages of marina design to ensure that the site will
have good water circulation characteristics and does
not encroach on sensitive aquatic habitats, thus
reducing the potential for water quality problems.
Designers should keep in mind the physical location,
shoreline stability and pollution prevention efforts
prior to building the marina, EPA states. However,
many of the BMPs described in the document can
be incorporated into pollution prevention plans

and “retrofit” at existing marinas, according to

the document.

EPA also notes that the management measures and
BMPs described in the document are only examples
of the types of BMPs that may be implemented. Site-
specific or regional circumstances should be consid-
ered prior to selecting BMPs for a particular marina,
according to the agency. In addition, the BMPs and
management measures described in the document
generally are more applicable to facilities with 10 or
more slips; boat maintenance or repair yards located
adjacent to the water; federal, state or local facilities;
public boat ramps; or mooring fields with 10 or more
boats, according to EPA.

Following the discussion of each management
measure and its associated BMPs, the document
provides a table summarizing key aspects of the
BMPs. The table explains where in the marina a BMP
is appropriate, the benefits of the BMP, initial cost
estimates of the BMP, and annual operation and
maintenance costs associated with the BMP.

Stormwater Runoff Management

Unlike some management measures, managing
stormwater runoff is an issue that all marinas must
face, EPA states. Improvements to stormwater runoff
areas, fueling stations, sewage facilities and hull
maintenance areas can significantly reduce stormwa-
ter pollution to the marina basin, the document
explains.

The document establishes a goal of an 80 percent
reduction of total suspended solids in stormwater
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runoff. Most marinas use some management practices
and are already either achieving or nearly achieving
this 80 percent reduction rate, EPA notes.

The agency organized the BMPs that it believes are
the most effective in reducing runoff pollution into
two categories: pollution prevention strategies and
source reduction strategies. According to the docu-
ment, marinas should consider implementing the
following pollution prevention strategies:

® Perform as much boat repair and maintenance
work as possible inside work buildings. The work
area is protected from wind, and dust and debris
are more effectively contained.

¢ Where inside work space is unavailable, perform
abrasive blasting and sanding within spray booths
or tarp enclosures.

® Where buildings or enclosed areas are not avail-
able, provide clearly designated land areas for boat
repair and maintenance. Schedule maintenance
work on calm days.

¢ Design hull maintenance areas to minimize
contaminated runoff. A dry, impervious surface
like a cement pad will allow easy collection,
cleanup and disposal of debris, residues, solvents
and spills.

* Use vacuum sanders to remove paint from hulls
and to collect paint dust. Immediate capture of
paint dust prevents it from entering the marina
basin. Some sanders can capture over 98 percent of
the dust generated, allowing workers to forgo
wearing suits and respirators.

® Restrict the types and amount of “do-it-yourself”
work done at the marina.

Marinas also should consider implementing some or
all of the following source reduction strategies:

® (lean hull maintenance areas immediately after
any work to remove debris, and dispose of col-
lected material properly. Waste such as paint
chips, trash and grit should be vacummed or
swept—not hosed—from the area.

* Capture and filter pollutants out of runoff water
with permeable tarps, screens and filter cloths.

* Sweep and vacuum hull maintenance areas, roads,
parking lots and driveways frequently.

¢ Plant grass and other deeply-rooted, erosion-
resistant vegetation between impervious areas and
the marina basin to retain and filter pollutants
from runoff before it reaches the water.

e (Construct or restore former wetlands where
feasible and practical. Wetlands are extremely
efficient pollution filters.

* Where feasible, use porous pavement, which has a
coarse, permeable top layer covering an additional
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layer of gravel. Runoff infiltrates the porous layer
and seeps into the ground. Porous pavement

can recharge groundwater and can filter 80 percent

of sediment, trace metals and organic matter.

* Install oil/grit separators to capture petroleum
spills and coarse sediment.

¢ Use catch basins where stormwater flows to the
marina basin in large quantities. Catch basins trap
particulates and soil before they reach the marina
basin while allowing the water to escape.

*  Add filters to storm drains that are located near
work areas.

The U.S. Environmental Protection Agency (EPA)
published a notice Dec. 4, 2000, asking for public
comments on the costs associated with the develop-

ment and implementation of the total maximum daily

load (TMDL) program.

The Clean Water Act requires states to prioritize
rankings for waters listed as impaired and develop
TMDLs for these waters. A TMDL, which essentially
is a “pollution budget” for a specific waterbody,
specifies the amount of a particular pollutant that
may be present in a waterbody, allocates allowable
pollutant loads among sources, and provides the
basis for attaining or maintaining water quality
standards. EPA issued a final TMDL rule on July 13,
2000 (see Bulletin, August 2000, p. 1).

However, to address concerns about the costs associ-
ated with the implementation of the rule, Congress
passed a law prohibiting EPA from spending any
funds to implement the new rule during fiscal years
2000 and 2001.

Request for Comments

Although the TMDL rule does not take effect until
Oct. 1, 2001, congressional reports accompanying
EPA's appropriations for fiscal year 2001 directed
EPA to conduct a “comprehensive assessment” of
state and regulated community costs associated with
TMDLs, to solicit comments from the states and the
general public on these costs and to present the
results of the study to Congress within 120 days of
the signing of the appropriations bill, which the
President signed Oct. 27, 2000.

Specifically, House Report 106-988 (HR 4635) requires

EPA to provide an estimate of the rule’s annual costs
to the regulated community, address economic
concerns identified by the Comptroller General in

a June 21, 2000, report and estimate the economic
burden that the TMDL program will place on

small businesses.

Stormwater Permit Manual
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Place absorbents in drain outlets.

Use chemical and filtration treatment systems only
where necessary. Though this type of treatment
system can remove more than 90 percent of the
suspended solids and 80 percent of the most toxic
metals found in hull pressure-washing wastewa-
ter, the chemicals used in this process require
disposal themselves.

Comments are due March 5. For more information,
contact Ed Drabkowski at (202) 260-7009. A copy of
the draft guidance is available on the Internet at
www.epa.gov/owow /nps/new.html. B

EPA Furthers Process in Controversial TMDL Rule, Solicits
Comments on Costs Associated with Implementing Program

Similarly, Senate Report 106-410 states that “at a
minimum, the report should (1) identify any expected
increase in state personnel needed to develop and
implement 40,000 TMDLs; (2) specify additional data
collection activities to make listing decisions;

(3) identify the cost of conducting the needed studies
to collect high quality data on the current loads from

. point and nonpoint sources of a pollutant on

303(d) listed waters slated for TMDL development;
and (4) provide an estimate of the annual costs to the
private sector due to TMDL implementation and
related costs.”

In light of the congressional mandates, EPA is
soliciting comments on the following issues:

costs to states and territories associated with the
development and implementation of TMDLs,
including any savings that may be associated with
the use of a TMDL, and the potential need for
additional information to assess current loads;

costs to the regulated community associated with
TMDL compliance, including any savings that
may result from more cost-effective pollution
control approaches developed through the TMDL
process (e.g., use of more cost-effective control
mechanisms, coordination of program require-
ments and time lines for waterbodies, and integra-
tion of pollution control planning for multiple
water bodies with common pollution control
problems);

potential costs that small businesses may incur as
a result of the final TMDL rule;

concerns about EPA’s cost assessment of the final
TMDL rule; and

any additional data collection efforts that may
be required by the TMDL rule to make listing
decisions.

For more information, contact Michael Haire at
(202) 260-2734. 1
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MSGP Reaction

(Continued from page 1)

nor does Jeffrey Longsworth, an attorney with Kelly,
Drye and Warren LLP in Washington, D.C., who
represents the Stormwater Reform Coalition. With
this new provision, any citizen can ask for the plan
and review it, Whitescarver said.

Longsworth expressed misgivings and noted the new
provision could “provide an opportunity for abuse.”
He explained that SWP3s often contain confidential
business and other proprietary information that a
company may not want to share with the public or
competitors. The provision “raises business issues”
because a competitor can simply request a copy of the
plan and obtain the information, he said. He added
that if this provision is allowed to stand, it needs
more “checks and balances.”

Longsworth noted that to his knowledge, prior to the
adoption of the new provision, individuals could
obtain copies of a facility’s SWP3 from the permitting
authority, which could screen out sensitive propri-
etary information if necessary before providing the
plan as requested. He is unsure why the agency chose
to include this provision in the 2000 permit, but he
noted that citzens might use information in a facility’s
SWP3 in lawsuits alleging violations of the Clean
Water Act.

In fact, Nancy Stoner, director of the Clean Water
Project of the Natural Resources Defense Council,
had argued in her comments on the proposed MSGP
that “the public should be able to obtain access to and
comment upon a stormwater pollution prevention
plan before it is finalized.” However, she had no
comment for the Bulletin on the new provision of the
final permit.

Analytical Monitoring

In the permit proposal, EPA requested comments on
the analytical monitoring process and asked for
alternatives to the controversial requirement. Several
commenters, including Longsworth, noted that the
results of analytical monitoring were unreliable and
inconsistent and suggested that EPA replace the
requirement with visual monitoring or annual
monitoring reports. However, EPA chose not to
change this particular provision.

Longsworth and Whitescarver both expressed
disappointment with EPA’s decision. Whitescarver
claimed that it was “never clear whether EPA was
looking at the [analytical data] being submitted
anyway.” It appeared to him that EPA “didn’t know
what to do, so [the agency] just kept doing it the old
way,” he suggested. '

He believes that the monitoring provisions should
have been revised to allow facilities to submit an
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annual report rather than taking a “grab sample”
during a storm event. “Sending an employee out in
the rain to get a sample is unreliable, unrealistic and
doesn’t work,” he said. An annual report would have
at least prompted facility operators to think about
their SWP3 plans once a year, which would have
been much more effective, he said.

Longsworth does not believe that EPA sufficiently
explained why they chose not to change the require-
ment and questioned the accuracy of grab sample
results as well. “Tt is impossible to draw conclusions
[from grab sample data] because there are so many
variables,” he said. Alternatively, EPA should require
facilities to “implement best management practices
that we know work,” thus concentrating on pollution
prevention, he suggested.

In comments to EPA during the permit proposal
phase, Fredric Andes, an attorney with Barnes and
Thornburg in Chicago, who represents the Federal
Water Quality Coalition, expressed concern about the
permit’s water quality standards provisions, some of
which include discharge-specific conditions. “Our
overall concern is that if you start putting discharge-
specific conditions [on facilities], you've taken away
the value of a general permit,” he said. However,
Andes still is reviewing the new permit to determine
if the coalition’s concerns were satisfactorily
addressed.

Despite their problems with some aspects of the
permit, both Whitescarver and Longsworth believe
the new “no-exposure” exemption will benefit
permittees. However, neither are sure of the extent to
which stakeholders will take advantage of the option.
Whitescarver characterized it as “legally strict,”
which may discourage some from invoking it.
Additionally, questions exist about “what the provi-
sion really means, whether [a facility] can maintain it,
and if [the exemption] is user-friendly enough to be
useful,” said Longsworth. In any case, Whitescarver
predicted that some facilities will have taken advan-
tage of the exemption by next summer. Bl

Attention Subscribers!

Important information and stormwater
documents, such as EPA’s NPDES Phase
II Final Rule and the Final MSGP, are
now available at www.thompson.com/
environment/strmi/index/ html.

For editorial questions, contact the
Editor at (202) 739-9611 or via E-mail
at STRM@thompson.com.

For customer service questions,
call (800) 677-3789.
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Reissued Multi-sector General Permit Effective Inmediately,
Includes Consolidated Requirements and New Provisions

The U.S. Environmental Protection Agency (EPA)
Oct. 30 reissued the stormwater multi-sector general
permit (MSGP) under the national pollutant dis-
charge elimination system (NPDES), thus replacing
the recently expired MSGP that was issued Sept. 29,
1995. Revisions to the permit, which take effect
immediately, consolidate many of the requirements
from the original permit and reduce its overall size
by 75 percent, EPA said (65 FR 64746).

The requirements of the new permit generally are
consistent with the previous MSGP. For instance,
the new permit retains the numeric effluent limita-
tions found in the expired permit. It also retains
the analytical monitoring requirements of the 1995
MSGP. EPA rejected other industry suggestions,
such as visual monitoring, annual reporting or
group monitoring techniques, because the agency
determined the alternatives to be insufficient.

Study Finds Urban Tree Cover May

The agency added some new provisions and clarified
others as well. Generally, however, the new MSGP
closely follows the proposed permit (see Bulletin,
May 2000, p. 1). The new permit covers areas where
EPA is the permitting authority in regions 1, 2, 3, 4, 5,
6, 8 and 10.

Changes in the Permit’s Provisions

EPA has made several changes to the MSGP. For
instance, the agency added a special provision to the
permit that enables a facility to discontinue permit
coverage if it determines that it is eligible for the “no-
exposure” permit exemption. EPA created the
exemption when it issued the Phase II stormwater
regulations (see Bulletin, December 1999, p. 1). A
notice of termination (NOT) is not required to

(Continued on page 3)

Editor’s Note:

Significantly Reduce Stormwater Burden

A study conducted by American Forests’ Urban Forest Center indicates
that the level of urban tree cover can significantly affect urban stormwa-
ter management and also may decrease related costs, according to
American Forests.

The conservation organization recently studied the impact of trees on
the stormwater management system in Garland, Texas, and found that
more tree canopy cover can lead to less stormwater runoff. Fewer
stormwater retention facilities would be required and stormwater
management costs would decrease if tree cover increased, the organiza-
tion stated. The study “illustrates the financial savings and positive
health effects trees can have on an urban area and how these benefits
increase as tree cover increases,” said Gary Moll, vice president of
American Forests’ Urban Forest Center.

(Continued on page 4)
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An electronic version of the new
multi-sector general permit can be
found on the Internet at
www.epa.gov/owm/sw/industry/
msgp/index. him.
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Storm rI/Varnings —

Stormwater-Related News in Capsule Format

Copper Smelter Fined for Stormwater Violations.
Chemetco Inc., which operates a copper smelter in
Madison County, Ill., was sentenced in federal
district court Oct. 30 to pay about $3.9 million for
violating the Clean Water Act (United States v.
Chemetco Inc., S.D. Ill., No. 99-CR-30048-WDS). The
company pleaded guilty Jan. 10 in the U.S. District
Court for the Southern District of Illinois to discharg-
ing pollutants for 10 years through a pipe connected
to a stormwater runoff control system that drained
into a nearby creek that ultimately fed into the
Mississippi River. The company also pleaded guilty
to making false statements to the U.5. Environmental
Protection Agency (EPA) and the U.S. Army Corps of
Engineers about the discharges.

In addition to the fine, the court imposed a five-year
probation period. During that period, Chemetco
must comply with the Illinois EPA’s closure and
remediation plan for the contaminated site, accord-
ing to U.S. Attorney W. Charles Grace.

Oregon Proposes Revisions to Stormwater Permits
for Construction Activities. The Oregon Department
of Environmental Quality (ODEQ) proposed revisions
Nov. 13 to two national pollutant discharge elimina-
tion system (NPDES) general permits for construc-
tion activities, which cover clearing, grading, excava-
tion and stockpiling activities, that will disturb five
or more acres of land. The permits also cover con-
struction activities that disturb less than five acres “if
part of a common plan or phased development.” One
permit, the 1200-C, applies to private construction
activities. The 1200-CA permit applies only to public
agencies involved in construction activities.

New federal regulations require states that are
approved to issue NPDES permits to reduce the
acreage threshold from five acres to one acre by

December 2002. According to the proposal, ODEQ
will implement the lower acreage requirement using
a phased approach during permit renewals. This
means that starting Dec. 1, 2002, construction activi-
ties of one acre or more must apply for coverage
under one of the permits, the proposal explains. The
permits also will include construction activities that
disturb a total of one or more acres and are part of a
larger common plan of development, it also states.

Other changes to the permits would include: defining
maintenance criteria for some commonly used best
management practices; documenting inspections and
requiring that they include specific observations; and
updating the requirements for terminating a permit.

Public comments on the proposed permit are due
Dec. 19.

Georgia Voters Place High Priority on Water
Quality Issues. Georgia voters rank water quality
among the state’s top priorities, with a majority
willing to pay higher taxes to ensure cleaner water,
according to a new statewide poll conducted for the
Metro Atlanta Chamber of Commerce. The poll was
conducted last month following a landmark recom-
mendation from the Clean Water Initiative Task
Force organized by the Chamber of Commerce and
the Regional Business Coalition (see Bulletin, No-
vember 2000, p. 1). The task force proposal, which
calls on 16 metro countries to collaboratively solve
metro Atlanta’s mounting wastewater and stormwa-
ter runoff problems, will go before the governor and
the general assembly for consideration. Statewide,
over 50 percent of voters believe that local govern-
ments should be required to work together to
manage stormwater and wastewater problems, and
over 30 percent think the state government should
get involved, according to the poll. B
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(Continued from page 1)

discontinue permit coverage, but, in accordance
with Phase II rules, a no-exposure certification must
be filed with the permitting authority, EPA said.

The permit also includes slightly modified require-
ments regarding the Endangered Species Act (ESA)
and the National Historic Preservation Act (NHPA).
First, facilities are eligible for MSGP permit cover-
age only if they can certify that stormwater and
allowable nonstormwater discharges and “dis-
charge-related activities” do not jeopardize endan-
gered or threatened species or critical habitat.

Alternatively, EPA describes several other options
under which a facility may comply with the ESA-
related requirements. For example, a discharger
may be covered if the U.S. Fish and Wildlife Service
or the National Marine Fisheries Service can con-
clude that no jeopardy to endangered or threatened
species or habitat will result from stormwater
discharge. The agency dropped a proposed require-
ment that would have required permittees also to
consider species that are proposed for listing as
endangered or threatened.

Coverage also may be granted if discharges and
related activities were previously addressed in
another operator’s certification of eligibility whose
activities surround or include those of the first
operator. Such a situation may exist at an airport
tacility where one operator (e.g. the airport author-
ity) may have covered the entire airport through its
certification, EPA explained.

Moreover, stormwater discharges may not ad-
versely affect properties protected under the NHPA.
Where such properties may be affected, a discharger
must describe the measures that will be used to
minimize damage.

In addition, a new provision establishes eligibility
conditions with regard to discharges to water-
quality-limited and water-quality-impaired waters.
A permittee that plans to discharge into a
waterbody for which there is an approved total
maximum daily load (TMDL) plan, which allocates
pollution levels among dischargers to bring the
water quality up to acceptable standards, will have
to confirm that the TMDL allows for the discharge.

The new permit clarifies the conditions under which
transfer from an individual permit to a general
permit would be acceptable. First, the individual
permit could not have contained numeric water-
quality-based effluent limitations developed for the
stormwater component of the discharge. Also, the
permittee must include any specific best manage-
ment practices (BMPs) for stormwater required

Stormwater Permit Manual
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under the individual permit in its stormwater pollu-
tion prevention plan (SWP3) for the MSGP.

Other Changes

The reissued MSGP includes numerous other revisions
such as the following:

* No solid materials, including floating debris, may
be discharged in stormwater, except as authorized
under the Clean Water Act.

® Co-located facilities—facilities where industrial
activities being conducted onsite fall into more than
one category or sector—must comply with all
sector-specific conditions.

® (Certain incidental cooling tower mist discharges
will be considered authorized nonstormwater
discharges.

® Permittees now must include a copy of the permit
in their SWP3.

® Facilities covered under Sector AD (nonclassified
facilities) cannot choose coverage as a nonclassified
facility. Only the permitting authority can assign
coverage in this sector.

® BMP requirements were added in Sectors S (air
transportation facilities), T (treatment works) and Y
(rubber, miscellaneous plastic products and miscel-
laneous manufacturing industries).

® A 30-day deadline was established for submitting
an NOT.

¢ The manufacturing of fertilizer from leather scraps
was moved from Sector Z (leather tanning and
finishing) to Sector C (chemical and allied products).

¢ Special conditions for facilities subject to the
Emergency Planning and Community Right-to-
Know Act were modified.

® The new permit will accommodate electric filing of
notices of intent (NOIs) and NOTs if these options
become available during the permit’s term.

Deadlines

Facilities covered by the 1995 MSGP must submit an
NOI requesting coverage under the reissued MSGP by
Jan. 29, 2001. For these facilities, the requirements of
the 1995 MSGP are incorporated into the revised
MSGP and continue to apply until the NOI is submit-
ted, EPA said. Facilities currently covered by the 1995
MSGP that cannot immediately determine if they are
eligible for coverage under the new permit can be
covered for up to 270 days provided an application for
an alternative permit is submitted within 90 days.

Facilities that commence operations after the permit

was reissued must submit an NOI at least two days
prior to the commencement of any new industrial

activity. H
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Stormwater Study

(Continued from page 1)

Garland commissioned the study in an effort to fulfill
certain requirements of its national pollutant dis-
charge elimination system (NPDES) stormwater
permit, according to Philip Welsch, the city’s NPDES
program manager. A city ordinance requires the
equivalent replacement of any trees that are removed,
and this study was meant to demonstrate to the U.S.
Environmental Protection Agency that the ordinance
is successful and its NPDES permit still is valid,
Welsch said.

The city also established a stormwater utility in 1991
to fund stormwater management projects. Property
owners pay a variable stormwater fee depending on
the amount of impervious surface on their property
and the volume of stormwater that the property
generates. The findings of this study may allow the
city to “offer property owners a direct incentive for
reducing the amount of stormwater that flows off
their property” by increasing the number of trees,
American Forests said.

The Study

American Forests used its CITYgreen software—a
geographic information systems modeling technol-
ogy—to determine the value of Garland’s existing
urban tree canopy. The study analyzed 10 residential,
commercial and industrial plots in Garland, ranging
in size from four to 21 acres and ranging from 43
percent tree coverage to no coverage. The software
developed various models of tree canopy cover
percentages and translated the percentages into
dollar amounts saved.

For example, a study scenario showed that a 3.86-
acre residential site with an 8-percent canopy cover
reduces the potential amount of stormwater that
would require management by 3 percent with an
estimated cost savings to the city of $2,630. The
modeling technique also projected that if canopy
cover on the site was increased to 25 percent, 35
percent or 45 percent, stormwater runoff would
decrease by 9.3 percent (with an estimated cost
savings of $8,446), 12.8 percent (511,881) and 16.1
percent ($15,270), respectively.

In addition, the study projected that Garland’s
existing 10.6 percent tree cover saves the city $5.3
million per year. Without the current tree cover, the
study estimated that the city would have to manage
an additional 19 million cubic feet of stormwater
during a major storm event at an additional annual
cost of approximately $2.8 million.

This cost estimate is based on an average cost of
constructing stormwater retention facilities at $2 per
cubic foot. Such facilities generally must undergo
significant maintenance work about every 30 years.
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Annual monetary savings estimates are based on a

6 percent interest rate on a 30-year loan, which would
otherwise be necessary to construct the facilities,
according to American Forests.

The organization notes that its CITYgreen software
based its stormwater runoff calculations on a model
developed by the U.S. Natural Resources Conserva-
tion Service. According to American Forests, the
method is widely used for stormwater planning and
uses a “runoff curve number” based on land cover
and soil characteristics to estimate resulting stormwa-
ter runoff.

The Benefits of Trees

American Forests, which has studied the effects of
trees on the urban environment for 20 years, believes
the tree canopy can act as an effective nonstructural
best management practice in stormwater control. For
instance, tree leaves, branches and trunks help
manage stormwater, especially during light rains, by
intercepting rainfall and slowing the rate at which the
rain reaches the ground. Water flow also is spread
over a longer period of time, American Forests noted.
Moreover, some stormwater soaks into the soil, and
some intercepted rainfall evaporates before reaching
the ground, further reducing stormwater flow.

In addition, trees can potentially act as “pollution
filters,” according to American Forests. Their cano-
pies, trunks, roots and associated soil can filter
particulate matter and other “byproducts of urban
living” such as nitrogen, phosphorus and potassium,
out of the stormwater flow before it reaches the drains.

In addition to stormwater benefits, American Forests
postulated that Garland's trees also remove 497,000
pounds of pollutants from the air per year and store
and sequester a significant amount of carbon each
year as well.

Recommendations

Based on the study’s findings, American Forests
recommended that Garland city officials develop
public policies that lead to increased tree cover and
promote a “green infrastructure.” Garland also
should include trees and their associated values when
making land-use decisions, American Forests sug-
gested. Lastly, the city should set goals for optimum
tree cover and develop a plan to reach this goal, the
organization said.

Welsch noted that educational campaigns are sched-
uled to begin in 2001, and the city likely will set tree
cover goals as recommended. In addition, the city
encourages builders to leave as many trees as pos-
sible when developing land, but the “political cli-
mate” and rapid pace of development in the area may
not allow the city to require anything beyond the
existing tree ordinance, Welsch noted. B
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Atlanta Area Reveals Ambitious Plan To Improve Regional
Water Quality, Stormwater and Wastewater Management

The Atlanta area Clean Water Task Force, an organi-
zation composed of regional leaders, representatives
from the local environmental community and
elected officials, approved a proposal Oct. 4 that
created the Metro Atlanta Water Planning District,
which will assume responsibility for planning and
implementing a program to improve regional
stormwater and wastewater management.

The task force is part of the Clean Water Initiative,
which was created through a “collaborative process”
by the Metro Atlanta Chamber of Commerce and the
Regional Business Coalition. Since May 2000, the
task force has been examining water quality issues,
especially stormwater runoff and wastewater
treatment discharges in and around Atlanta.

The ambitious proposal outlines the planned
organizational structure of the district, how it plans

Hawaii's Newly Approved Polluted
Runoff Plan Receives $763,000 Grant

The U.S. Environmental Protection Agency (EPA) Sept. 19 approved
Hawaii’s plan to control polluted runoff and gave the state a $763,000

grant to implement the plan.

Under Hawaii's Implementation Plan for Polluted Runoff Control, pursuant to
Section 319 of the Clean Water Act (CWA), the state upgraded its nonpoint
source program by integrating polluted runoff control programs under
CWA and the Coastal Zone Act Reauthorization Amendment, according to
an EPA press release. The Hawaii Department of Health and the state’s
Coastal Zone Management program will have joint responsibility for this

polluted runoff control program.

“Nonpoint source pollution or polluted runoff includes rain that washes
motor oil off roadways, garden watering that flushes fertilizers or pesti-
cides down the storm drain and sediment from construction sites and
agricultural land washing into waterways,” EPA explained in a press
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to obtain funding for the program and its goals for
addressing regional water quality issues. Finally, it
outlines recommendations on how the district can
improve the region’s stormwater and wastewater
management.

Organization and Funding

Initially, the district will encompass the city of
Atlanta and 16 surrounding counties, according to the
proposal. Neighboring counties could join the pro-
gram voluntarily once it gets underway, the proposal
says. The district’s governing board will be organized
into an executive committee, a technical coordinating
comimittee, basin advisory councils that represent
each of the major basins in the district (Chatta-
hoochee, Etowah, Flint and Ocmulgee), and general

(Continued on page 5)
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Hawaii Plan
(Continued from page 1)

release. “Polluted runoff is among the most signifi-
cant causes of water quality problems in Hawaii and
across the country. Controlling this source of water
pollution is difficult because it doesn’t flow from any
single point, but flows over land carrying pollutants
to the nearest stream or coastal water.”

Congress amended CWA in 1987 to establish the
Section 319 Nonpoint Source Management Program
because it recognized the need for greater federal
leadership to help focus state and local nonpoint
source efforts. Under Section 319, states, territories,
and Indian tribes receive grant money for a wide
variety of activities, including technical assistance,
financial assistance, education, training, technology
transfer, demonstration projects and monitoring to
assess the success of specific nonpoint source imple-
mentation projects.

In a letter approving Hawaii’s plan, Felicia Marcus,
regional administrator for EPA, wrote, “we find the
implementation plan successfully incorporates the
nine key elements, as defined by the Nonpoint Source
Program and Grant Guidance for FY 1997 and Beyond
(EPA, May 1996) and characterizes an effective and
dynamic state nonpoint source program.” The
following is a summary of the nine elements:

¢ The state program contains explicit short- and

The state program abates known water quality
impairments from nonpoint source pollution and
prevents significant threats to water quality from
present and future nonpoint source activities.

The state program identifies waters and water-
sheds impaired by nonpoint source pollution and
identifies important waters threatened or at risk.
Further, the state establishes a process to progres-
sively address these identified waters by conduct-
ing more detailed watershed assessments and
developing watershed implementation plans, and
then by implementing the plans.

The state reviews, upgrades and implements all
program components required by Section 319(b) of
CWA and establishes flexible, targeted and iter-
ative approaches to achieve and maintain benefi-
cial uses of water as expeditiously as practicable.

The state identifies federal lands that are not
managed consistently with state nonpoint source
program objectives. Where appropriate, the state
seeks EPA assistance to resolve such issues.

The state manages and implements its nonpoint
source program efficiently and effectively, includ-
ing financial management.

The state periodically reviews and evaluates its
nonpoint source management program using
environmental and functional measures of success,
and revises its nonpoint source assessment and
management program at least every five years.

long-term goals, objectives and strategies to
protect surface and ground water.

* The state strengthens its working partnership and
linkages to appropriate state, interstate, tribal,
regional and local entities, private sector groups,
citizen groups, and federal agencies.

* The state uses a balanced approach that empha-

sizes both state nonpoint source programs and on-

ground management of individual watersheds.

Hawaii’s new plan “contains strategies, goals and
objectives for protecting surface and groundwater,
strengthening partnerships with agencies and
communities, and providing a balance between
statewide and watershed approaches to environmen-
tal protection,” according to the EPA press release.

More information about Hawaii’s plan is available
online at www.epa.gov/region09/water /nonpoint/
hi/index.html. B
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States Address Stormwater Management and Permit Issues

A number of states have revised or amended their
stormwater management regulations or have made
progess toward adopting their own stormwater
permits. The following are brief descriptions of three
of those states’ efforts.

Maryland. A final rule, effective Oct. 2, amends
regulations affecting stormwater management and
construction on nontidal waters and flood plains
(COMAR 26.17.02.01 and .01-01). The rule applies to
stormwater management during the development
and redevelopment of land for residential, commer-
cial, industrial or institutional use. The rule incorpo-
rates the 2000 Maryland Stormwater Design Manual,
Volumes I and I1, which serves as the offical guide for
counties and cities on stormwater management
principles, methods and practices.

According to the regulations, cities and counties
must adopt ordinances with the following elements:

* requirements for submission and approval of a
stormwater management plan by covered entities;
* certain exemptions and waivers;

» criteria and procedures for stormwater manage-
ment and proper implementation of the plan;

* maintenance and inspection requirements; and

* enforcement proceedings against violators of the
ordinance, such as suspension of construction
activities when appropriate.

For more information, contact the state Nonpoint
Source Program at (410) 631-3543.
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Virginia. The state water control board adopted
amendments to the Virginia pollutant discharge
elimination system permit regulation, effective

Sept. 27. The amendments make the state regulation
consistent with recent changes to the federal regula-
tions and include revised stormwater discharge
requirements; new permitting requirements for
discharges of treated sewage and water into and from
impoundments; and other changes. For more informa-
tion, contact Richard Ayers at (804) 698-4075.

Texas. The Texas Natural Resource Conservation
Commission (TNRCC), which assumed responsibility
Sept. 27 for administering the federal multi-sector
general permit (MSGP) in Texas, proposed a state
general permit that would replace the MSGP on the
same day (see Bulletin, October 2000, p. 3). According
to TNRCC, the permit would affect more than 6,000
manufacturing entities in the state, including those
associated with timber and paper, agricultural
chemicals, asphalt and roofing, metal and coal
mining, landfills, automobile salvage yards, steam
electric generation, ship and boat building, air trans-
portation, textile mills, printing operations, and some
electronic industries.

The conditions and requirements in the proposed
permit are similar to the current federal MSGP. For
instance, industrial facilities would be authorized to
discharge stormwater under the general permit only
after developing and implementing a stormwater
pollution prevention plan. TNRCC expects the
proposed permit to be published in the Texas Register
for public comment soon. For more information, con-
tact the Stormwater Permits Team at (512) 239-4433.
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Storm Warnz’ngs

Stormwater-Related News in Capsule Format

Mobil Settles Numerous Violations. The U.S.
Environmental Protection Agency (EPA) Region 9
announced Sept. 29 that it reached a settlement with
Mobil Oil Corp. for alleged violations of the Clean
Water Act, the Clean Air Act, the Emergency Plan-
ning and Community Right-to-Know Act and the
Superfund Amendments and Reauthorization Act at
its Torrance, Calif., refinery. The company will pay a
$500,000 penalty and spend $1 million on supple-
mental environmental projects.

According to EPA, the facility exceeded permitted
effluent limits on its stormwater discharge permits
and failed to properly analyze its effluent discharges.
The settlement with EPA requires Mobil to reduce its
stormwater discharges and conduct an effluent risk
assessment. In addition, it must reduce its air pollut-
ant emissions and comply with community right-to-
know requirements.

EPA Draft Guidance Includes Additional Technical
Information for CAFOs. EPA announced Oct. 17
that it is requesting comments on a draft guidance
document for controlling nonpoint source pollution
from concentrated animal feeding operations
(CAFOs) (65 FR 61325). The draft guidance does not
replace the 1993 Guidance Specifying Management
Measures for Sources of Nonpoint Pollution in
Coastal Waters, which details management measures
for the control of nonpeint pollution from urban
areas, marinas, agriculture, forestry and
hydromodification in the coastal zone. Nor does it
replace the recommendations set forth in that
document, EPA said.

However, it enhances technical information con-
tained in the 1993 guidance to include inland
nonpoint source pollution. It is intended to provide
technical assistance to state program managers and
others on the best available means to reduce surface
and groundwater pollution from CAFOs. Although
the 1993 guidance only recommends adequate
control of animal waste runoff for all storm events up
to and including a 25-year, 24-hour storm, the draft
guidance recommends that CAFOs implement
adequate manure storage in addition to runoff
management, diversion of clean water and other
controls. Recent concerns regarding waste manage-
ment from CAFOs, changes within the industry and
recent state laws regulating CAFOs prompted the
proposed revisions, the agency said.

CAFO Inspection Reveals Violations. EPA Region 5
announced Oct. 19 that it ordered Hartland Farms
Inc. of Clayton, Miss., to cease all wastewater dis-
charges and apply for a national pollutant discharge
elimination system permit after an inspection
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revealed that the operation met criteria for CAFO
designation but did not have the proper permits. The
inspection also indicated that Hartland had dis-
charged contaminated stormwater, milk house wash
water, wastewater and manure from its 700-cow
operation into the nearby Rooney drain and Bear
Creek. The agency also ordered Hartland to submit a
comprehensive stormwater pollution prevention plan
and a waste management plan.

Senate Approves Bill Affecting Water Funding,
TMDLs. The Senate passed and referred to the
House of Representatives the Water Pollution
Enhancements Act of 2000 (5 2417) Oct. 11, which
would increase funding for state nonpoint source
pollution control programs and require studies that
would analyze EPA’s controversial total maximum
daily load program (ITMDL). The bill, sponsored by
Sens. Mike Crapo, R-Idaho, and Bob Smith, R-N.H.,
would authorize $250 million in state grants each
fiscal year from 2001 to 2007 for prevention, reduc-
tion and elimination of pollutants. An additional
$500 million would be authorized each year for
developing state nonpoint source programs.

The bill also would require the National Academy of
Sciences to conduct a study of the scientific basis
underlying the development and implementation of
the TMDL program as well as any alternative pro-
grams that may comparably reduce point source and
nonpoint source pollution. In addition, the National
Academy of Public Administrators would be re-
quired to study the effectiveness of existing volun-
tary programs and practices that are meant to reduce
pollution and the costs and benefits of each. Both
studies would have to be submitted to Congress
within 18 months of the bill’s enactment, according
to the bill.

California Database Reveals Runoff Residue. The
California Department of Pesticide Regulation (DPR)
recently released nine years of surface water monitor-
ing data that includes details on 4,600 water samples
collected by various agencies. The samples were
taken from urban storm drains, rivers, creeks, delta
waterways, agricultural drains and sloughs in 16
counties between January 1991 and March 2000.
Monitoring results from approximately 30 studies
conducted by local, state and federal agencies,
industry and an environmental group revealed that
about two-thirds of the samples contained some
pesticide residue from 86 types of pesticides. How-
ever, the vast majority of detections were below
established levels of health or water quality concern,
DPR said. The database can be downloaded from
DPR's Web site at www.cdpr.ca.gov/docs/surfwatr /
surfdata.htm or ordered from DPR on CD-ROM. W
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Atlanta Stormwater Plan
(Continued from page 1)

staff, and will consist of 35 locally elected officials;
private citizens; and business, technical and conserva-
tion members.

The proposal also notes that though the district will
be the primary planning entity, it will not act as an
enforcement or regulatory authority. Rather, enforce-
ment will rest primarily with the state Environmental
Protection Division (EPD), the proposal says.

Legislation would be required to provide EPD the
authority to enforce the program, the proposal notes.
In addition, such legislation would allow the district
to expand when and if neighboring counties wish to
join the program, and it would enable additional
districts to be created in other regions based on their
particular water needs, the proposal says.

Operational funding for the planning work would
require a one-time initial planning grant from the
state. Annual operating funds (about $3 million)
should be shared by the local governments and the
state on an equal basis, the task force recommended.
Permit fees and fines also may be a source of revenue
for the project, but legislation would be required to
ensure the necessary funding, the proposal states.

In addition, the task force suggests that a $2 billion
clean water loan fund be phased in over four years
and made available to local governments as low-
interest loans so that stormwater controls, upgrades
and expansions may be implemented expeditiously.
Finally, the district should seek federal appropria-
tions, according to the task force.

Task Force Goals

Among other responsibilities, the district will be
responsible for developing watershed-specific
stormwater and wastewater management plans.
According to the task force, each plan should include
the following elements:

* monitoring existing problems;
¢ forecasting future pollutant loads;

e setting priorities based on the most important
water resource needs and goals for the watershed;

= developing effective control programs to improve
water quality and comply with total maximum
daily load (TMDL) limits;

¢ plans for the implementation of appropriate
controls, county by county;

e benchmarks and performance measures with
which to gauge progress; and

e annual reports to track progress toward goals.

Stormwater Permit Manual
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Each plan would specify benchmarks to be achieved
within the first two years, the task force notes. For
instance, within one year, the district should develop
a model stormwater ordinance suitable for region-
wide adoption. Within two years, it should develop
minimum stormwater management standards for
new construction and redevelopment based on
natural systems and good design (e.g., ponds, swales,
buffers, stormwater treatment and reuse).

The district also would review sub-watershed plans
for consistency with regional and watershed plans,
and resolve any conflicts between regional plans and
existing local government stormwater ordinances.
Guidance for meeting TMDL requirements, and a
program and process for adopting ordinances and
implementing best management practices (BMPs)
also are goals included in the proposal.

Stormwater Management Recommendations

The task force makes several recommendations to
achieve the initiative’s goals. First, it recommends
that the district consolidate the 21 existing watershed
assessments in order to create consistent plans for the
four major regional watersheds.

The proposal also suggests that EPD and the district
work together to expand water quality monitoring
and data gathering to develop, implement and
evaluate effective stormwater management strate-
gies. Data collecting efforts of local governments,
federal agencies, citizens, academics and environ-
mental groups also should be coordinated, it says.

In addition, the proposal suggests that land use plans
should include provisions for expansion of stream
buffers beyond the state requirement of 25 feet,
where needed and scientifically supported; assurance
that existing development regulations and zoning
ordinances benefit water quality; establishment of
impervious surface limitations where appropriate;
and enforcement of existing stream buffer ordinances.

The task force also suggests that EPD better enforce
existing erosion and sedimentation control laws and
inspect construction sites regularly. To do this, EPD
should designate certain staff members to review the
sites and ensure that BMPs are in place, the task force
says. The proposal notes that an increase in EPD
funding may be necessary for the additional duties.

Finally, the proposal suggests that the district
develop stormwater education programs for integra-
tion into school curricula, as well as create awareness
of water quality issues and drive behavior change.
Educational programs also should be directed
toward contractors and builders. The task force
hopes to reach 75 to 90 percent of the population.

The task force plans to issue a final report by the end
of November. ll
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EPA Report Highlights FY 1999 Enforcement Achievements

The U.S. Environmental Protection Agency’s (EPA’s)
Annual Report on Enforcement and Compliance Assur-
ance Accomplishments in 1999 highlights the agency’s
achievements, including the reduction of pollutants
and an increase in civil actions against violators. The
report also discusses EPA’s integrated approach to
enforcement as well as compliance monitoring and
assistance programs.

EPA's report touts several of the agency’s achieve-
ments in fiscal year 1999 (FY 99). For example, the
agency reduced pollutants by 6.8 billion pounds as a
result of enforcement actions, according to the report.

In addition, EPA took 3,935 civil judicial and admin-
istrative enforcement actions in FY 99, the highest
number of civil actions taken over the past three
years, the report said. The agency also referred

403 civil judicial cases to the U.S. Department of
Justice.

In FY 99, polluters spent more than $3.4 billion, a

72 percent increase over FY 98 levels, to correct
violations and take additional steps to protect the
environment, such as perform supplemental environ-
mental projects, the report states.

EPA attributes much of its enforcement success to an
integrated approach that includes compliance
monitoring (e.g., inspections, surveillance and
investigations), assistance and incentives, and
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enforcement measures. EPA also reviews self-
reported documents, permits and records, and
prepares reports on compliance findings and inspec-
tion results. The report notes that in FY 99, the agency
performed 21,847 inspections, many of which were
conducted under the Clean Water Act and the
Resource Conservation and Recovery Act.

The report also notes significant enforcement mea-
sures taken against some potentially high-risk
violators. For example, the largest settlement in Clean
Air Act enforcement history requires seven heavy-
duty diesel engine manufacturers to spend more than
$1 billion to settle charges that they illegally released
millions of tons of nitrogen oxides into the air. Other
enforcement efforts by the agency targeted hazardous
waste facilities and petroleum refineries.

Finally, the report discusses EPA’s efforts to ensure
industry compliance by providing incentives such as
EPA’s audit policy, which encourages companies to
voluntarily disclose environmental violations in
exchange for a penalty waiver or reduction.

The report includes an appendix that reviews EPA’s
enforcement and compliance achievements in certain
priority sectors. Another appendix includes historical
enforcement data.

A copy of the report is available online at: http://
es.epa.gov/oeca/fy99accomp.html. B
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Environmental Group Offers Advice To Reduce Stormwater
Runoff From Auto Recycling and Related Facilities

Auto recyclers, salvage yards and other similar * the pollutants released by the mdustry or product
industries can take additional steps to reduce are considered “pollutants of concern” in the urban
polluted stormwater runoff, according to a report by area;

Sustainable Conservation, a San Francisco-based
environmental interest group. The report identifies
industry-related barriers to the use of best manage-
ment practices (BMPs) to reduce polluted runoff and

* the industry or product can be linked with an
acceptable level of scientific certainty to an urban
pellutant or pollutants; and

provides advice for removing those barriers and * there are significant gaps in current efforts to

improving water quality. change industry behaviors that are causing the
industry to contribute pollution to the urban

In the report, Working in Urban Watersheds: Industry watershed.

Analysis of Auto Recycling, Scrap Processing, Tires and

Marine Paint, Sustainable Conservation analyzed the For each of the four industries selected, Sustainable

effect of four industries — auto recyclers, scrap metal Conservation conducted research on topics such as

recyclers, tires and marine paint — on urban water- the pollutants of concern; identified relevant BMPs

shed pollution. The industries were selected based and barriers to those BMPs; and developed methods

on the following criteria: for encouraging industry to use the BMPs.

e the industry or product has a significant presence
in at least one of California’s large urban areas;

(Continued on page 4)

Citizen Suit Against EPA Dismissed;
Agency Not Responsible for Issuing Permits

A federal court dismissed a citizen suit brought against the U.S. Environ-
mental Protection Agency (EPA) for failing to issue stormwater discharge
permits to the Minnesota cities of Minneapolis and St. Paul. The U.S.
District Court for the District of Minnesota ruled that EPA was not respon-
sible for issuing the permits because it had delegated its authority to the
state of Minnesota (Mississippi River Revival, Inc. v. EPA, No. 99 Civ. 1597
(D. Minn. Aug. 10, 2000)). However, the court upheld another citizen suit
against St. Paul, Minn,, for discharging stormwater without a permit.

Section 402 of the Clean Water Act (CWA) establishes the national pollutant
discharge elimination system (NPDES) requirements for municipal and
industrial stormwater discharges. Under the law, permit applications for
stormwater discharges from municipal separate storm sewer systems
(MS4s) had to be filed by Feb. 4, 1990, and approved by Feb. 4, 1991. EPA,
however, did not issue final rules regarding permit applications for large
MS4s until Nov. 16, 1990. Despite the statutory mandate, the agency’s final

(Continued on page 2)
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Citizens’ Suit

(Continued from page 1)

rules set a due date for final permit applications of
Nov. 16, 1992, and gave permitting authorities until
Nov. 16, 1993, to issue or deny permit applications.

The plaintiffs, representing Mississippi River Revival
Inc. and other groups concerned about stormwater
discharges into the Mississippi River, filed a citizen
suit against EPA and the cities of St. Paul and
Minneapolis, alleging that Minneapolis, a large M54,
submitted its stormwater permit application by Nov.
16,1992, and that St. Paul, another large MS4,
submitted its application approximately six months
late. They further alleged that neither city had been
issued a final stormwater permit in violation of the
regulatory deadlines, although they acknowledged
that draft permits had been issued. The plaintiffs,
therefore, claimed that EPA violated CWA by failing:

¢ to carry out its mandatory duties to approve or
disapprove the cities’ stormwater permit applica-
tions;

* to require the cities to resubmit their stormwater
permit applications; and

* to issue stormwater permits to the cities.

They also claimed that the city of St. Paul violated
CWA because it maintains stormwater sewer sys-
tems that convey stormwater to area surface waters
without a permit and because its application for a
stormwater permit does not comply with the permit
application requirements. Both EPA and 5t. Paul
filed motions to dismiss the plaintiffs’ claims.

Claims Against EPA

In a motion to dismiss the three claims against EPA,
the agency asserted that the federal court lacked
subject matter jurisdiction over the plaintiffs” claims.
Section 505(a)(2) of CWA permits citizen suits
against EPA “where there is a failure of the adminis-

trator to perform any act or duty under this act which
is not discretionary.” EPA contended that it did not
have a mandatory duty to act on the cities’ permit
applications because it had delegated authority for
administering the NPDES program to the state of
Minnesota.

Agreeing with EPA, the court dismissed the plaintiffs’
claims against the agency {Thecotrtnoted that “while

('section 402 requires the state to transmit to the /
administrator a copy of each permit application
received by such state and provide notice to the
admunistrator of every action related to the consider-
ation of such permit application, there is no corre-
sponding mandatory duty for EPA to approve or
disapprove any permit application or action.” Because
Minnesota was authorized to administer the NPDES
program in 1974, “the duty to issue or deny the cities’
applications for M54 permits rests with the state, not
the EPA,” the court ruled.

Claims Against St. Paul

The city of 5t. Paul also submitted a motion to dismiss
the claims asserted against it. The court, however,
allowed the plaintiff’s claim that St. Paul, Minn.,
violated CWA by maintaining stormwater sewer
systems that convey stormwater to area surface
waters without a permit to proceed. “Section 301(a) of
the CWA absolutely prohibits the discharge of any
pollutant by any person, unless the discharge is made
according to the terms of a NPDES permit,” the court
stated. It further noted that, “plaintiffs allege—and St.
Paul admits—that it does not have a NPDES M54
permit, and yet it continues to discharge stormwater
through its storm sewers into the Mississippi River.”

The district court dismissed the claim that the city’s
application for a stormwater permit does not comply
with the permit application requirements. The court
agreed with the city’s argument that CWA does not
authorize citizen suits challenging the contents of a
stormwater permit application. B
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Storm Warnings

Stormwater-Related News in Capsule Format

EPA Cites Facilities for Stormwater Violations. The
U.S. Environmental Protection Agency (EPA)
announced Aug. 25 that it cited several facilities in
Guaynabo, Puerto Rico, for failing to comply with
stormwater regulations and has proposed to assess
$296,930 in combined penalties against three of the
facilities. Coatings Inc. & Co., Forto Chemical Corp.
and J.S. Chem Corp. were cited for not having
national pollutant discharge elimination system
(NPDES) stormwater permits and for not updating
their pollution prevention plans to meet NPDES
permit requirements. EPA ordered two other
companies—DBesst Chemicals Inc. and PCI Printed
Components—to comply immediately with storm-
water requirements.

The agency discovered the violations during a series
of inspections of 56 facilities in the Los Frailes and
Minillas Industrial Parks after contamination was
found in the Guaynabo drinking water system.
These stormwater violations did not necessarily
cause the contamination, and a specific source has
not been pinpointed, according to EPA. However,
the facilities were targeted because they “are located
near a water body that serves as a drinking water
source for hundreds of thousands of Puerto Ricans,”
EPA’s Jeanne Fox said in a statement.

Dairy Farmer Pleads Guilty to Discharge Viola-
tions. Joe Silva of Acampo, Calif., pleaded guilty
Aug. 81in U.S. District Court in Sacramento, Calif., to
charges of violating the Clean Water Act at his 600-
cow dairy farm. Silva admitted to discharging cattle
waste directly into the nearby Gill Creek.

The plea agreement requires Silva to prevent future
discharges by increasing the size of the dairy’s waste
retention pond, cleaning the existing pond and
creating stormwater diversion and tailwater sys-
tems. Silva also will serve six months in home
detention and pay a $50,000 fine. The case was
investigated by EPA’s Criminal Investigation
Division, the state Department of Fish and Game,
the San Joaquin District Attorney’s Office and the
Dairy Task Force, and was prosecuted by the U.S.
Attorney’s Office in Sacramento.

TNRCC Inherits MSGP Authority. The Texas
Natural Resource Conservation Commission
(TNRCC) announced Aug. 22 that authority to
administer the federal multi-sector general permit
(MSGP) transfers to the TNRCC from EPA Region 6
on Sept. 29—when the federal MSGP expires.
Facilities that discharge under the federal MSGP will
be able to obtain continued coverage by applying for
the Texas Pollutant Discharge Elimination System
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(TPDES) MSGP or by applying for an individual
TPDES stormwater permit.

1e agency plans to propose to reissue the federal

éérrmt as a TPDES permit shortly after accepting

administration of the federal program. Facilities
permitted under the expiring MSGP will be allowed to
continue discharging stormwater until the TPDES
MSGP is issued. The agency plans to allow permittees
about 90 days after the permit is issued to make any
necessary changes to their stormwater pollution
prevention plans (SWP3s) and to submit notices of
intent (NOIs) for permit coverage.

Though no workshops are scheduled yet, TNRCC
plans to provide assistance with understanding permit
requirements, developing SWP3s and completing
NOIs after the permit is issued. For more information,
call TNRCC's Stormwater Permits Team at

(512) 239-4433 or visit TNRCC’s Web site at
www.inrcc.state.tx.us.

New Guidance Document Available. EPA announced
July 27 the availability of thellNut#ient Criteria Technical
Guidance Mamnual for Rivers and Streams. The document,
which is divided into nine chapters, provides technical
guidance for states in developing regionally based
nutrient and algal criteria for river and streams.

Chapter one introduces the topic and addresses the
necessity of defining water quality standards. Chapter
two discusses stream classification and nutrient
criteria development. Chapter three describes the
variables that can be used to determine the condition
of eutrophication in a waterbody. Chapter four
provides guidance on designing effective sampling
programs. Chapter five describes how to build a
database of nutrient and algal information. Chapter six
discusses data analysis. Chapter seven presents ways
that water quality managers can select appropriate
numeric criteria.

Chapter eight discusses regulatory programs that
relate to nutrient criteria such as NPDES permits,
stormwater planning and total maximum daily loads.
Combined sewer overflows and pollutant trading also
are discussed as well as the effects of nonpoint source
pollution and how to manage and control it. Finally,
chapter nine discusses monitoring, assessment and
evaluation of established nutrient criteria as well as
continued monitoring techniques.

A copy of the document may be obtained on the

Internet-at www.epa.gov /OST/standards/
nutrient.html/. B
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Stormwater Advice
(Continued from page 1)

Many potential pollutants of concern can be found at
automobile recycling yards, according to the report.
Those pollutants include heavy metals; fluids from
brake, transmission and cooling systems; motor oil;
toxins from shredded seats; tires; and other liquid
wastes, such as fuel, solvents and battery acids.

Auto recyclers must have national pollutant dis-
charge elimination system (NPDES) stormwater
permits, which require a detailed stormwater pollu-
tion prevention plan (SWP3) that incorporates BMPs.
The report finds that BMPs generally fall into four
categories: using inside storage, paving or berming
the site, performing inspections for leaks, and proper
drainage and disposal of fluids.

However, many auto recyclers are not complying
with the stormwater requirements, the report says.
“No pollution prevention plan has been completed,
BMPs are not being implemented and monitoring is
not being conducted.”

According to the report, facilities are not implement-
ing BMPs because small yards do not know or cannot
comply with the disposal regulations because they
are too complex or costly, stormwater pollution is a
low priority, and an antagonistic relationship exists
between the recyclers and other environmental
stakeholders such as government regulators and
environmental groups.

To increase the use of BMPs, the report suggests
simplifying the regulations and inspection process;
establishing industry certification programs that
focus on stormwater issues and reward recyclers for
using BMPs; increasing stormwater enforcement; and
improving relations between recyclers, regulators
and other parties.

Scrap Metal Processing

Scrap metal processing includes the handling of both
ferrous and nonferrous metals, such as aluminum
siding, appliances, pots and pans, and industrial
machinery. Pollutants that affect stormwater runoff
can come from auto hulks, and include fuel, oil, brake
fluids, lead and other heavy metals, the report
explains. It also notes that materials from demolition
projects, oily scrap and paint pigments contribute to
stormwater pollution. Like auto recyclers, scrap metal
processors must have NPDES stormwater permits
that include an SWP3 and BMPs.

“BMPs for scrap metal processing facilities include
customer education and training, inspection of
incoming scrap, paving, roofing and barriers, clean-
ing up spills, and requiring suppliers to spin dry their
scrap, ” the report says. However, Sustainable
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Conservation found barriers to BMPs that are similar
to those associated with auto recycling, such as
unfamiliarity with stormwater regulations and
antagonism toward regulators. Therefore, the report
suggests simplifying the regulations, establishing
certification programs that encourage the use of
BMPs and making funds available for employee
training,

Tire industry

Tire industry pollutants of concern are extremely
difficult to identify because tire ingredients are trade
secrets, the report explains. However, the most
popular tires generally contain fabric, rubber, rein-
forcing chemicals, antidegradents, adhesion promot-
ers, curatives and processing aids.

No specific regulations exist that directly affect the
contents of tires, the report states. Additionally, few
causes of action are available to directly sue tire
manufacturers for polluted runoff, it says. Nonethe-
less, BMPs are available for such products. They
include: changing the product’s content; changing
the way the product is used in a particular water-
shed; banning the product in a particular watershed;
and treating the stormwater runoff containing the
harmful product.

Barriers to implementing BMPs to reduce stormwater
runoff from tire-related pollutants include the fact
that tire wear has not been proven to be a serious
stormwater problem and tire reformulation is not
profitable. To get around these and other barriers,
Sustainable Conservation suggests more stringent
scientific studies on tires” impact on stormwater;
increasing industry, automaker and consumer
awareness of tire debris concerns; and developing
financing to enable tire companies to reformulate
new tires.

Marine Paint Industry

Marine antifouling paints release toxic chemicals into
the surrounding water to prevent plants or animals
from attaching to the ship or boat bottom, the report
states. According to the report, the major pollutant
associated with the paint are tributyltin compounds,
which are bicaccumulative toxins. BMPs for dealing
with marine paint products include: changing the
product, banning the product and changing the way
itis used.

Barriers to these BMPs exist because there are no
alternatives to the paints and it is too costly to
develop new ones, it concludes. The report suggests
lowering the cost of potential alternatives and
increasing funds for researching alternatives.

Copies of the report are available online at:
www.suscon.org. ll
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Commenters Dissect Proposed MSGP-2000 Revisions

Fewer than 50 stakeholders submitted comments on
the U.S. Environmental Protection Agency’s (EPA’s)
proposed revisions to its multi-sector general permit
(MSGP) for industrial stormwater discharges.
Commenters most commonly addressed proposed
revisions relating to analytical monitoring, total
maximum daily loads (TMDLs) and sector-specific
best management practices (BMPs). The revised
permit, referred to as MSGP-2000, would replace the
existing MSGP, which was issued Sept. 29, 1995,
under the Clean Water Act’s National Pollutant
Discharge Elimination System program and expired
Sept. 29, 2000 (see newsletter, May 2000, p. 1). MSGP-
2000 would regulate stormwater discharges from

29 industrial sectors in EPA regions 1,2, 3,4, 6, 8,9
and 10 where the agency is the permitting

authority.

Analytical Monitoring

In response to EPA’s request for comments on
possible alternatives to existing MSGP analytical

EPA Administrator Defends TMDL Rule
Amid Mounting Legislative Opposition

At a congressional oversight hearing, the U.S. Environmental Protection
assistant administrator for water defended the final total
maximum daily load (TMDL) rule issued July 13 (65 FR 43586) and denied
allegations that EPA drafted the rule without considering all stakeholder
input (see newsletter, August 2000, p. 1, for discussion of the rule).

Agency’s (EPA’s)

EPA’s Chuck Fox testified July 27 before the House Transportation and
Infrastructure Subcommittee on Oversight, Investigations and Emergency
Management in an effort to appease congressional “concerns about the
substantive provisions of these regulations and the process that EPA

followed in developing [them].”

Fox began his testimony by reminding the committee that the 1972 Clean
Water Act required the agency to develop the TMDL program and by
reiterating the need for TMDLs to address persistent “serious water

Thompson
Publishing
Group——

monitoring requirements, several commenters
expressed their dissatisfaction with the current
requirements. Airports Council International-North
America (ACI-NA), the American Association of
Airport Executives (AAAE) and the Stormwater
Reform Coalition (SRC) submitted identical com-
ments on the analytical monitoring issue. All three
groups believe that analytical monitoring “is not a
viable tool for measuring BMP effectiveness.” Results
are unreliable because stormwater data can vary
significantly when storm intensities, durations and
patterns vary, the groups said. They also agree that
no adequate standard or measurement exists by
which to compare monitoring results.

The proposed revisions also do not address historic
monitoring problems, according to ACI-NA, AAAE
and SRC. The analytical monitoring framework is a
“minefield of liability for permittees” and has gener-
ated confusion. Thus, the practical solution is visual

(Continued on page 5)
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EPA Recognizes States’ Innovative Water Quality Control Plans

The U.S. Environmental Protection Agency (EPA)
recently commended efforts by two states to improve
the quality of their waters. California’s comprehen-
sive plan to control polluted runoff is the first unified
state plan in the nation to be approved by EPA, and
Minnesota’s Project XL program will afford certain
facilities regulatory flexibility while they reduce
metal discharges, and stormwater and wastewater
runoff.

California

EPA and the National Oceanic and Atmospheric
Administration (NOAA) approved July 31 The Plan
for California’s Nonpoint Source Pollution Control
Program, which was developed by the State Water
Resource Control Board, the Regional Water Quality
Control Boards (RWQCBs) and the California Coastal
Commission. It outlines 61 management measures
that will be implemented over the next 13 years to
limit nonpoint source pollution from agriculture,
forestry, urban areas, marinas and recreational
boating, hydromodification, and wetlands.

The program includes three five-year implementa-
tion plans that contain certain objectives, actions and
measures to target specific problems and goals. The
state’s RWQCBs will develop total maximum daily
loads (TMDLs) and effluent limits for specific sources
and corresponding corrective actions to assist with
the comprehensive watershed-level management
practices, according to the plan. In addition, the
program promotes coordination among state and
federal agencies.

Finally, to ensure that program activities remain on
track, California plans to develop a database by
Aug. 1, 2001, to trace the implementation of manage-
ment measures and practices. The program will be
evaluated after the first five years and reevaluated
every five years thereafter. Evaluations will deter-

mine which performance measures have been met,
the extent to which management measures have been
implemented, and will analyze available water
quality information.

Minnesota

EPA announced May 31 the final draft of a Project XL
agreement between the agency and the Steele County
Community in Minnesota. Project XL, which stands
for “eXcellence and Leadership,” is a national EPA
initiative that encourages companies and communi-
ties to develop innovative ways of achieving environ-
mental compliance. Each project tests ideas that
potentially could be more widely applied.

The Steele County Community Project will consist of
two phases and will specifically address industrial
stormwater and wastewaster effluents from 10 small-
to-medium-sized facilities in Owatonna and Blooming
Prairie, Minn. Under phase I, Owatonna facilities have
agreed to reduce the discharge of four metals, reduce
water usage, develop and implement a stormwater
and sewer water separation and education plan to
minimize stormwater impact on the Owatonna
wastewater treatment facility, and develop and
participate in a training and assessment program of
environmental management systems.

Phase I also will include regulatory flexibility so that
as participating facilities meet metal discharge goals,
monitoring frequency may be reduced and monitor-
ing of pollutants that are not discharged may be
eliminated. Current regulatory limits for participating
facilities will remain in effect.

Phase II, to be considered at a later date, would
expand the program to include overall community
performance in reducing emissions, solid waste,
hazardous waste and chemical storage, and achieving
community sustainability, EPA said. B
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Stormwater-Related News in Capsule Format

Special Journal Issue Focuses on Stormwater. The
most recent issue of the Water Quality Research
Journal of Canada (Vol. 35(3) (2000)) focuses on
stormwater pollution issues. Articles examine issues
such as urban stormwater management for ecosys-
tem protection; characterizing stormwater sedi-
ments for ecotoxic risk; using benthic assessment
techniques to determine combined sewer overflow
and stormwater impacts in aquatic ecosystems;
contamination and wildlife communities in storm-
water detention ponds; algal communities as
biological indicators of stormwater management
pond performance and function; winter flow
dynamics of an on-stream stormwater management
pond; and biological filtration of stormwater.

The Water Quality Research Journal of Canada pub-
lishes original research papers on a quarterly basis
on all aspects of water quality research, including
surface water and groundwater quality, polluted
wastewater and drinking water treatment processes,
bioaccumulation of contaminants in and from
polluted aquatic ecosystems, aquatic ecotoxicology,
and strategies and policies related to water pollution
control. The articles are on the Internet at,

w.cciw.ca/wqrjc/35-3.htm.
‘www.cciw.ca/wqrjc/ e
Georgia Issues New Stormwater Permit. The
Georgia Environmental Protection Division (EPD)
July 26 issued a general national poliutant discharge
elimination system permit for stormwater dis-
charges from construction sites greater than five
acres. The permit, which was effective Aug. 1,
regulates silt, sediment and other pollutants often
present in stormwater from construction sites.
Permittees are required to design and implement a
plan on how they will control runoff and how
nearby waters will be monitored for silt or turbidity.
Developers also will be required to submit a report
to EPD each month. The new permit is in addition
to existing land disturbing activity permits issued
by local authorities or EPD.

Existing construction sites that are covered under
the new permit have six months from the permit’s
effective date to comply with the permit’s terms and
conditions. New construction sites will be required
to submit a notice of intent at least one week prior to
beginning any construction activity. For more
information, contact EPD’s nonpoint source pro-
gram, water protection branch at (404) 675-6240.

Maryland Stormwater Management Ordinance
Now Available. The Maryland Department of
Environment, Water Management Administration
(MDE/WMA) released a near-final draft of a Model
Stormwater Management Ordinance in July. The
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ordinance provides guidance and minimum criteria to
county and municipal code developers for establishing
stormwater management requirements. WMA will use
the document as a template to ensure that all storm-
water management ordinances contain a minimum set
of components, though the department recognizes that
stormwater management plans vary depending on the
nature and extent of local development.

The document describes what the minimum stormwa-
ter control requirements should be, what structural
and nonstructural management measures are re-
quired, what components should be included in
stormwater management plans, who should prepare
the stormwater management plans, what fees may be
required, when inspections should be conducted and
by whom, and what penalties may result from non-
compliance. In addition, the document describes when
exemplions are applicable and what conditions are
required for a project to be eligible for a waiver. A
final version of the document should be available in
September, according to MDE. For more information,
contact MDE's Nonpoint Source Program at (410) 631-
3543 or visit the state’s Stormwater Management
Program’s Web site attwww.mde state:md.us/ 7

syl 35 (&) M?animnment/ wma/stormwatermanual/ .

Vegetated Roofs Reduce Stormwater Runoff. Roof-
top vegetation can reduce the volume and peak flow
rate of stormwater runoff, improve the quality of
stormwater runoff, attract wildlife, extend the life of a
roof and improve aesthetic quality, according to
Philadephia-based Roofscapes Inc. Vegetated roof
covers generally consist of a waterproof membrane on
the roof deck, a drain layer, a growth media and
principal root layer, and a foliage layer. Stormwater
runoff is controlled because the foliage captures and
holds precipitation, and the roots absorb water. Also,
once the vegetation is established, little or no mainte-
nance is required, according to Roofscapes. For more
information, visit Roofscapes Inc. on the Internet at
www.roofmeadow.com.

Great Lakes States” Water Quality Plans Approved.
The U.S. Environmental Protection Agency (EPA)
announced Aug. 3 that it approved six states’ pro-
grams to improve water quality. EPA fully approved
plans from Minnesota and Pennsylvania. Plans from
Illinois, Indiana, Michigan and Ohio were approved
with minor exceptions. Where EPA believes the plans
are insufficient, federal Clean Water Act standards
will apply. Some federal total maximum daily load
provisions will apply in Illinois until the state adopts
acceptable provisions. EPA’s whole effluent toxicity
criteria will apply in Indiana, Michigan and Ohio until
the states adopt them. Any industry that discharges to the
Great Lakes could be affected by the plans, EPA said. l
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TMDL Defense

(Continued from page 1)

pollution problems,” as demonstrated by a list of
more than 20,000 impaired waterbodies recently
identified by states.

He also noted that the new TMDL regulations
improve and build on existing core elements that
have been in place for more than 15 years. For
example, the new rules require a more complete
tracking and accounting of polluted waters and
cleanup efforts; call for more specific plans and
schedules to implement cleanup activities; foster
more sharing of responsibility among point and
nonpoint sources; and provide for more consistent
EPA backstop efforts to aid state TMDL work, thus
reducing the potential for litigation, he said.

In addition, Fox pointed out that because the TMDL
program has been allowed to “drift,” many citizen
suits were filed, forcing the federal courts to step in
and address clean water issues through consent
decrees and orders. Essentially, courts have found
that “many states and EPA were not following either
the law or the regulations,” Fox said. Though he
believes that most parties think it would be more
appropriate for states and EPA to carry out clean
water requirements, “some courts have not been
convinced that we can or will do the job,” he said.
The new rule would allow EPA to demonstrate to the
courts that it can and will “get the job done,” but the
congressional decision to delay implementation is a
“major setback to this effort,” he added.

Fox also responded to states’ concerns regarding the
potential costs and workload of the TMDL program.
The annual federal appropriation available to states
to administer and implement the program has
steadily increased from $112 million in 1993 to a
propoaed $410 million in the fiscal year 2001 budget,
and current House legislation would significantly
increase funding for the water quality program,
according to Fox. The final rule also encourages
states to develop more cost-effective TMDLs for
groups of waterbodies on a watershed basis,

he added.

TMDL Development Process

Fox denied allegations that EPA did not follow the
proper channels when developing the TMDL rule.
Rather, many of the proposed revisions were based
on consensus recommendations developed by a
federal advisory committee consisting of representa-
tives from states, federal agencies, industry, agricul-
ture, environmental organizations and the academic
community, he said. In addition, EPA “took great
care to respond to all requests for information and
discussion,” and considered the interests of all the
parties involved, he noted.
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Fox also responded to the General Accounting Office
(GAO,) report, Clean Water Act: Proposed Revisions to
EPA Regulations to Clean Up Polluted Waters, that
questioned EPA’s economic analysis. EPA strongly
disagrees with GAO's findings for two specific
reasons, according to Fox. First, GAO's conclusions
about EPA’s cost analysis included assertions that
the rule would force significant expenditures by
forest operators to control pollution from their
activities. However, that point is moot because the
final rule does not include the proposed provisions
for forest operations, he said.

Second, much of the confusion regarding the eco-
nomic analysis is based on the incorrect assumption
that no TMDL program exists today, and the new
rule alone would drive costs. However, when EPA
conducted the economic analysis, it assessed the
incremental costs of the new rule above the costs of
the existing TMDL regulations, Fox said.

Finally, Fox insisted that EPA listened and appropri-
ately responded to comments from industry, states,
agriculture, environmental organizations and mem-
bers of Congress, and made changes accordingly. The
changes to the rule reflect this nonpartisan position,
according to Fox.

For example, proposed provisions that would have
required certain forestry operations, animal feeding
operations and aquaculture facilities to obtain
national pollutant discharge elimination system
permits were deleted as a result of adverse com-
ments. The provision that would have required new
or significantly expanding dischargers to obtain
offsets when discharging to a polluted waterbody
also was deleted for the same reason. In addition,
extending the interval by which states must submit
lists of impaired waters from every two years to
every four years was a concession to commenters,
Fox said.

Legislative Activity

The fate of the TMDL rule remains uncertain, as
several initiatives have been introduced by a number
of congressional members. The Water Pollution
Program Enhancements Act of 2000 (S. 2417) sponsored
by Sens. Michael Crapo, R-Idaho, and Bob Smith, R-
N.H., which would require a National Academy of
Sciences study of the TMDL rule and the costs
associated with its implementation, is in the process
of being amended, according to a spokesman for the
Senate Committee on Environment and Public Works
(see newsletter, May 2000, p. 3). The TMDL Regulatory
Accountability Act of 2000 (H.R. 4922), sponsored by
Rep. Charles Stemholm, D-Texas, would require
more public and congressional review of the rule. In
addition, resolutions of disapproval to block the rule
have been introduced by Reps. Marion Berry, D-Ark.,
Jay Dickey, R-Ark., and Ron Paul, R-Texas. B
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MSGP Comments

(Continued from page 1)

monitoring, according to the organizations’ com-
ments. “Observations will provide significant infor-
mation about stormwater quality. Significantly soiled
discharges will spur an immediate investigation and
... action to revise the BMPs of the facility appropri-
ately,” they said.

The Federal Water Quality Coalition expressed its
general dissatisfaction with analytical testing, assert-
ing that it is of “marginal value in assessing and
protecting water quality.” The coalition represents
numerous companies, municipal entities, agricultural
parties and trade associations, such as the American
Forest and Paper Association, the American Petro-
leum Institute (API), the American Chemistry Coun-
cil, the National Association of Home Builders, the
National Mining Association and the Rubber Manu-
facturers Association. “EPA should incorporate the
option of allowing dischargers to choose to submit
annual reports in lieu of conducting analytical
testing,” the coalition added.

In contrast, the Natural Resources Defense Council
(NRDC) noted that an annual description of practices
would “not be comparable to real data on the pollut-
ants being discharged.” Moreover, NRDC said that it
was “wholly insufficient” to limit required monitor-
ing of stormwater pollutants only to those being
discharged into impaired waterbodies because “many
waterbodies have never even been assessed to
determine whether they are impaired.”

TMDL Revisions

Commenters also criticized the proposed permit’s
new “eligibility conditions” for discharges that impair
a waterbody for which a TMDL has been developed.
A TMDL is the maximum amount of a pollutant that
a waterbody can receive and still meet water quality
standards. Under the proposed permit, a discharger
would be required to confirm that a TMDL for the
waterbody would allow its discharges.

The coalition objected to the proposed requirement.
Subjecting dischargers to individual review of TMDL-
related issues is “contrary to the concept of treating
dischargers as a group,” it said. Additionally, nu-
meric allocations are inappropriate for discharges
treated as a group. Rather, the coalition suggested
that as long as the discharges are somehow accounted
for in the TMDL, they would be “consistent with that
TMDL and should be allowed.”

SRC, ACI-NA and AAAE believe that EPA should
require only those MSGP permittees that discharge to
waterbodies for which a TMDL already is in place to
consider the impacts of the discharge on the TMDL.
They also believe that the EPA or the appropriate
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state authority should confirm that the discharge is
consistent with the TMDL, not the permittee.

Air Transportation Facilities BMPs

ACI-NA and AAAE also commented on the pro-
posed provision that would require Sector S permit-
tees (air transportation facilities) to consider several
new BMPs related to aircraft deicing. Although they
do not object per se to the idea, EPA’s summary of
innovative practices is incomplete, they said.

The Air Transport Association (ATA) agreed and
suggested EPA direct permittees to appropriate
sources for complete information. ATA also ex-
plained that “operations at different airports present
both different challenges and different opportunities”
to control deicing discharges. Alternatives that may
be appropriate in some airports may not be in others,
ATA asserted.

Other Comments

Comments on other proposed provisions varied.
Regarding BMPs in general, NRDC commented that
instead of providing a list of example BMPs for each
sector, and “encouraging facility operators to be
creative in ways to cut corners,” the agency should
identify minimum management practices, and then
encourage facility operators “to supplement with
additional BMPs as necessary.”

Despite its disapproval of many of the proposed new
provisions, the coalition supports the proposed
extension of the permit to include incidental dis-
charges of mist from cooling towers. In addition, both
the coalition and API approve of the proposed new
opportunity for some facilities to discontinue permit
coverage if the facility can certify that it falls under
the “no-exposure exemption” created by the phase II
stormwater regulations,

However, the coalition noted that some terms and
phrases need to be defined further and questioned
EPA’s proposed “violation” policy for MSGP dis-
chargers. It alleged that EPA currently does not
follow its violation policy consistently for individu-
ally permitted dischargers. Therefore, “such a policy
is even less merited for stormwater dischargers
covered by a group permit, where increases in the
discharge will generally be unplanned, caused by a
variable nature of storm events,” the coalition said.

Finally, ACI-NA, AAAE and SRC suggested that the
agency should encourage group compliance pro-
grams. For example, California and Wisconsin both
provide alternative stormwater permitting programs
on an industry-specific basis. Both rely on trade
associations to collect and disseminate BMPs. EPA
should encourage other states to adopt similar
programs with the help of associations, they said. Bl
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Calendar of ‘Events

Stormwater Permitting and Management Training,.
The U.S. Environmental Protection Agency (EPA)
Office of Wastewater Management is presenting a
two-day workshop on the national pollutant dis-
charge elimination system (NPDES) stormwater
program, followed by a one-day presentation on the
stormwater phase Il rule. The NPDES stormwater
program course will cover both phase I and phase Il
of the stormwater program and will provide training
on the permitting requirements for regulated indus-
trial facilities, construction activities and municipal
separate storm sewer systems. The course will
conclude with a case study examining the interaction
of the three industries affected by the stormwater
program. Pre-registration is required for this course.
Upcoming sessions will be held in Denver, (Sept. 26-
27), Newport, R.I. (Oct. 24-25), and Tampa, Fla.
(Nov. 28-29).

The one-day phase II workshop will examine how
the new rule affects municipalities, construction
operators, industrial facilities and others. Presenters
will focus on the main features of the rule, and a
question-and-answer period will follow. Pre-registra-
tion is recommended. Sessions will be held in the

same cities following the two-day course on Sept. 28,
Oct. 26, and Nov. 30. E-mail questions regarding the
two courses to sw2@epa.gov.

EPA’s Stormwater Permits and Pollution Prevention
Plans. The Environmental Resource Center (ERC) is
conducting a one-day seminar Sept. 29 in Philadel-
phia on the NPDES program and stormwater pollu-
tion prevention (SWPP) plans. The course will
examine the scope of NPDES authority, industrial
activities covered by stormwater regulations, permit
application options and processes, and individual
permits. Other topics include how to develop a site-
specific SWPP plan; how to select and implement best
management practices; how to estimate and measure
stormwater flows and volumes; how to prepare a site
drainage map, and identify stormwater conveyances
and outfalls; and how to evaluate stormwater using
visual inspections, dye testing and electronic line
surveys. In addition, instructors will explain how to
collect stormwater discharge samples and how to
report sample results. Fee is $879 and registration is
required. For more information, contact ERC at

(800) 537-2372 ext. 222, or visit ERC’s Web site at
www.ercweb.com. B
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Final TMDL Rule Issued Amid Discontent, Includes Revisions

Amid heated debate and widespread controversy,
the U.S. Environmental Protection Agency (EPA)
issued on July 13 the final Total Maximum Daily
Load (TMDL) rule, which requires states to identify
polluted waters, determine the sources of pollution
and design effective cleanup plans within a specified
time period (65 FR 43586). A TMDL, which essen-
tially is a “pollution budget” for a specific
waterbody, specifies the amount of a particular
pollutant that may be present in a waterbody,
allocates allowable pollutant loads among sources,
and provides the basis for attaining or maintaining
water quality standards, according to EPA.

The circumstances surrounding the finalization of
the rule have caused significant dissatisfaction
among key players. EPA’s Adminstrator Carol
Browner signed the rule into effect shortly before the
president signed a Congressional supplemental
appropriations law containing a last-minute rider
designed to prevent EPA from going ahead with the

Controversial TMDL Rule Debated
Among Stakeholders, Congress

As the U.S. Environmental Protection Agency (EPA) finalizes the Total : .
Maximum Daily Load (TMDL) rule (see relat):ed story above), states, Sfudy Examines Effectiveness of
industry, environmental organizations and congressional members
continue to contentiously debate the fate of the controversial water 2
quality standard. Although many question that rule and the data on
which it was based, others believe it will address a serious water

pollution problem.

Opposing Opinions

The rule was signed into law by EPA Administrator Carol Browner Calendar of Events

hours before President Clinton approved an emergency appropriations 6
bill that contained a rider designed to prevent EPA from proceeding
with the final TMDL rule, which many stakeholders believe will create . .
an undue burden on the states. Browner’s timing, which effectively Added information on )
rendered the rider moot, was a move that Rep. Sherwood Boehlert, stormwater treatment devices

Thompson
Publishing
Group——

rule. If the law had been signed before the rule was
finalized, the rider would have effectively blocked
EPA from issuing the rule because it prohibits EPA
from spending any more funds on the TMDL rule
during the 2001 fiscal year.

The law, however, does force EPA to push back the
effective date of the program to Oct. 1, 2001, to
coincide with the end of the legislative delay. In
addition, the rule was upgraded to “major rule” status
under the Congressional Review Act, which allows
Congress 60 days to review and disapprove it.

Key TMDL Revisions

The final rule includes several changes from the
proposed rule, for which EPA received over 30,000
comments from industry, state officials and environ-
mentalists. For example, new and revised definitions
were included for key terms such as “pollutant,”
(Continued on page 4)
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Study Examines Effectiveness of Nonpoint Source Control

The Environmental Law Institute (ELI) released a
study June 23 that assesses eight states’ efforts to
control nonpoint source water pollution. The study,
Putting the Pieces Together: State Nonpoint Source
Enforceable Mechanisms in Context, offers guidance
about ways to structure enforcement, develop
programs and integrate enforcement approaches to
reduce nonpoint source pollution, ELI said.

The study, which builds on several related prior
studies, was prompted by a recent tendency among
states to implement more direct mechanisms to
reduce nonpoint source pollution—discharge
prohibitions, direct enforcement of water quality
standards, pollution abatement orders, required
operating practices, nuisance and misdemeanor
prosecutions, and civil and administrative
penalites—in addition to more traditional but less
effective voluntary programs and technical advice.

The states included in the study were Georgia,
Maine, Maryland, Ohio, Oregon, Virginia and
Wisconsin. These states were selected primarily
because they were identified in prior studies as
having specific enforceable strategies in place. For
instance, Georgia has authority under the state’s
water pollution law to regulate nonpoint pollution
sources. Maine has an array of land use laws that
affect nonpoint source polluters.

Ohio has authority to issue state-level nonpoint
source abatement orders to farming and forestry
operations. Maryland has a mandatory nutrient
management planning law, and its enforcement
programs address discharges from agriculture,
development and forestry operations.

The study does not address water quality outcomes
because little monitoring data exist that assess the

effect of nonpoint source programs on water quality,
an incidental finding worthy of its own analysis, ELI
said. Instead, the study discusses how effectively
states have used various enforcement tools and
resources to address nonpoint source pollution, and
what issues, impediments and opportunties may
result from each state’s approach.

Study Results

The study results offer several insights for state
officials interested in improving nonpoint source
pollution programs, according to ELI. Not surpris-
ingly, states that concentrate on “after-the-fact”
remedies rather than operating requirements and
standards, inspections and monitoring tend to have
less effective programs.

Similarly, states such as Wisconsin and Oregon, that
link their nonpoint source efforts to comprehensive
watershed planning can more effectively tie their
nonpoint source enforcement efforts to water quality
objectives, the study found.

The study also found that simple and prompt enforce-
ment procedures are more effective; cost-sharing
efforts, in which federal or state funds are used to
subsidize certain pollution control practices, are
widely used tools, particularly for agricultural
sources; and more ambitious enforcement actions
generally are targeted in specific geographic areas
that are considered unique or fragile such as Georgia’s
river corridor, Maryland’s Chesapeake Bay and Texas’
Edwards Aquifer.

In conclusion, the study notes that more state and
federal funding and accountability are necessary to
reduce nonpoint source pollution. The study is
available on ELI's Web site at www.eli.org. Bl
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Stormwater-Related News in Capsule Format

Publications Now Available From WERF. The
Water Environment Research Foundation released
several new publications July 18 devoted to point
source issues. They include:

Tools To Measure Source Control Program Effectiveness,
which details effectiveness measurement for storm-
water and wastewater pollution prevention and
public education efforts. The report includes infor-
mation on implementation costs and a framework
for developing an effective pollution prevention or
source control program.

Nitrogen Credit Trading in the Long Island Sound
Watershed, which offers guidance on how to develop
a watershed-based trading program. The report
examines Connecticut’s point-source-to-point-source
trading system for nitrogen reduction in the Long
Island Sound watershed, which led to other water-
shed trading legislative initiatives.

Other reports include Investigations of Hybrid Systems
for Enhanced Nutrient Control and Analysis and Fate of
Polymers in Wastewater Treatment. For more informa-
tion, call WEF at (703) 684-2400.

New Stormwater Journal Available. Forester
Communications will begin publishing Stormwater,
The Journal for Surface Water Quality Professionals in
September. The business journal will be written
specifically for individuals who are responsible for
complying with stormwater rules and regulations
and will focus on various aspects of stormwater
programs and surface water quality improvement or
protection operations.

For more information or to sign up for a complimen-
tary subscription, visit the journal’s Web site at
www.stormh2o.com.

EPA Releases WET Guidance Document. The U.S.
Environmental Protection Agency (EPA) issued July
18 the final draft of the guidance document “Under-
standing and Accounting for Method Variability in
Whole Effluent Toxicity (WET) Applications Under
the NPDES Program.” The WET approach is defined
by EPA as “the aggregate toxic effect of an effluent
measured directly by an aquatic toxicity test.”
Aquatic toxicity tests involve measuring the biologi-
cal effects of effluents on aquatic organisms through
laboratory experiments.

The document was developed in response to
questions from national pollutant discharge elimina-
tion system (NPDES) permittees and regulatory
authorities on how to understand and account for
measurement variability in WET testing. In addition
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to satisfying some litigation over efforts to standardize
WET test procedures, the document addresses three
issues regarding WET variability, EPA said. It quanti-
fies the variability of the test methods, evaluates the
statistical methods used to determine WET permit
conditions, and suggests guidance for regulatory
authorities to minimize test method variability.

EPA concludes in the document that WET method
variability is within the acceptable range of variability
experienced in other types of analyses. EPA also
recommends that regulatory authorities implement
the statistical approach previously outlined in the
agency’s “Technical Support Document for Water
Quality-based Toxics Control,” which presents
guidelines for developing appropriate effluent limits.
Finally, the document suggests ways to minimize
WET test variability.

For more information contact Debra Denton at (415)
744-1919 or Laura Phillips at (202) 260-9522.

Additional Stormwater Fees in North Carolina. Gov.
James Hunt signed a law (HB 1602) June 30 that allows
counties and cities in North Carolina to impose
additional stormwater management fees to fund “any
costs necessary to assure that all aspects of stormwater
quality and quantity are managed in accordance with
federal and state laws, regulations and rules,” accord-
ing to the law. Prior to the legislation’s passage, fees
could be assessed only for expenses associated with
the construction and maintenance of stormwater and
drainage systems.

The text of the law can be obtained from the Internet at
www.ncga.state.nc.us.

Stormwater Permit Approved for Arizona Copper
Mine. EPA Region 9 announced July 25 its approval of
a stormwater discharge permit issued to Carlota
Copper Co. Carlota has agreed to clean up existing
copper pollution present at Pinto Creek prior to
constructing a new copper mine in the Tonto National
Forest and on private land near Phoenix. Pinto Creek
currently is contaminated by uncontrolled copper
discharges from a nearbly inactive copper mine, which
has been abandoned since the 1980s.

The permit allows stormwater discharges from waste
rock piles into Pinto Creek only in the event of a 100-
year/24-hour storm event and into Power Gulch only
in the event of a 10-year/24-hour event. During most
years, no discharge is expected, EPA said. To further
reduce levels of copper contamination at Pinto Creek,
EPA and the Arizona Department of Environmental
Quuality are collaborating to draft a total maximum
daily load plan for the site. l
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Final TMDL Rule

(Continued from page 1)
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“load allocation,” “wasteload allocation,” “impaired
waterbody,” “management measures” and “reason-
able assurance.”

Additionally, many commenters noted that it is
technically difficult to determine water quality trends
and make accurate listing decisions. Thus, EPA
dropped the proposed provision that would have
required states to list threatened waterbodies along
with those designated as impaired, and no TMDLs
will need to be prepared for them. However, states
may include threatened waterbodies and prepare
applicable TMDLs at their discretion.

Under the new rule, each state will be required to
develop a comprehensive list of all polluted
waterbodies every four years instead of the current
two-year interval.

The proposed rule required all impaired waterbodies
to be ranked according to high, medium and low
priority. In the final rule, EPA requests that polluted
waters that are drinking water sources or that
support endangered species be given higher priority
status. In addition, states must establish a schedule
for cleanup plans within 10 years of July 10, 2000,
rather than the 15 years EPA initially proposed.
However, states may apply for a five-year extension
if they can show that establishment of a TMDL within
the allotted time frame is “not practicable.”

The final rule clarifies how reasonable assurance that
a state will carry out a TMDL’s implementation plan
can be demonstrated, and provides additional detail
on how it can be demonstrated for nonpoint sources.

In light of controversial data submitted by
commenters, EPA withdrew its proposal to designate
certain silviculture operations, animal feeding
facilities and aquatic animal production facilities as
subject to the national pollutant discharge elimination
system permitting program. These operations will be
addressed separately at a later date, EPA said in the
preamble to the rule.

The final rule, like the proposal, requires states to
prepare an implementation plan as part of the TMDL.
However, according to the rule, plan requirements
will differ depending on whether the waterbodies are
impaired by peint sources, nonpoint sources, or both.

EPA believes the implementation plan is the most
important aspect of the rule. The plan should de-
scribe what actions will be necessary to achieve the
TMDL and a reasonable timeline for implementation.
The plan also should include reasonable assurances
that improvements will occur. In addition, the plan
must have a monitoring or modeling plan and
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milestones for measuring progress; plans for revising
the TMDL if progress toward cleaning up the
waterbody is not made within the established time
frame also are required.

Elements of a TMDL

According to the final rule, TMDLs must contain 11
key elements, most of which were identified in the
proposed rule. Specifically, a TMDL must include:

* the waterbody name and location;

e identification of the pollutant to be addressed and
the water quality standard to be reached;

* the amount of pollutant a waterbody can contain
while still meeting water quality standards;

® the load reduction amount needed to meet the
standards;

¢ point sources and nonpoint sources of the
pollutant;

e the load allocation for point sources to the
waterbody;

e the load allocation for runoff and other nonpoint
sources of pollution to the waterbody;

* a margin of safety for the waterbody;

» consideration of seasonal variations and flow
levels;

e an allowance for reasonably foreseeable increases in
pollutant loads; and

¢ an implementation plan.

The final rule includes a transitional period of 18
months from the publication date of the rule or nine
months from the rule’s effective date, whichever is
later, to allow states time to phase in new TMDL
elements. In addition, the public will have the
opportunity to comment on the methodology, lists,
prioritized schedules and TMDLs prior to the state
submitting the plan to EPA for approval For more
information, contact EPA’s Jim Pendergast at (202)
401-4078. W

Contact the Editor at (202) 739-9611, or

Visit Thompson Publishing Group’s
Web site at
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TMDL Reactions

(Continued from page 1)

R-N.Y., believes was “anti-environmental” and
“could bring the TMDL program to a halt.” Other
congressional members, such as Sen. James Inhofe,
R-Okla., who called the rule “an affront to Congress
and citizens,” have expressed their disapproval of the
way the rule was finalized.

Moreover, several opponents of the TMDL rule refer
to a report prepared by the General Accounting
Office (GAO) at the request of Rep. Bud Shuster,
R-Pa., chairman of the House Committee on Trans-
portation and Infrastructure, that questioned some of
the assumptions EPA used to develop the rule. The
report, Clean Water Act: Proposed Revisions to EPA
Regulations to Clean Up Polluted Waters, suggested that
certain baseline assumptions EPA used to estimate
the costs to implement the revisions were flawed

and distorted.

For example, according to the report, EPA incorrectly
concluded from its economic analyses that the TMDL
regulation would not result in expenditures in excess
of $100 million annually by states and the private
sector, thus negating the need for more detailed
analyses required under the Unfunded Mandates
Reform Act. The agency also concluded in error that
the regulations would not have a significant impact
on small entities because the rule did not directly
affected them. Rather, the agency said that the rule
only affects states directly, an assumption that

GAO questioned.

EPA also assumed in its analyses that states essen-
tially were in full compliance with current regula-
tions or will be soon. Thus, EPA’s cost estimates
excluded any costs to be incurred by states that have
not yet met the requirements of the existing program.
However, GAO's report notes that compliance among
states with the current TMDLs has been problematic
and inconsistent. In fact, only about 1,300 of the
estimated 40,000 TMDLs needed were approved by
EPA through fiscal year 1999, according to the report.

Another key limitation is the water quality data that
EPA used to identify the number of waterbodies not
meeting standards, according to the GAO report.
EPA collected the data primarily from states, but
states often collected inconsistent data based on
outdated and unconfirmed sources, the report
asserted. Thus “EPA’s cost estimates are subject to
substantial uncertainty,” the report concluded.

Criticism of the new rule also has come from industry
and local government representatives, including the
National Governors Association (NGA), which believes
that the costs associated with the rule have not been
adequately addressed and may cause “major financial
burdens on our state environmental agencies.”
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NGA notes that with the estimated 40,000 TMDLs
that will need to be established, states will have to
create an average of 1.5 TMDLs per week, nonstop,
for the next 10 years, a time frame the organization
calls “aspirational.” States also have testified that the
actual costs to prepare the TMDLs will be between $1
billion and $2 billion annually, said NGA in a state-
ment. The rule, which NGA terms a “one-size-fits-all
approach,” is not sufficiently flexible and “does not
allow states enough time to compile adequate
scientific data to support their decisions,” which will
lead to increased ligitation, NGA concluded.

The American Chemistry Council also believes that
the rule is “flawed” and is “certain to result in
significant litigation.” Of particular concern to the
council were the changes made after the public
comment period ended. “The changes are largely
based on what may be ex parte communications
between EPA and certain environmental advocacy
groups,” said council President and CEO Fred
Webber in a statement. One example was the “last
minute decision to shift much of the burden of the
program to peint-source industries,” Webber said.
Webber also noted that the council had concerns
about the economic analysis the agency used for the
rule, citing GAO's report.

Support for the Rule

In contrast, the Association of Metropolitan Sewerage
Agencies (AMSA), which represents publicly owned
wastewater agencies, believes the rule is commend-
able. It “provides critical mechanisms for holding
states accountable for addressing nonpoint source
pollution,” AMSA said in a statement. AMSA be-
lieves that “without the new rule ... point sources
would bear a disproportionate share of the cleanup,
allowing an unacceptable number of nonpoint
sources to continue polluting the water.”

The Natural Resources Defense Council (NRDC), an
environmental advocacy organization, also believes
the rule will have a positive impact. Initially, NRDC
was concerned that the proposed rule lacked an
adequate structure and timeline for establishing
TMDLs, implementing control measures, and attain-
ing and maintaining water quality standards, accord-
ing to Nancy Stoner, NRDC’s director of the Clean
Water Project. Many of its concerns were addressed
in the final rule, but the key to a successful TMDL
program will be “the degree of implementation and
enforcement,” Stoner said in a letter to EPA’s Charles
Fox, assistant administrator for the Office of Water.

The fate of the TMDL rule remains to be seen, as
Congress considers whether to use its authority
under the Congressional Review Act (CRA) to block
the regulation, a power never before invoked. Under
CRA, Congress has 60 days to review the rule and
pass a resolution of disapproval. B
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Calendar of Events

NPDES Permitting and Negotiation—What You
Need To Know. Government Institutes (GI) will
conduct a two-day program Sept. 25-26 in Washing-
ton, D.C., designed to inform and educate those
subject to the national pollutant discharge elimination
system (NPDES) permit program. The course will
cover general permit contents, indirect discharge
permits and stormwater permits. Other issues to be
discussed include technology-based limitations,
water quality limitations, monitoring and
recordkeeping, enforcement, and specific compliance
strategies. Fee: $999.

GI also will conduct a Stormwater Discharge Regula-
tions Course, Sept. 28-29 in Houston, Texas. The
course will discuss how the federal stormwater
program is evolving, including new developments
under multi-sector general permits; techniques and
methods for streamlining monitoring activities; how
to manage reporting and recordkeeping require-
ments; what is required in a stormwater pollution
prevention (SWPP) plan; and how to coordinate
SWPP plans with other compliance programs. Fee:
$999. For more information on either course, contact
GI at (301) 921-2345 or visit its Web site at
www.govinst.com.

WEF 73rd Annual Conference and Exposition. The
Water Environment Federation (WEF) will host its

annual water quality conference and show Oct. 14-18
in Anaheim, Calif. The conference will include nearly
500 technical presentations and more than 800
exhibitors with the latest products and services in the
water quality field. Presenters will discuss issues
such as tools for achieving point and nonpoint source
partnerships; assessing controls for NPDES pro-
grams; facility operations; industrial issues and
treatment technology; surface water quality and
watershed management; providing services to small
communities; and other topics. The keynote speaker
in the opening session will be Dr. Sylvia Earle,
founder and chair of the Deep Ocean Exploration
and Research Marine Operations. Fees vary. For
more information, contact WEF at (800) 666-0206 or
visit WEF’s Web site at www.wef.org/weftec.

Stormwater Compliance Workshops. The National
Stormwater Center will conduct three one-day
workshops dedicated to understanding and comply-
ing with phase I and phase Il of the stormwater rules,
best management practices and monitoring, permit
exemptions, and writing an actual SWPP plan for the
industrial, municipal and construction sectors.
Workshops will be held in Albuquerque, N.M., Sept
25; Orlando, Fla., Oct. 16; and San Antonio, Texas,
Nov. 13. Fee is $395 and pre-registration is required.
For more information, visit the center’s Web site at
www.storm-water.com. l
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Study Undermines Accuracy of EPA’s Data on Foresiry Operations

The U.S. Environmental Protection Agency (EPA) NPDES permits after the state established a TMDL

has “no basis” for its allegations that silviculture (64 FR 46011). Based on extensive comments, EPA
operations cause water pollution problems, remarked that its initial proposal “needed to be
according to a recent study conducted by the substantially revised.” The agency worked with the
Society of American Foresters and the National U.S. Department of Agriculture (USDA) to develop
Association of State Foresters (SAF-NASF). Data an alternative approach to reduce water pollution
contained in their June report—A Review of from forestry operations. The revised approach,
Waterbodies Listed as Impaired by Silvicultural described in a joint statement issued by USDA and
Operations—may be a “major cause” of EPA’s EPA, is the result of an agreement between the two
reported decision to remove provisions from its agencies that gives states the lead role in forest water
proposed total maximum daily load (TMDL) quality and encourages the development of strong

regulations that would have required certain
forestry operations to obtain National Pollutant
Discharge Elimination System (NPDES) permits,

state forest water quality programs (see June 2000
newsletter, p. 3). In short, the statement indicates that
forestry operations that develop and maintain best

SAF-NASF said. management practices consistent with its state’s EPA-
approved forestry program would not have to obtain

Background NPDES stormwater permits.

In August 1999, EPA proposed revisions to the The revised permitting approach described in the

existing TMDL regulations that would allow statement was to be reflected in EPA’s final TMDL

states to designate certain silviculture operations rule. However, in a June 8 letter to key Congressional

as point sources and require them to obtain

(Continued on page 3)

Report Identifies ‘Major Weaknesses’ in
State TMDL Watershed Cleanup Programs

Although the Clean Water Act (CWA) establishes a plan for control-
ling nonpoint source pollution, most states have done little to pre-
vent polluted runoff from entering nearby waters, a recent report by
the National Wildlife Federation (NWF) states.

The primary tool under CWA for reducing pollution from nonpoint
sources is the total maximum daily load (TMDL) program, according
to NWF. However, the federation’s report—Pollution Paralysis II: Code
Red for Watersheds—maintains'that “over three-quarters of the states
are failing to [properly] use the TMDL program to restore our
polluted waterways.” As a result, over one-third of U.S. waters still
are not safe for fishing or swimming, said NWF.

The TMDL program uses a watershed-based cleanup approach to
regulate all pollutant sources regardless of whether they originate

(Continued on page 4)
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Storm ‘Wamings

Stormwater-Related News in Capsule Format

Stormwater Utility Guide Now Available. The
Florida Association of Stormwater Utilities
(FASU) has created a manual to assist communi-
ties in developing and implementing stormwater
utilities. The manual, called Establishing a Storm-
water Utility in Florida, is written for citizens,
elected officials and city or county administrators
and staff who want to understand the issues and
community investment associated with stormwa-
ter utilities.

Stormwater utilities—funds that may provide
supplemental or alternative funding for stormwa-
ter operations—are a recent development in
municipal stormwater management, according to
FASU. Because stormwater management has been
a difficult program for local governments to fund,
the concept of a stormwater utility is spreading
quickly. In Florida, stormwater utilities focus on
areas such as: capital projects for water quality
treatment; water quality management; regulations
and enforcement activities; and permit compliance
for municipal separate storm sewer systems.

The majority of the guide contains information
that is relevant to local governments throughout
the United States. One chapter covers legal
authority that is state-specific. To view the con-
tents of the guide, go to www.fasu.org/fasu/
manual/index.html on the Internet.

EPA Publishes Atlas of America’s Polluted
Waters. The U.S. Environmental Protection
Agency (EPA) recently published the Atlas of

America’s Polluted Waters, EPA 840-B-00-002, which
identifies over 20,000 waterbodies across the
United States that do not meet applicable water
quality standards. The maps are color coded to
indicate the type of pollutant causing the pollution
problem. Under the Clean Water Act, states are
required to submit lists of impaired waters, called
303(d) lists, and develop total maximum daily
loads (TMDLs) for EPA to review and approve.

Copies of the document may be obtained from the
National Service Center for Environmental Protec-
tion by calling (513) 489-8190. A copy of the Atlas
also is posted on EPA’s TMDL web site at
www.epa.gov/owow/tmdl/atlas/index.html.

Comment on Draft NPS Guidance Requested.
EPA recently published a draft guidance and
reference document to provide technical assistance
to state program managers and others on control-
ling agricultural nonpoint source (NPS) pollution.
The draft guidance—National Management Measures
to Control Nonpoint Source Pollution from Agricul-
ture—provides background information about
agricultural NPS pollution, discusses the concept
of addressing water quality problems on a water-
shed level, and presents up-to-date technical
information on the best available, economically
achievable means of reducing pollution of surface
and ground water from agricultural activities.

EPA currently is soliciting comments on this draft
guidance. For additional information, e-mail EPA’s
Sharon Buck at buck.sharon@epa.gov. B
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Forestry Operations

(Continued from page 1)

leaders, EPA’s Assistant Administrator for Water
Chuck Fox said that the agency will not include
any forestry provisions in the TMDL regulations
to be finalized this summer. Instead, EPA expects
to revise and repropose the August 1999 proposal
as it relates to forestry at a later date. The pro-
posal will reflect the approach described in the
USDA/EPA joint statement, according to Fox.
The agency intends to engage stakeholders
extensively in reviewing the forestry provisions
prior to the reproposal, he said.

‘Flawed’ List of Waterbodies

EPA maintains that silvicultural operations are a
significant source of water pollution. In support
of this premise, EPA submitted to Congress in
March 2000 a list of 1,040 waterbodies that it
claimed are impaired by forestry operations.
However, the SAF-NASF study contradicts EPA’s
findings, stating that the agency “relied on
inadequate and unscientific data, misinterpreted
state information, and ignored the effectiveness of
state programs to ensure water quality.”

“Our report raises very serious questions
about the quality of EPA’s data.”

—Bill Banzhaf, executive vice

president of SAF

According to state agency data collected by SAF-
NASF, only 84 of the 1,040 waterbodies that EPA
found to be impaired by silviculture are actually
impaired. Moreover, 48 percent of the 1,040
waterbodies on EPA’s list are not named on the
most recent state lists of waterbodies that fail to
meet water quality standards, according to the
report. “Our report raises very serious questions
about the quality of EPA’s data,” said Bill Banzhaf,
executive vice president of SAF.

EPA prepared its list of 1,040 impaired
waterbodies from reports generated by the states,
according to the agency. The SAF-NASF study
discusses several reasons why EPA’s data never-
theless is “flawed.” State agency personnel in
Louisiana, Mississippi, Oklahoma and South
Carolina said that their reports often are qualita-
tive rather than quantitative, according to SAF-
NASEF. Spokespersons from Arkansas, Florida,
Mississippi and Oklahoma acknowledged that
they “padded” their lists of impaired waters—
based on “anecdotal information and best

Stormwater Permit Manual

guesses”—because federal watershed funding was
tied to their identification of waterbodies as possi-
bly impaired, the report states. In addition, Arkan-
sas and Mississippi agency staff said that EPA
specifically encouraged them to include waters that
they identified only as possibly impaired, accord-
ing to SAF-INASF.

The report’s executive summary is available on the
Internet at www.safnet.org/policy/tmdl2000.html.
For additional information, contact SAF at (301)
897-8720 or NASF at (202) 624-5415.

EPA Modifies Water Quality
Standards Approval Process

A final rule issued by the U.5. Environmental
Protection Agency (EPA) changes the way in
which state and tribal water quality standards
become effective under the Clean Water Act
(CWA) (65 FR 24642, April 27, 2000).

New and revised state or tribal water quality
standards can become effective only after they
have been approved by EPA, the rule states.
To facilitate the transition to this approach,
standards that were adopted under state and
tribal law and submitted to EPA before May
30-—the effective date of the rule—may be
used for CWA purposes without obtaining the
agency’s approval, the rule states.

The new approach stems from a decision
issued by the U.5. District Court for the
Western District of Washington, which held
that state water quality standards do not go
into effect under CWA until they are approved
by EPA (Alaska Clean Water Alliance v. Clark,
No. C96-1762R, W.D. Wash. July, 8, 1997).

EPA intends to work closely with states and
tribes to set up procedures to improve the
process for developing and approving stan-
dards and making them accessible. In the past,
delays have been caused by Endangered
Species Act consultations with the Fish and
Wildlife Service and other agencies, according
to EPA. The agency plans to discuss with
states and tribes ways to assure that the needs
of threatened and endangered species also are
addressed in the development of standards,
according to the rule. H
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TMDL Process

(Continued from page 1)

from point or nonpoint sources. CWA Section
303(d) and the U.S. Environmental Protection
Agency’s (EPAs) regulations require states to
identify waters that do not meet water quality
standards, despite dischargers’ adherence to
technology-based effluent limits. States must then
develop a TMDL for each impaired waterbody by:
1) calculating the maximum amount of pollutant
that a waterbody can receive and still meet water
quality standards; and 2) allocating that amount
among all point and nonpoint sources that dis-
charge that pollutant.

Examining State Efforts

Using a report card approach, the report provides
a state-by-state summary of water quality impair-
ments and rates how public agencies are respond-
ing. Prior to assigning letter grades, NWF re-
viewed each state’s list of polluted waters, called
the TMDL list, and interviewed EPA and other
state agencies to gather additional information.
NWEF then analyzed the information using

36 separate criteria, which were divided into the
following seven categories: minimum EPA stan-
dards, public participation, listing, delisting,
prioritization, scheduling and development/
implementation status.

Although most states are doing a better job identi-
fying impaired waters, the report finds that

77 percent of the states have not properly devel-
oped and implemented TMDLs to limit polluted
runoff and other impairments from entering their
lakes, streams and coastlines, according to NWF.
The federation gave 21 states a failing grade for
their TMDL programs, and an additional 20 states
received a D grade.

These results indicate that “there is little commit-
ment on the part of state agencies to develop,
implement and enforce cleanup plans, so that all
sources of pollution are prevented and con-
trolled,” NWF said.

The report notes “major weaknesses” that are
shared by many state TMDL watershed restoration
programs. Common problems include: lack of a
TMDL advisory committee with public representa-
tion; inadequate state responses to public com-
ments; failure to submit comprehensive lists of
impaired waters; delayed scheduling of waters

Page 4
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with more difficult problems; lack of inclusion of
threatened waters; improper delisting of waters;
and failure to consider all types of pollution when
developing a TMDL list.

Recommendations

To better address the problem of polluted runoff,
the report offers several solutions. As part of the
TMDL process, states should develop implementa-
tion plans that contain a schedule for reducing
pollutant loadings, measurable milestones and
enforceable commitments, according to NWEF. In
addition, states should not allow discharges into
already polluted waters until they are restored,
and waters that pose human health risks should be
a top priority for restoration. Moreover, states
should identify and use TMDLs to restore waters
that are impaired or threatened by reduced flow,
according to NWF.

The report also recommends that EPA revise its
permitting rules to require all large animal feeding
operations, especially those contributing to known
water quality impairments, to obtain NPDES
permit coverage. States also should demand better
pollution controls at major polluted runoff sites
such as logging operations, the report states.
Furthermore, according to the report, adequate
funding from states and the federal government is
needed because many state agencies lack sufficient
resources to develop and implement TMDLs.

The report notes that many of NWF’s recommen-
dations are included in the proposed revisions to
the existing TMDL regulations issued by EPA
Aug. 23, 1999 (64 FR 46011). The proposed rules
would achieve further progress toward attaining
water quality standards in impaired waters while
the TMDLs are under development and provide
greater assurance that completed TMDLs will be
adequately implemented, among other things,
according to EPA (see related newsletter stories:
June 2000 newsletter, p. 3; October 1999 newslet-
ter, p. 5; and September 1999 newsletter, p.1).

Although the report identifies some “potentially
disastrous loopholes” in the proposed rules, NWF
says that the rulemaking would “improve the
quantity and quality of TMDLs developed and
implemented by the states.”

A copy of NWF’s report is available on the Inter-
net at www.nwf.org/nwf/watersheds/paralysis/
index.html. For additional information, contact
NWEF at (734) 769-3351. &
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Enforcement Focuses on Salvage Yards, Other Industries Cited

A recent flurry of enforcement actions in the
eastern United States and Puerto Rico sends a
clear message that the U.S. Environmental Protec-
tion Agency (EPA) intends to enforce vigorously
federal stormwater regulations under the Clean
Water Act (CWA).

EPA Region 3 announced that it has taken enforce-
ment action against 62 waste recycling and salvage
yards throughout the mid-Atlantic region for viola-
tions of CWA. EPA inspections revealed that these
facilities failed to obtain required permits or were not
complying with their stormwater pollution preven-
tion plans, the complaints alleged.

The facilities cited include 39 in Pennsylvania,

13 in Virginia, four in Maryland, four in Washing-
ton, D.C., and two in West Virginia. A complete
list of company names can be found in four
different press releases on Region 3’s web site at
www.epa.gov/region3/news.htm. The facilities

EPA’s Report to Congress Calls Phase |
Of the Stormwater Program ‘Successful’

The phase I program has been successful in reducing pollutant
loadings in stormwater discharges and in protecting and improving
water quality on a site-specific basis, according to a U.S. Environ-
mental Protection Agency (EPA) report to Congress on the impact of

the phase I stormwater regulations.

have the right to a hearing to contest the alleged
violations and proposed penalties.

In a separate enforcement action, EPA Region 3
cited the owners and developers of 10 properties in
the tidewater area of Virginia for unauthorized
stormwater and dredge-and-fill discharges. From
five to 45 acres of wetlands were disturbed on each
of the 10 properties cited, EPA alleged. The admin-
istrative orders seek compliance and restoration at all
10 sites to reverse the alleged environmental harm.

Puerto Rico Enforcement

In other enforcement news, EPA proposed fines
against several companies in Puerto Rico for not
curbing pollutants in stormwater runoff.

According to a press release, Lilly Del Caribe was
cited for unauthorized discharge of condensed
(Continued on page 6)
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The Appropriations Act of 2000 directed EPA to conduct an evalua-
tion of the phase I stormwater program (see November 1999 newslet-
ter, p. 1). In response to the act, EPA prepared a report that evaluates
the impact the phase I program has had on improving water quality
in the United States, and includes descriptions of specific measures
that have been successful and those that have been unsuccessful.

In the report, EPA acknowledges that it does not currently have a
system in place to measure the success of the phase I program on a
national scale. Instead, the agency relied on existing surveys, case
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EPA Issues Stormwater Permit With Unpopular Numeric Limits

For the first time ever, the U.S. Environmental
Protection Agency (EPA) has included numeric
effluent limitations in a municipal stormwater
permit. The long-overdue permit, recently issued to
the District of Columbia, regulates the discharge of
stormwater from the city’s municipal separate storm
sewer system (MS4) to nearby waters, according to
an EPA Region 3 press release.

EPA defines “MS4” as a publicly owned or oper-
ated stormwater conveyance system that dis-
charges into the waters of the United States.
Under EPA’s phase I stormwater rule, operators
of regulated large MS4s must develop, implement
and enforce stormwater management programs
designed to reduce the discharge of pollutants
from the MS4 to the “maximum extent practi-
cable,” among other things. To meet this standard,
the district’s municipal stormwater permit re-
quires the city to improve its stormwater manage-
ment plan to reduce the amount of pollutants
discharged from approximately 500 stormwater
outfalls to Rock Creek and the Anacostia and
Potomac Rivers, according to EPA Region 3. Unique
to the district’s permit, however, are numeric limits
placed on the amount of oil and grease that the city’s
MS4 may discharge into Hickey Run, a small tribu-
tary of the Anacostia River, EPA Region 3 said.

Numeric Limits

For all impaired waters, the Clean Water Act
requires states to: identify pollutants of concern and
their sources; set a total maximum daily load
(TMDL) for each pollutant; and reduce effluent
discharges to meet the TMDL.

According to EPA Region 3, Hickey Run is im-
paired for oil and grease. Much of this pollution is
flushed into the waterbody from the District’s
MS4, EPA Region 3 said. Based on the Hickey Run

TMDL, EPA determined that, to meet state water
quality standards, it was necessary to limit the
amount of oil and grease discharged from the
district’s MS4 to Hickey Run to 11.9 pounds per
day. To meet this allocation, the city’s permit
orders an 88.9-percent reduction in the amount of
oil and grease currently being discharged from
four MS4 outfalls to the Hickey Run watershed.

One municipal government official says the agency’s
decision to set a numeric stormwater limit “may be a
sign of things to come.” Others fear that adhering to
numeric limits could increase nationwide costs of
complying with stormwater permits.

Washington, D.C., was the last U.S. city with a
population of more than 100,000 to file its application
for a municipal stormwater permit, according to an
EPA Region 3 spokesperson. The district has not
indicated whether it will appeal the permit. B

Calendar of Events

EPA Announces Two New Training Courses. The
U.S. Environmental Protection Agency (EPA) plans to
hold the following training courses, which will focus
on the National Pollutant Discharge Elimination
System stormwater program: a two-day workshop on
the complete stormwater program, and a separate
one-day presentation on the new phase II stormwater
rule. There is no fee to attend either course, but space
is limited. Dates and locations vary.

The two-day course will cover both the phase I and
phase II rules and provide in-depth training on the
permitting requirements for regulated industrial
facilities, construction activities and municipal
(Continued on page 6)
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Certain Region 4 Permittees Face New Monitoring Requirements

The U.S. Environmental Protection Agency (EPA)
Region 4 recently expanded the monitoring and
reporting requirements in its general construction
permit to assure that stormwater discharges from
regulated construction sites do not cause or contribute
to sediment-related impairments of receiving waters.

The modified Region 4 permit will take effect July 1
and regulate the discharge of stormwater runoff
from construction sites of five acres or larger in the
state of Florida and on Indian lands in Alabama,
Florida, Mississippi and North Carolina, according
to an April 28 Federal Register notice (65 FR 25141).

Background

Clean Water Act Section 303(d) and EPA regulations
require states to identify waters that do not meet
water quality standards, despite existence of tech-
nology-based effluent limits. States must submit lists
of impaired waters—called 303(d) lists—to EPA. In
addition, the act prohibits EPA from authorizing
stormwater discharges that will cause or contribute
to the impaired use of waters that appear on an
EPA-approved 303(d) list.

To satisfy these requirements, EPA Region 4 added
new measures to its general construction permit to
prevent stormwater discharges from causing or
contributing to the impaired designated uses of
receiving 303(d) waters that are listed for total
suspended solids (TSS) or other parameters associ-
ated with sediment.

According to the notice, operators must comply
with the new requirements of the modified general
permit if they discharge stormwater to waters that
appear on the 1998 EPA-approved 303(d) list (or
any subsequently approved list) for TSS or other

parameters associated with sediment such as turbid-
ity, siltation or sedimentation. Dischargers are
required to contact the permit issuing authority for
help in determining whether they are discharging to
303(d)-listed waters.

Discharges to Impaired Waters

If the receiving water is impaired from TSS, the
discharger must comply with certain new monitoring
requirements in the modified permit. For example, the
permit holder must perform monthly monitoring for
settleable solids, TSS, turbidity and volume flow.
Collection of this data allows the permittee to deter-
mine if its discharge is contributing to the impairment
of the receiving water, EPA said. The notice further
states that all monitoring must occur within the first
30 minutes of a qualifying storm event or by monitor-
ing a discharge that was previously collected. A “quali-
fying storm event” consists of one-half inch of rain or
more over a 24-hour period, according to the notice.

In addition to effluent monitoring, upstream monitor-
ing is required where appropriate. Other permit
modifications direct permittees to report monitoring
results on a monthly basis, as well as other data, such
as the slope of the drainage area of each outfall.

To obtain coverage under the general permit, a new
discharger must submit a notice of intent and
comply with the terms of the permit. However, the
permit modifications apply to all qualifying facili-
ties, even if coverage under the permit began prior
to the effective date of the modification. The permit
expires April 28, 2005.

For additional information, contact EPA Region 4’s
Floyd Wellborn at (404) 562-9296. B

Joint Statement Details USDA-EPA Agreement on TMDL Proposal

The U.S. Department of Agriculture (USDA) and
the U.S. Environmental Protection Agency (EPA)
recently issued a joint statement that details an
agreement between the two organizations on
agricultural and silvicultural issues raised by the
August 1999 proposed revisions to the total maxi-
mum daily load (TMDL) regulations (64 FR 46011).

EPA and USDA agree that voluntary and incen-
tive-based approaches are the “best way to
address nonpoint source pollution,” according to
the joint statement.

In response to the proposed TMDL rules, USDA
and the agricultural community expressed
concern that EPA had moved away from “tradi-
tional notions of what is a nonpoint source of
pollution and strategies for reducing impacts
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through voluntary efforts and best management
practices (BMPs).” But the agreement between the
agencies indicates that farmers will receive “credit”
for water quality improvements made through
conservation programs. These improvements will
be recognized when a future cleanup strategy for
the waterbody is developed.

“States have the flexibility to allocate pollution load
reductions between nonpoint and point sources as
they consider appropriate and are not required to
allocate pollution reductions to specific categories
(e.g., agriculture) in proportion to pollution contri-
butions,” the joint statement concludes.

In addition, the statement explains that “no [Na-
tional Pollutant Discharge Elimination System]

(Continued on page 6)
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Phase | Report

(Continued from page 1)

studies by individual permittees and limited
modeling to conclude that “significant milestones
are being achieved.” The report states that EPA
used three types of information to measure pro-
gram effectiveness: programmatic indicators (i.e.,
measures of the effectiveness of administrative
activities undertaken by permitting authorities
and the regulated community); loading reductions
of pollutants achieved as a result of phase I best
management practices (BMPs); and direct mea-
sures of water quality improvements.

According to the report, the “regulated commu-
nity agrees with the overall approach EPA has
taken to implement the phase I program.” Support
for the program is evidenced by two small surveys
of the municipal community conducted by the
National Association of Flood and Stormwater
Management Agencies (NAFSMA) and EPA and
one large survey of industrial facilities conducted
by the Water Environment Federation (WEF).
These surveys also provided EPA with much of its
data on the effectiveness of the program, which
appears in the report.

Impacts of the Phase | Program

A review of “existing and readily available informa-
tion” on the status and effectiveness of the program
found that load reductions and subsequent water
quality protection and improvements have been
documented on a site-specific level. The report
provides survey and case study data identifying
specific instances where stormwater pollution
prevention plans (SWP3s) and BMPs were effective in
preventing or reducing the discharge of pollutants in
stormwater. A modeling analysis conducted for the
report estimated that stormwater BMPs applicable to
construction sites kept 73 percent of the sediments
generated during construction from reaching
surface waters. In addition, the use of SWP3s and
BMPs has prevented at least 882,000 tons of
sediment from entering the nation’s waters,
according to the report. Moreover, these measures
or practices were implemented cost-effectively, the
report states.

Results of the WEF and NAFSMA surveys indicated
that respondents believed that “water quality
protection and improvement have been achieved as
a result of phase I implementation” and that addi-
tional protection and improvements will occur in the
future, according to the report. Based on EPA’s
experience with other water quality management
programs, water pollution control efforts do not
always produce immediate, recognizable environ-
mental results, the report states. Therefore, EPA
anticipates that long-term improvements attributable
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to phase I will continue to be observed in the future,
as the program matures.

Successful vs. Unsuccessful Measures

Municipal surveys conducted by EPA and
NAFSMA, and the WEF industry survey, identify
two BMPs—illicit discharge control and public
outreach and training—as being “particularly
effective components of municipal and industrial
stormwater management programs,” the report
states. The report also applauds the “flexible
nature of the program,” which has encouraged
innovation and allowed permittees to tailor
control programs to their own unique circum-
stances. As a result of the program’s flexibility,
many members of the regulated community
support the program and would implement SWP3s
even in the absence of stormwater regulations,
according to the report.

Information collected for the report also identified
measures of the phase I stormwater program that
are “less than successful.” Both the industrial and
municipal communities have expressed concerns
over the cost and usefulness of analytical monitor-
ing conducted under phase I, the report states.
Currently, EPA’s multi-sector general permit
(MSGP) for industrial facilities requires analytical
monitoring for certain industrial sectors. EPA is
considering alternatives to analytical monitoring
and recently requested public comment on the
issue in a March 30 Federal Register proposal to
reissue the MSGP (65 FR 17012) (see May 2000
newsletter, p. 1). Additionally, some municipali-
ties regulated under phase I have stated that
uniform discharge monitoring requirements for
municipal permittees have “resulted in a signifi-
cant expenditure of resources without a commen-
surate return in water quality improvement,”
according to the report.

Finally, the industrial community, through the
WEF survey, identified the following BMP mea-
sures as ineffective in controlling the discharge of
pollutants in stormwater: site mapping;
recordkeeping and reporting; and raw material
and product substitution. EPA addresses the
importance of these measures in its report, stating
that a site map can “provide an operator with a
better understanding of the potential sources of
pollutants exposed to stormwater.” The agency
also maintains that accurate recordkeeping is
essential to track compliance with SWP3 imple-
mentation requirements. And with regard to
measures that address raw materials and product
substitution, the report states that these are BMPs
that facilities should “consider and implement as
appropriate and necessary, according to EPA.”

EPA'’s full report to Congress on the progress of
the phase I stormwater program is available on the
Internet at www.epa.gov/owm/sw/about/
index.htm. B
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Storm ‘Warnings

Stormwater-Related News in Capsule Format

EPA Issues NPDES Streamlining Amendments. The
U.S. Environmental Protection Agency (EPA) May 15
issued a final rule that revises the National Pollutant
Discharge Elimination System (NPDES) regulations
as part of an agencywide effort to streamline its
regulations (65 FR 30886). The May 15 rule follows a
June 29, 1995, rule that eliminated clearly obsolete
provisions of the Office of Water program regulations
(including NPDES regulations).

The new rule further streamlines NPDES permitting
regulations by eliminating redundant regulatory
language, providing clarification and removing or
revising unnecessary procedures that do not provide
any environmental benefits. Many of the revisions
affect NPDES permitting generally; others target
regulations for specific types of permits, including
stormwater permits.

The stormwater-specific revisions in the rule include
the addition of subheads to 40 CFR 121.21(g)(7),
which require certain permittees to submit informa-
tion on effluent characteristics. The subheads are
designed to separate out the requirements that are
specific to stormwater discharges. The rule also
removes the stormwater group permit application
provisions because they are no longer necessary in
light of the availability of general permits.

Finally, to assist the regulated community in develop-
ing and implementing best management practices
(BMPs), EPA will include a note to 40 CFR 122.44(k)
that will provide references to available agency
guidance on BMPs. The note also will provide that
additional guidance may be available from the states
and will include a reference to the Office of Waste
water Management’s web page.

Semiannual EPA Regulatory Agenda Issued. On April
24, EPA published its semiannual regulatory agenda,
which summarizes plans for upcoming regulatory
activity (65 FR 23429). Among the items included in
the agenda are several that may affect the stormwa-
ter program. For example, EPA said it will issue a
notice of proposed rulemaking (NPRM) in December
that would address effluent guidelines for construc-
tion activities associated with new development and
redevelopment activities. The proposal would cover
stormwater runoff from construction sites during the
active phase of construction and post-construction
runoff. EPA indicated that it will develop design
criteria for erosion and sediment controls and stormwa-
ter BMPs. The requirements would be implemented in
NPDES stormwater permits.

EPA also said it will issue an NPRM in September

that would propose revisions to the water quality
standards regulations to enhance water quality
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management on a watershed basis, and focus federal,
state and tribal resources on the areas of greatest
concern. In addition, EPA was schedule to issue an
NPRM in April that would propose to change the
NPDES regulations to allow reports and other
information to be submitted to EPA electronically.

In addition, EPA plans to issue a final rule amending
the total maximum daily load (TMDL) regulations in
June. The revisions would provide states with clear
and consistent direction for listing waters and
developing TMDLs to meet water quality standards.
EPA also plans to issue a related final rule in June
that would revise the NPDES and water quality
standards regulations to facilitate implementation of
TMDLs and to improve water quality in impaired
waters before TMDLs are established.

EPA also indicated that it plans to issue a notice of
proposed rulemaking in December that would revise
the existing effluent guidelines and standards for
feedlots to address swine and poultry operations. The
proposal also would revise the NPDES regulations
for concentrated feeding operations.

Low Impact Development Guidance Now Avail-
able. EPA announced the availability of two
guidance manuals for stormwater managers that
contain information on the low impact develop-
ment (LID) approach to site designs. The docu-
ments—Low-Impact Development: An Integrated
Design Approach (EPA 841-B-00-003 January 2000)
and Low-Impact Development: Hydrologic Analysis
(EPA 841-B-00-002 January 2000)—were developed
by Prince George’s County, Maryland Department of
Environmental Services. The documents include a
description of LID principals, programmatic consid-
erations, design strategies and an example of an
analytic and computational procedure to use in
designing appropriate runoff treatment systems.

Copies are available from the National Service
Center for Environmental Publications (NSCEP) at
(800) 490-9198 or on the Internet at www.epa.gov/
ncepihom/orderpub.html.

Catalog Provides Funding Information. The recently
published Catalog of Federal Funding Sources for
Watershed Protection (second edition, EPA 841-B-99-
003) provides information to watershed practitioners
about 69 federal programs that may provide funding
for various aspects of watershed protection and local
watershed projects. The catalog provides information
about the types of projects funded and eligibility
requirements. Copies are available from NSCEP at
(800) 490-9198. EPA plans to publish the document on
the Internet at www.epa.gov/OWOW /watershed/
wacademy/fund.html. B
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Enforcement
(Continued from page 1)

cooling water, failure to properly maintain its
facility and failure to comply with certain monitor-
ing and reporting requirements. The agency is
seeking compliance and a $137,500 penalty for the
alleged violations.

Lilly de Caribe has a National Pollutant Discharge
Elimination System permit to discharge wastewa-
ter from its Puerto Rico facility into a nearby river,
according to EPA. The permit limits the amount
and type of pollutants that can be contained in
stormwater discharges and requires the company
to monitor and implement appropriate best
management practices.

A June 1999 EPA inspection revealed that the
facility allegedly had not taken proper steps to
prevent unauthorized discharges from a broken
pipe, which was leaking condensed cooling water
into a storm drain. EPA also alleges that the
facility was poorly maintained, with discarded

equipment and waste containers exposed to
precipitation. In addition, subsequent review of
discharge monitoring reports revealed that the
facility allegedly had failed to monitor or had
inadequately monitored its discharges between
August 1997 and November 1999.

In another enforcement action in Puerto Rico, EPA
cited four other companies for allegedly failing to
apply for required stormwater permits. As a result,
Puerto Rico-based Danbury Parmacal P.R. Inc.,
Petroleum Chemical Corp., Rhone Poulenc Rorer and
Wyeth Pharmaceuticals Co. face fines of up to $27,500
and must apply for permits and develop stormwater
pollution prevention plans.

According to EPA, the agency is doing its part to
increase compliance with stormwater regulations
in Puerto Rico. Since 1991, EPA has sponsored
annual stormwater seminars and has provided
compliance assistance to hundreds of regulated
facilities. For information on future seminars in
Puerto Rico, contact EPA’s Caribbean Environ-
mental Protection Division at (787) 729-6951. W

Calendar of Events
(Continued from page 2)

separate storm sewer systems. EPA recommends
this course to stormwater staff with less than one
year of experience with the stormwater program.

The one-day workshop will feature a presentation
on the new phase II rule, followed by an interac-
tive question-and-answer period. This session is
for people who are familiar with the stormwater
program, but have questions about the implica-
tions of the phase II rule, according to EPA.

The agency currently is accepting online and fac-
simile pre-registration. Additional information on

these courses, including location and dates, is avail-
able at www.epa.gov/owm/sw, under “training.”

Registration Is Open for the Water Quality
Standards Academy. EPA will present two ses-
sions of the Water Quality Standards Academy on
July 10-14 and Aug. 7-11. Both sessions will be
held in Arlington, Va. Attendance is free, but seats
are limited. To obtain more information and the
pre-register form, visit www.epa.gov/ost/an-
nounce/academy or call (202) 260-7301.

The Water Quality Standards Academy is an
introductory course on EPA’s water quality
standards program, designed for individuals with
fewer than six months experience with standards,
according to the agency. B

USDA-EPA Statement

(Continued from page 3)

NPDES permits will be required for point sources of
polluted stormwater from forestry operations for five
years from the publication of the final rule.”

USDA recently raised concerns about EPA’s proposal
to allow states, and in some cases the agency itself, to
issue an NPDES permits where needed to regulate
the discharge of stormwater from forestry operations.
In response to the concerns, USDA and EPA agreed
to a modified approach that calls for states to design
and adopt forestry BMP programs based on a guid-
ance to be developed by EPA. Forestry operators
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that develop and maintain BMPs consistent with
its state’s EPA-approved forestry program will not
have to obtain stormwater permits, according to
the joint statement.

“Only if a state does not have an approved for-
estry BMP program after five years, will the state
or EPA have the discretion to issue NPDES per-
mits.” Furthermore, the statement indicates that
any permits issued by EPA will require the imple-
mentation of BMPs, not the attainment of numeric
effluent limitations.

The entire joint statement is posted on EPA’s

TMDL web site at www.epa.gov/owow /tmdl/
tmdlwhit.html. B
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Circumstantial Evidence Supports Standing in CWA Citizen Suit

Reduced use of a waterway caused by reasonable
fear and concern of pollution “adequately
document(s] injury in fact” necessary for standing to
bring a Clean Water Act (CWA) citizen suit, the

en banc U.S. Court of Appeals for the Fourth Circuit
held Feb. 23 (Friends of the Earth v. Gaston Copper
Recycling Corp., No. 98-1938 (4th Cir. Feb. 23, 2000)).
In allowing the plaintiffs’ suit to go forward, the
appellate court required no evidence of actual harm
to the waterway, noting that the relevant showing for
standing “is not injury to the environment, but injury
to the plaintiff.”

Background

Under Section 505(a) of CWA “any citizen” may
file suit against a National Pollutant Discharge
Elimination System (NPDES) permit holder who
allegedly has violated a condition of its approved
permit. “Citizen” is defined as “a person or
persons having an interest which is or may be
adversely affected.”

EPA Proposes ‘Major Changes’ to the

Existing Multi-sector General Permit

Eight U.S. Environmental Protection Agency (EPA) regional offices are
proposing to reissue EPA’s multi-sector general permit (MSGP) for
industrial stormwater discharges, according to a March 30 Federal
Register notice (65 FR 17012). The existing MSGP expires Sept. 29, 2000.

In this case, Friends of the Earth (FOE) and Citi-
zens Local Environment Action Network
(CLEAN)—two nonprofit, environmental groups—
filed a citizen suit on behalf of their members
against a nonferrous metals smelting facility for
allegedly discharging a variety of pollutants into a
South Carolina waterway in violation of its permit.
Pursuant to the NPDES permit, Gaston Copper
Recycling Corp. of Lexington County, S5.C., is
authorized to discharge limited amounts of pollut-
ants, including cadmium, copper, iron, lead,
mercury, nickel, polychlorinated biphenyls and
zinc into a nearby stream. In their complaint, FOE
and CLEAN claimed that Gaston Copper had
exceeded its permit’s discharge limitations on
numerous occasions, failed to observe the permit’s
monitoring and reporting requirements and failed
to meet the permit’s schedule of compliance.

Wilson Shealy, a CLEAN member who owns a lake
four miles downstream from Gaston Copper’s
(Continued on page 6)
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TMDLs Apply to Agricultural Runoff and Other Nonpoint Sources

Nonpoint sources can be regulated under the U.S.
Environmental Protection Agency’s (EPA’s) total
maximum daily load (TMDL) program, according
to a recent federal district court ruling. In a March 30
decision, the U.S. District Court for the Northern
District of California held that EPA can consider
nonpoint sources of pollution such as logging or
agricultural runoff when “assembling the substan-
dard-waters list required by section 303(d) [of the
Clean Water Act (CWA)] and in preparing corre-
sponding TMDLs.”

CWA requires states or EPA to list waters for
which the effluent limitations are not “stringent
enough to implement any water quality standards
applicable to such waters.” For each listed body of
water, the states and EPA must develop a TMDL,
which EPA defines as the sum of the allowable
loads of a single pollutant from all contributing
point and nonpoint sources that can be released
into that body of water while achieving the
applicable water standards.

In 1992, EPA required California to add the Garcia
River to its list of substandard waters and to
develop a TMDL for sediment for the river. Guido
and Betty Pronsolino, timber land owners, chal-
lenged EPA’s decision to list the river as an
impaired waterway in California and to develop a
TMDL for sediment for the river.

The plaintiffs, who were joined by several agricul-
ture groups, argued that listings and TMDLs are
not required for rivers and waters polluted only
by logging, agricultural runoff and other nonpoint
sources, including the Garcia River. They con-
tended that EPA and states should calculate
TMDLs only for pollutants that are discharged
from pipes or other point sources.

Nonetheless, the district court relied on the
comprehensive nature of CWA to rule in EPA’s

favor, holding that the TMDL process covers
nonpoint as well as point sources (Pronsolino v.
EPA, No. C99-01828 (N.D. Cal. March 30)). “To
have excluded the large number of rivers and
waters polluted solely by agricultural and logging
runoff would have left a chasm in the otherwise
‘comprehensive’ statutory scheme. It would have
crippled the continuing planning process by which
the states were expressly required to confront
nonpoint-source pollution and to incorporate TMDL
data into their continuing planning process.”

“For the first time, a federal judge has upheld the
EPA’s long-standing interpretation and practice that
the EPA and states have the authority to identify
which U.S. waterways are polluted by runoff from
urban areas, agriculture and timber harvesting—
‘nonpoint sources’ of pollution—and to identify the
maximum amount of pollutants that may enter these
waterways,” according to an EPA press release.

“This ruling should put to rest any questions about
the Clean Water Act’s scope,” according to Ken Kirk,
executive director of the Association of Metropolitan
Sewerage Agencies (AMSA).

“It sends a clear message that Congress intended

.the act to address all forms of water pollution.

Now, everyone with a stake in cleaning the
nation’s waters—EPA, Congress, states, local
governments, industry and agriculture—can move
forward, together, in finding solutions to
America’s remaining water quality challenges,” he
said in a press release.

AMSA entered the case because it had concerns that if
nonpoint-source pollution were excluded from
TMDLs, waters would remain impaired and “point
sources such as municipal solid wastewater treatment
plants could be responsible for cleaning up someone
else’s pollution.” the press release says. B
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New Legislation May Delay Enactment of TMDL Proposed Rule

Proposed Clean Water Act (CWA) legislation could $500 million in funding for CWA Section 319 grants
delay the U.S. Environmental Protection Agency’s to states to control nonpoint sources of pollution.
(EPA) plan to finalize regulatory revisions to the total

maximum daily load (TMDL) program by June 2000. In addition, the bill would authorize an additional

$2 million for EPA and the states to establish a three-
A bill introduced recently by Sens. Michael D. Crapo, year watershed management pilot program to

R-Idaho, and Bob Smith, R-N.H., would authorize evaluate different approaches to limiting impacts of
$5 million for an 18-month National Academy of point source and nonpoint source water pollution.
Sciences (NAS) study of the science behind the
development and implementation of TMDLs, the According to Crapo, EPA’s proposed TMDL rule could
cost of complying with the proposed TMDL rule require states to write 40,000 new water plans over the
and the availability of alternative programs to next 15 years at a cost of more than $1 billion. Smith
reduce the discharge of pollutants from point and expressed similar concern, warning that the proposal
nonpoint sources. The bill would require EPA to may “prove too costly for states to implement effec-
consider the NAS study and its recommendations tively,” noting that “the vast majority of states do not
before enacting the proposed TMDL regulations. have sufficient data to develop accurate TMDLs for their
waters.” If enacted, S 2417 would help ensure that states
“Despite EPA’s push to adopt the new rules by the have the necessary resources and sulfficient scientific
end of June, more than 30,000 public comments have date to protect water quality, according to the senators.
come in against the water pollution proposals,” said
Crapo. “My disagreement with the proposed rule is Proposed revisions to the existing TMDL regulations

not its basic objective... but the hurried approach EPA were issued by EPA Aug. 23, 1999 (64 FR 46012). A
has elected to take, and [its] refusal to address the very ~  related proposal issued the same day includes changes

numerous, very real concerns of states, cities and to the National Pollutant Discharge Elimination System
stakeholders,” Crapo said on the Senate floor while program and water quality standards regulations (64 FR
introducing the Water Pollution Program Enhancements 46058) (see September 1999 newsletter, p. 1; October
Act of 2000 (S 2417) April 13. 1999 newsletter, p. 5; and April 2000 newsletter, p. 1).
The bill also would amend the CWA to increase The bill has been referred to the Senate Environment
funding over the next six years to $750 million for and Public Works committee for further review. The
grants to states for water pollution control. Specifi- text of the bill and other legislative information can be
cally, the bill calls for $250 million in CWA Section viewed on the Internet at www.thomas.loc.gov.
106 grants to states to establish and implement For more information, contact Crapo’s office at
ongoing water pollution control programs, and (208) 334-1776. &
State Lists of Impaired Waters Not Due Until 2002, EPA Says
The U.S. Environmental Protection Agency (EPA) EPA recently proposed changes to its TMDL regula-
gave states, territories and authorized tribes a tions under CWA that would provide states with
temporary break from the requirement to submit to “clear, consistent, and balanced direction” for listing
the agency lists of “water quality limited” waters and allocating pollutant load reductions (64 FR
waterbodies on April 1 of every even-numbered 46012, 46058, Aug. 23, 1999), the agency said. EPA
year, under a March 31 final rule (65 FR 17166). believes the proposed changes will result in better
303(d) lists than are being created under current rules.
The Clean Water Act (CWA) and EPA regulations Therefore, states should prepare for the new listing
require states to submit to the agency lists of im- requirements rather than develop year-2000 lists
paired waters, called 303(d) lists, and develop total under the current regulations, EPA explained. In
maximum daily loads (TMDLs) for EPA to review addition, removing the requirement to submit year-
and approve. According to the final rule, states do 2000 lists will allow states and EPA to concentrate on
not have to submit 303(d) lists in the year 2000, setting TMDLs for impaired waters on earlier lists, the
unless EPA has been required by a court-ordered agency said.
consent decree or settlement agreement to take
action based on a state’s year-2000 list. The final rule Some states may submit lists that were developed
does not change the existing regulatory requirement before the rule was finalized. EPA will review any
that lists be submitted on April 1, 2002, and on such list, consistent with current legal requirements,
subsequent even-numbered years, EPA notes. according to the agency.
EPA offers several reasons for relieving states of the For further information, contact EPA’s James

requirement to submit year-2000 lists. To begin with, Pendergast at (202) 260-9549. B
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Multi-sector Permit
(Continued from page 1)

The Federal Register notice states that the proposed
permit would require certain permittees to con-
sider additional sector-specific stormwater best
management practices (BMPs). It also would
impose additional controls on all industrial
stormwater discharges. In addition, the notice
solicits public comment on suggested alternatives
to the analytical monitoring requirements cur-
rently required by the permit.

Other proposed changes include restrictions on
discharges to impaired waterbodies; limits on cover-
age under sector AD, which is reserved for facilities
not covered under other sectors; and the option to
discontinue permit coverage for those who qualify for
the no-exposure exemption that was created under
the phase I rule.

New Sector-specific BMPs

Because additional technologies have been developed
since issuance of the original MSGP, EPA re-
evaluated the sector-specific BMP requirements of
the permit to determine whether these provisions
needed to be updated. Based on EPA’s findings, the
proposed MSGP would add new BMPs that permit-
tees in several industries would need to consider
when developing stormwater pollution prevention
plans (SWP3s) for their facilities.

For Sector S (Air Transportation Facilities), for
example, the proposed permit would require permit-
tees to consider several new deicing chemicals—such
as magnesium acetate, calcium acetate and anhy-
drous sodium acetate—as alternatives to urea,
ethylene glycol and propylene glycol deicers. The
proposed permit also would require permittees to
evaluate new technologies for aircraft deicing,
including infra-red, hot air and sonic treatment.

EPA also re-evaluated the BMPs for industrial
facilities in Sector T (Treatment Works) and is
proposing that operators of treatment works
address additional areas or activities that are
exposed to precipitation—including dried sludge
piles, compost piles and hauled waste receiving
stations—in their SWP3s.

The proposed MSGP would require Sector Y (Rub-
ber, Miscellaneous Plastic Products and Miscella-
neous Manufacturing Industries) facilities to con-
sider three additional BMPs for reducing pollutants
in their stormwater discharges: (1) using chemicals
that are purchased in preweighted, sealed polyethyl-
ene bags to reduce dust emissions from mixers; (2)
storing materials in sealed containers and ensuring
an airspace between the container and the cover to
minimize “puffing” losses when the container is
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opened; and (3) purchasing automatic dispensing
and weighing equipment to minimize chemical
losses due to spills.

Also for Sector Y, the proposed permit would
require plastics manufacturers to consider several
BMPs to minimize the loss of plastic resin pellets to
the environment, including pellet capture and
disposal precautions.

According to the notice, all industrial sectors would
be affected by a new restriction that would prohibit
the discharge of solid materials, including floating
debris, to waters of the United States, except as
authorized by a permit for the discharge of dredged
or fill material under Section 404 of CWA. In addi-
tion, all permittees would be required to minimize
the off-site tracking of materials or sediment and the
release of dust. EPA notes that these requirements are
similar to those included in its general stormwater
permit for construction activities.

Analytical Monitoring Requirements

Although the proposed MSGP retains the existing
permit’s analytical monitoring requirements, EPA is
requesting comments on these requirements and
“whether better alternatives are available for evaluat-
ing the overall effectiveness of the industrial storm-
water pollution control program,” the notice states.
According to the notice, analytical monitoring
requirements include laboratory chemical analyses of
samples collected by the permittee. EPA recognizes
industry’s concern about the usefulness of analytical
monitoring and whether facility resources are being
diverted away from activities that might provide
greater environmental benefits, the notice states.

The notice suggests several possible alternatives to
the present requirements for analytical monitoring,
however, the agency “welcomes any other sugges-
tions for alternatives to the monitoring requirements
of the existing MSGP.” Potential options include:

* submission of an annual report to EPA describing a
permittee’s stormwater pollution control activities
during the previous year;

* group monitoring conducted by a representative
group of facilities within a sector, or watershed
monitoring conducted by industrial facilities in a
specific area;

e alternative testing options such as field test meth-
ods, including colorimetric test kits, titrimetric test
kits and spectrophotometric field test instruments;
and

* monitoring only discharges to impaired
waterbodies.

In addition, EPA seeks comment on the role of
alternate environmental indicators in the industrial
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stormwater program, such as those discussed in a
1996 publication written by the Center for Watershed
Protection (CWP), titled Environmental Indicators to
Assess Stormwater Control Programs and Practices.
Copies of the publication may be purchased for $15
on CWP’s web site at www.cwp.org/publicat.htm.

Other Significant Changes

The proposed permit includes a new provision that
would establish “eligibility conditions” for discharges
that contain pollutants that impair a waterbody or for
which a total maximum daily load (TMDL) has been
developed. A TMDL is a calculation of the maximum
amount of a pollutant that a waterbody can receive
and still meet water quality standards. Under the
proposed MSGP, a new discharge to a waterbody that
has an approved TMDL would not be eligible for
permit coverage unless the discharge is consistent
with the TMDL. In other words, the discharger would
have to confirm that the TMDL allocated a portion of
the load to stormwater point source discharges, the
notice explains.

EPA recently proposed revisions to the NPDES
regulations for discharges to impaired receiving
waters, the notice states (see April 2000 newsletter,
p-1; September 1999 newsletter, p. 1; and October
1999 newsletter, p. 5). “How these revisions will
ultimately apply to general permits is unclear at this
time,” according to the agency. The final MSGP may

include additional requirements to “ensure consis-
tency with the final revisions,” EPA notes.

According to the notice, the proposal also would
restrict coverage under sector AD to those facilities
that have been designated by the permitting author-
ity as needing a stormwater permit. Specifically, the
proposed permit states that permittees must be as-
signed to Sector AD and may not choose it on their
own as the sector describing their permitting activities.

Finally, the proposed MSGP would allow a facility to
discontinue permit coverage if the facility determines
that it is eligible for the no-exposure exemption that
was created by phase II of the stormwater regula-
tions. A notice of termination would not be required
to discontinue permit coverage under these circum-
stances, the notice states. The notice also reminds
facilities operating under the existing MSGP that they
are eligible, as of Dec. 8, 1999, to submit no-exposure
certifications immediately if they meet the criteria for
the exemption (see December 1999 newsletter, p. 3).

The public comment period for the proposed MSGP
ends May 30. All comments should be submitted to
MSGP-2000 Comments, W-99-26, MC 4101, U.S. EPA,
Room EB57, 401 M St. SW, Washington D.C., 20460.
For further information, contact EPA’s Dan Weese at
(202) 260-6809 or the appropriate EPA regional office.
See this month’s update to the Guide for a revised list
of stormwater contacts. ll

I addifion to the changes outlined above, EPA
listed the following as “major changes” fo the

‘existing MSGP it ifs Sept. 29 notice:
1. Clarified requirements for co-located activities.

2. Included incidental cooling tower mist
discharges as authorized nonstormwater
discharges, subject fc .

3. Provided eligibility for e of inactive
_mining activities occurrmg on federal lands where
an operator has not been identified

4. Clarified permit language for situations vherea
discharge previously covered by an individual
permit can be covered under the MSGP-2000.

5. Clarified/added language for facility comph-
ance with water quality standards and require-
ments for follow-up action if sfandards are
exceeded.

6. Modified Endangered Species Act and Nationdl
Historic Preservation Act eligibility requirements.

7. Clarified that discharges must comply with
anti-degradation requirements to be authorized
by the permit. .
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e

9. Added deadline of 30 days for submtsslon of a
notice of infent (NOI).

10. Modified NOI requirements and Form
11. Modified permit to uccommodafe elec’rromc

12. Added requirement to mciude a copy of the
permit with a chdﬂy 5 sformwater poﬂutton -
prevention plan.

13. Modified permit conditions for Emergency
Planning and Community Right-to-Know Act fecilities.
14. Transferred permit requirements for facilities
that manufacture fertilizers from leather scraps
from Sector Z (Leather Tanning and Finishing) to
Sector C (Chemical and Allied Products).

15. Included new effluent limitations for landfills in
Sectors K and L. '

16. Clarified NOI reapplication process.

17. Clarified process for EPA to remove facilities
from permit coverage. B
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CWA Citizen Suit

(Continued from page 1)

facility, alleged that the pollution or threat of
pollution from Gaston Copper’s upstream facility
has “adversely affected his and his family’s use
and enjoyment of the lake.” CLEAN also submit-
ted various federal, state and private studies as
evidence that the pollutants released by Gaston
Copper adversely affected or threatened Shealy’s
lake. Other members of FOE and CLEAN ex-
pressed similar concerns that the facility was
discharging excessive pollutants, thereby hinder-
ing their use and enjoyment of nearby waterways.

Standing in CWA Citizen Suit

FOE and CLEAN asserted representational standing
under CWA on behalf of their members who have
been harmed or threatened by Gaston Copper’s
discharge. A group’s standing to sue on behalf of its
members depends in part on the members’ standing
to sue in their own right. To establish standing in an
environmental case, a plaintiff must show injury in
fact, traceability to the alleged offending conduct and
redressability through the courts, the appellate
court’s opinion states.

The district court dismissed the case, finding that
none of the groups’ members established “an
injury fairly traceable to Gaston Copper’s alleged
permit violations,” according to the appellate
court’s opinion. The district court’s conclusion was
based on the absence of evidence that Gaston
Copper’s discharges affected the chemical content
or salinity of the waters or otherwise impaired the
water’s ecosystem.

On appeal, Chief Judge J. Harvie Wilkinson III of
the 4th Circuit concluded that the direct scientific
evidence demanded by the district court is not
necessary. The court referred to a recent U.S.
Supreme Court opinion, Friends of the Earth v.
Laidlaw, 68 U.S.L.W. 4044 (2000), which found that
an injury in fact is established where plaintiffs
allege a decrease in a waterway’s aesthetic and
recreational values. Therefore, showing actual
harm to the water in question is not required, the
appeals court said.

The appeals court found Shealy to be “a classic
example” of an individual who meets the require-
ments for standing to bring a CWA citizen suit.
Dismissing such an action, the court said, would
“erect barriers to standing so high as to frustrate
citizen enforcement.”

According to the appellate court’s opinion,

“Shealy has plainly demonstrated injury in fact by
claiming that he limits the amount of time that his
family swims in the lake, as well as the amount of
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fish they eat because of his concern that the water
is polluted. These injuries are “precisely [the] type
... that Congress intended to prevent by enacting
the Clean Water Act,” which aims to ensure
among other things that the nation’s waterways
are “fishable and swimmable,” the court said.

FOE and CLEAN also presented state discharge
monitoring reports showing more than 500 permit
violations by Gaston Copper in four years. Clearly,
Shealy’s claim is not a “generalized grievance,”
and he is “anything but a roving environmental
ombudsmam seeking to right environmental
wrongs” the court concluded.

Courts have “left no doubt that threatened injury
to Shealy is by itself injury in fact,” the court said,
noting that “Shealy need not wait until his lake
becomes barren and sterile or assumes an unpleas-
ant color and smell before he can invoke the
protection of the Clean Water Act.”

The appellate court also found that FOE and
CLEAN demonstrated traceability by showing that
Gaston Copper discharged pollutants that cause or
contribute to the kinds of injuries alleged. Shealy
presented evidence that the types of chemicals
released into the water by Gaston Copper had
been found previously in his lake. “Traceability
does not mean that the plaintiffs must show to a
scientific certainty that defendant’s effluent caused
the precise harm suffered by the plaintiffs,” the
opinion states.

“Citizens may thus rely on circumstantial evidence
such as proximity to polluting sources, predictions of
discharge influence and past pollution to prove both
injury in fact and traceability,” the court said. “To
require more would impose on Clean Water Act suits
a set of singularly difficult evidentiary standards.” B

Calendar of Events

Delaware Sediment and Stormwater Conference.
The Sediment and Stormwater Management Program
of Delaware’s Department of Natural Resources and
Environmental Control (DNREC) recently announced
Conference 2000 to be held Oct. 24-26 at the Univer-
sity of Delaware.

The conference will focus on topics related to erosion,
sediment and stormwater management, as well as
related resources. Early registration fee is $195 , and
$235 after September 15.

For additional information, contact DNREC's Jeanne

M. Feurer, conference coordinator, at (302) 739-4411
or via e-mail at jfeurer@dnrec.state.de.us. Bl
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TMDL Proposal May Place Undue Burden on Municipalities

In the wake of the new phase II stormwater regula-
tions, local governments fear they soon may shoul-
der an unmanageable burden if the U.S. Environ-
mental Protection Agency (EPA) finalizes its pro-
posed revisions to the total maximum daily load
(TMDL) regulations. These proposed regulations
would impose further requirements on stormwater
discharges from municipal separate storm sewer
systems (MS4s).

At a recent hearing of the Senate Environment and
Public Works Committee’s Fisheries, Wildlife and
Water Subcommittee, state and local officials and
groups potentially affected by the TMDL plan
expressed concern that EPA has not properly
analyzed and reviewed the impact of the TMDL
program on municipalities.

A TMDL is the greatest amount of a pollutant that
a water body can receive without violating water
quality standards. Section 303(d) of the Clean
Water Act (CWA) and EPA’s current TMDL
regulations require states to identify waters that
do not meet water quality standards. The states
then must calculate how much pollution can be

Dischargers Can Choose From Broad
Array of Stormwater Treatment Devices

Prompted by increasingly stringent stormwater regulations, industrial and
municipal dischargers continue to search for effective, innovative best
management practices to control and reduce pollutants in stormwater
runoff. Vendors distributed information on several stormwater treatment
options at the 2000 National Conference on Tools for Urban Water Resource
Management and Protection, held in Chicago in February.

The following describes three of those technologies, selected to represent
the range of options available to dischargers. (For additional companies

offering other technologies, see box on p. 4.)

Vortechs Stormwater Treatment System

The patented Vortechs Stormwater Treatment System removes grit, con-
taminated sediment, silt, heavy metals and petroleum-based pollutants

Thompson
Publishing
Group-

(Continued on page 4)

discharged into an impaired water without violat-
ing water quality standards, and allocate that
quantity among all sources of pollution. This
process is referred to as load reduction allocation.
EPA must approve state lists and TMDLs. If a state
submission is inadequate, EPA must establish the
list or the TMDL.

To clarify and strengthen the existing TMDL program
and implement procedures to promote the attainment
of water quality standards pending the development of
new cleanup plans for impaired waters, EPA pro-
posed the regulatory revisions to the TMDL regula-
tions, as well as associated revisions to the National
Pollutant Discharge Elimination System (NPDES)
program and water quality standards regulations (64
FR 46012, 46058, Aug. 23, 1999) (see September 1999
newsletter, p. 1, and October 1999 newsletter, p. 5).

Numeric Effluent Limits

The proposed regulations would clarify that the

TMDL regulations require states to allocate pollutant

load reductions among sources of pollution and
(Continued on page 2)
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TMDL Proposal

(Continued from page 1)

obtain “reasonable assurance” that all sources meet
their assigned pollution reductions. To obtain
reasonable assurance, states would have to revise
NPDES permits to be consistent with applicable
pollutant reduction allocations specified in the
TMDLs, the proposal states. Where a discharge is
not subject to permitting requirements, as is the case
for nonpoint source discharges, states would have to
establish controls that are “specific to the pollutant
causing the impairment”—i.e., best management
practices (BMPs).

According to an official of the National Association
of Flood and Stormwater Management Agencies
(NAFSMA), who spoke at the Senate hearing as a
representative of local and state stormwater manage-
ment agencies, the proposed requirement to include
load reductions in NPDES permits “fails to recognize
the original intent of Congress to address stormwater
discharges differently than traditional point source
discharges.” CWA requires MS4s to reduce pollut-
ants in their stormwater discharges to the “maximum
extent practicable” through the use of management
practices, control techniques and design changes.
Neither the law nor EPA’s stormwater regulations
require municipal stormwater discharges to meet
specific numeric effluent limitations, which apply to
traditional point sources, the official said. Yet, EPA
officials have stated that the proposed TMDL
regulations would apply to stormwater discharges
from MS4s because such discharges are regulated as
point sources under CWA and permitted under the
NPDES program. Consequently, under the TMDL
proposal, MS4s that discharge stormwater into
impaired waters would be required to meet pollution
load reductions, which would necessitate the use of
numeric effluent limits, the official said. Thus, the
NAFSMA membership has asked “that MS4s be
classified [under the TMDL regulations] as nonpoint
sources subject to best management practices,” as
specified in CWA.

The National League of Cities (NLC), representing
cities at the hearing, expressed a related concern,
warning that “there is inadequate knowledge, inexact
technology and insufficient resources” to require
stormwater dischargers to meet numeric effluent
limits. Accordingly, NLC asked that all phase I and
phase II municipal stormwater permittees be exempt
from TMDL requirements.

NLC also expressed concern over the costs stormwa-
ter dischargers will face if they are required to meet
numeric effluent limits rather than using BMPs to
meet the maximum extent practicable standard.
Speaking on behalf of its members, an NLC official
said that “city officials are distressed and frustrated
by endless unfunded federal mandates.” Moreover,
the costs for stormwater dischargers to meet the
TMDL requirements was not reflected in EPA’s cost
estimates of the TMDL program, according to
NAFSMA.

Offsets

Under the proposed regulations, permits for new
large dischargers or existing dischargers that signifi-
cantly expand their pollutant loadings would have to
show “reasonable further progress” toward water
quality goals. These NPDES permits would require a
pollution offset of 1.5 times the permittees’ proposed
new or expanded discharge before the discharge
could commence. According to testimony given at the
Senate hearing, municipalities are worried that this
proposed requirement may severely limit growth and
economic development in urban areas. NAFSMA
requested that NPDES permits for municipal storm-
water discharges “be excluded from the 150-percent
offset requirement for new dischargers and signifi-
cantly expanding dischargers,” adding that the
proposed action is not appropriate because CWA
provides no basis for such a restriction.

EPA'’s strategies for addressing TMDLs “have been
developed without consideration of the interrelation-
ship among [wet weather] programs,” specifically the
municipal stormwater program and the TMDL
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program, according to NLC. Municipalities are just
beginning to develop stormwater programs as
required by phase II, and NLC is concerned that just
as phase II implementation has begun the TMDL
rule will be finalized, thereby “creating a whole new
set of criteria.” Specifically, the proposed require-
ments that NPDES permits contain load reduction
allocations and offsets for new or expanded dis-
charges would likely alter the use of general permits
and the information required in the notice of intent.
NLC believes it is “disruptive to continually change
the requirements of new programs and impossible
for MS4s to meet more stringent stormwater permit
requirements.”

Opposing View

According to Richard A. Parrish of Southern Envi-
ronmental Law Center, a nonprofit environmental
advocacy group, who also testified at the hearing, it
is understandable that local governments are
concerned with the cost of complying with EPA’s

proposed rules. However, “if states had taken seri-
ously their responsibility to restore polluted waters
under the TMDL program over the past 15 to 20 years,
they would not be facing [this] burden.” Despite
resistance from most stakeholders, Parrish asserted,
EPA is proposing significant federal funding for state
TMDL programs and state nonpoint source pollution
control programs in its fiscal year 2001 budget to meet
these new obligations.

The American Society of Civil Engineers (ASCE) also
expressed its support for most aspects of the proposed
revisions to the TMDL program, stating that the
proposal “merely would extend some load reduction
allocations for impaired water bodies to. . . point
sources that already are subject to a general NPDES
permit.” ASCE believes that “these aggregate alloca-
tions covering permitted point sources are a sensible
solution to the problem of managing runoff form
multiple sources, none of which is easily identifiable
by itself.” W

EPA, States Take Action Against lllicit Stormwater Discharges

The U.S. Environmental Protection Agency (EPA)
and states continue to file civil and criminal cases
to enforce provisions of the Clean Water Act
(CWA) relating to stormwater discharges and
urban runoff.

B.L.&S. Coal Co. of Morgantown, W.Va., recently
was cited by EPA for allegedly discharging
polluted stormwater runoff from two surface coal
mines into nearby waterways without National
Pollutant Discharge Elimination System (NPDES)
permits. In separate civil complaints, EPA seeks a
$25,000 penalty for unpermitted discharges at a
mine in Marion County and a $10,000 penalty for
unpermitted discharges from a mine in Monongalia
County. The company is entitled to a hearing to
contest the charges and proposed penalties,
according to EPA.

Specifically, EPA alleges that the Monongalia
County mine discharged contaminated stormwa-
ter runoff into tributaries of Flaggy Meadows Run
and into a tributary of the Monongahela River.
The Marion County mine allegedly discharged
into Parker Run and other tributaries of the
Monongahela River.

NPDES permits for both mines expired in 1996,
according to EPA. The company allegedly did not
apply for a reissued permit, despite orders to do
so from the W.Va. Department of Environmental
Protection. Both of the surface mines currently are
undergoing reclamation and are required to have
NPDES permits until the process is complete, the
agency claims.

In other enforcement news, Joe Avis, owner and
operator of Joe Avis Dairy in Elk Grove, Calif., was
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charged Feb. 24 for allegedly discharging pollutants
into a drain that leads to nearby surface waters in
violation of wastewater requirements under CWA.
The complaint alleges that on five occasions between
January 1995 and February 1999 wash water and
wastewater containing animal urine and feces illegally
flowed from the dairy into Stone Lake and the Sacra-
mento River. Avis faces a maximum penalty of 15
years in prison and a $1.25 million fine. The case was
investigated by EPA’s Criminal Investigation Division
and the state of California Regional Water Quality
Control Board and is being prosecuted by the U.S.
Attorney’s Office in Fresno, Calif.

In a separate enforcement action, Delaware-based
International Matex Tank Terminals (IMTT)
pleaded guilty Feb. 23 to violating CWA. IMTT
owns and operates a tank farm that stores a variety
of oils and other substances in St. Rose, La. The
company admitted that between August 1996 and
August 1998, it intentionally took stormwater
samples at places other than those required in its
stormwater discharge permit. The samples, which
did not adequately measure the discharge from the
tank farm, were falsely submitted to the Louisiana
Department of Environmental Quality (LDEQ).
IMTT must pay a $400,000 fine, pay $400,000 in
restitution, serve five years probation and develop
annual training for its employees concerning
applicable environmental laws. The case was
investigated by EPA’s Criminal Investigation
Division, the U.S. Federal Bureau of Investigation,
the Coast Guard Services, the Louisiana State Police
Department and LDEQ, and prosecuted by the U.S.
Attorney’s Office in New Orleans. B
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Stormwater Treatment
(Continued from page 1)

from stormwater runoff, according to Vortechnics
Inc. of Portland, Maine, the product’s manufac-
turer. The precast concrete and aluminum, below-
grade system combines two treatment structures to
separate and capture sediment and oils.

During a storm event, runoff enters a circular grit
chamber in a swirling motion created by the
system'’s specially designed inlet. The circular
water flow directs sediment and other settleable
materials toward the center of the chamber.
Simultaneously, floating liquids and debris rise to
the surface and become trapped in an oil chamber,
which remains permanently submerged to prevent
resuspension and wash-through. In a third cham-
ber, weir and orifice plates regulate the velocity of
water passing through the system to keep the
water still.

According to Vortechnics, the system’s design
prevents resuspension and release of pollutants by

eliminating turbulent conditions and provides high
pollutant removal even during infrequent storm
events. When the system is sized and maintained
according to manufacturer’s guidelines, it provides a
net total removal efficiency for suspended solids of
over 80 percent, according to company data. Cap-
tured pollutants may be removed through a manhole
located above the system’s grit chamber using a
vacuum truck.

A Vortechs System can treat from 1.6 to 25 cubic feet
of stormwater per second (cfs), depending on its
design, the company states. One cfs is equal to

450 gallons per minute. System prices range from
$11,000 to $40,000. Typical system maintenance,
which includes an average of one cleanout per year,
costs approximately $400. For more information,
contact Vortechnics at (207) 878-3662 or visit its web
site at www.vortechnics.com.

Hydro-Kleen Filtration System

The Hydro-Kleen Filtration System is designed for
use with a stormwater catch basin or storm drain.
The patented system uses a “multi-media filtration

Stormwater Treatment Devices

Manufacturer

Product

Web Address

AbTech Industries

Aqua Treatment Systems Inc.
BaySaver Inc.

Best Management Products Inc.
Foss Environmental

H.I.L. Technology Inc.

Jay R. Smith Mfg. Co.

Kistner Concrete Products Inc.
Practical Best Management LLC
Remedial Solutions Inc.
Stormceptor Corp.

StormTreat Systems Inc.

Stormwater Management

Ultra-Urban Filter

Gullywasher Brand Products
BaySaver Separation System

The SNOUT

StreamGuard Products
Downstream Defender
Ultracept-Oil/Water Separator
V2B1 Structural Treatment System
CrystalStream Oil/Grit Separator
AquaShield Filtration System
Stormceptor System

StormTreat System

StormFilter

www.oars?7.com
www.gullywasher.com
www.baysaver.com
www.bestmp.com
www.fosscatalog.com
www_hil-tech.com
www.jrsmith.com
www.env2]1.com
www.practicalbestmgmt.com
www.remedialsolutions.com
www.stormceptor.com
www.stormtreat.com

www.stormwatermgt.com
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design combined with sedimentation containment
and overflow protection” to trap sediments and
reduce contaminant levels in stormwater and other
wet weather runoff, according to Hydro Compliance
Management Inc. of Whitmore Lake, Mich., the
product’s manufacturer. Specifically, Hydro-Kleen
removes hydrocarbons, organically bound metals,
polychlorinated biphenyls, pesticides, volatile organic
compounds, sulfides and other contaminating waste
products, according to the company.

Hydro-Kleen units may be placed into an existing
catch basin or drain by removing the cover or
grate, inserting the unit into the basin and replac-
ing the cover. As water enters the system, it is
directed into a sedimentation chamber where
course sediment and debris are collected, and from
there it flows into the filtration side of the system.
The first media (Sorb44) catches hydrocarbon
contaminates through absorption into a hydropho-
bic pulp material. The second media, an activated
carbon (AC10), removes remaining hydrocarbons
and a variety of organically bound metals and
other contaminants.

The system must be maintained on a regular schedule
to prevent the filter media from becoming saturated
by contaminants or blocked by sedimentation and
debris buildup. Maintenance consists of removing the
catch basin or drain cover, vacuuming debris from
the sedimentation chamber and replacing filters
every four to six months.

A typical unit costs around $2,000, and the media
can be replaced for less than $400, including labor.
Hydro-Kleen does not require expensive installa-
tion and labor costs because it fits into most
existing catch basins, the company notes. For more
information, contact Hydro Compliance Manage-
ment Inc. at (800) 526-9629, or visit its web site at
www.HydroCompliance.com.

CDS Unit

CDS Technologies Inc. of Morgan Hill, Calif., is the
manufacturer of the patented Continuous Deflec-
tive Separation (CDS) water pollution control unit,
which removes trash, debris, vegetation, course
and medium sediments, and some fine sediments
from stormwater under rapid flow conditions,
according to the company. The unit consists of a
cylindrical tank with specially shaped inlet and
outlet channels that lead the water smoothly to
and from the unit. As water passes through a
separation screen with 0.048-inch or 0.185-inch
openings, solids contained in the water stream
move away from the screen toward the center of
the unit where they either float to the top and are
retained in a separation chamber, or sink down-
wards and are collected in a sump.
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The CDS process relies on a “unique hydraulic
balance to effect separation without blocking or
clogging the screen,” according to the company.
The operating principle of the unit is to create
increased velocity along the screen that washes
particles away from the screen’s face, allowing
only water to pass through the screen’s holes. The
velocity along the screen is many times greater
than the velocity that pushes the water through
the screen. It is the ratio of these two types of
velocity that achieves the “hydraulic balance” of
the system, according to the company.

According to Bob Howard, company manager, “no
other device that separates solids from liquids
employs the nonblocking, indirect screening
process of CDS units.” Direct screening filtration
systems are subject to clogging, which reduces
trapping efficiency and the hydraulic performance
of the drainage system, Howard said.

A CDS unit captures 100 percent of floatable solids
and removes 100 percent of all particles equal to or
greater than the screen opening size, according to
the company. The unit also can capture as much as
100 percent of sediment that is half the screen
opening size, the company claims. CDS units
retain 100 percent of the material they capture,
even under high flow conditions, and the pollut-
ants do not wash-out during high flow or flood
events, according to company materials.

Recent laboratory tests have shown that adding
sorbent material to the separation chamber also
enables the CDS unit to capture more than 80
percent of the free oil and grease transported in
stormwater, the company said. According to CDS
Technologies, the hydraulic characteristics of the
CDS unit and the design of the separation chamber
provide an excellent opportunity to achieve
maximum exposure of sorbent material to the
pollutants, thereby allowing the capture and
retention of most oil and grease found in stormwa-
ter runoff. CDS Technologies presently is working
with a number of cities to enhance the effective-
ness of existing oil/water separators in the cities.

CDS units can treat from 1 cfs to 300 cfs of runoff.
The price of units range from $13,000 to $750,000,
depending on the amount of flow being treated.
Operation and repair requirements of CDS units
are minimal, according to the company. Mainte-
nance of a unit consists of cleaning out the sump
with a vacuum truck on a seasonal basis, which
costs between $250 and $1,500 depending on the
storage capacity of the unit. For more information,
contact CDS Technologies at (888) 535-7559, or visit
the company’s web site at www.cdstech.com. ll
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Stormwater-Related News in Capsule Format

Proposed Legislation Aims to Reduce Polluted
Runoff. Rep. Ron Kind, D-Wis., recently intro-
duced a bill in Congress that would reduce sedi-
ment and nutrient build-up in the Upper Missis-
sippi River (UMR) by targeting polluted runoff
from farms and city streets, according to a press
release from Kind'’s office. “UMR has been slowly
filling” with sediment, nutrients and other pollut-
ants that wash off farms and yards, causing a
reduction in wetland habitat in the river. The new
legislation—called the Upper Mississippi River
Conservation Act—would address the polluted
runoff problem by establishing a water quality
monitoring network and a computer modeling
program to identify significant sources of pollu-
tion in the UMR basin. In addition, the legislation
would increase funding for conservation programs
that provide assistance to landowners who volun-
tarily implement land use practices designed to
reduce erosion and polluted runoff.

New Fact Sheet on Forestry Published. The U.S.
Environmental Protection Agency (EPA) recently
published a new forestry fact sheet—Achieving
Cleaner Water Across America: Supporting Effective
Programs To Prevent Water Pollution from Forestry
Operations—that explains August 1999 proposed
regulatory revisions to the National Pollutant
Discharge Elimination System (NPDES) permit
program regarding forestry activities (64 FR 46058,
Aug. 23, 1999).

According to EPA, despite public and private
forest management efforts, pollutants such as
sediment and excess nutrients contained in runoff
from forestry operations—e.g., road building and
harvesting—have caused water quality problems.
The proposed regulations would allow states to
control pollution from forestry operations, but
only where:

e the operations includes a discharge of stormwa-
ter from a discrete conveyance; and

* the state permit authority determines that the
operation is a significant contributor of pollut-
ants or is contributing to the violation of a water
quality standard.

Specifically, if needed, states would have the
authority to issue an NPDES permit for a forestry
stormwater discharge, according to the proposed
rule. Forestry operations that are not causing
significant water quality problems would not be
subject to permitting requirements.

The forestry fact sheet is available on the Internet
at www.epa.gov/owow/tmdl/proprule. html.
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For more information on forestry best manage-
ment practices and the development and imple-
mentation of forest management plans, visit EPA’s
Office of Wetlands, Oceans and Watersheds web
site at www.epa.gov/owow /nps/MMGI/Chapter3.

NRCS Offers Free Water Quality Monitoring
Course. The National Resources Conservation
Service (NRCS) of the U.S. Department of Agricul-
ture is offering a self-paced training course on how
to design a water quality monitoring system. The
focus of the course, which is available to the public
free of charge, is on evaluating the effectiveness of
nonpoint source control and conservation practices
in agricultural settings; however, learned prin-
ciples and procedures may be applied more
generally, according to NRCS.

A pretest is administered at the time of registra-
tion. A score of 48 or more correct answers out of a
total of 50 questions indicates the participant has a
basic understanding of the material and will not be
registered for the course. Participants scoring
below 48 will receive instructional materials for
self-study, including the NRCS National Handbook
of Water Quality Monitoring, a video and student
workbook. For more information on registration
and testing, visit NRCS’s web site at www.ftw.
nrecs.usda.gov/nedc/homepage.html.

Report Documents CWA Violations. A national
report, Poisoning Our Water: How the Government
Permits Pollution, released by the U.S. Public Interest
Research Group (PIRG) looks at the behavior of
dischargers of water pollution nationwide. The report
documents violations of the Clean Water Act (CWA)
that occurred between October 1997 and December
1998, as recorded in the U.S. EPA’s Permit Compli-
ance System database. It also summarizes toxic
chemicals discharged into U.S. waters, based on data
in the Toxics Release Inventory. According to PIRG,
nearly 30 percent of the nation’s largest industrial,
municipal and federal facilities were in “serious
violation of CWA at least once during a recent
15-month period.”

To increase compliance with water permits, the
report recommends:

* imposing mandatory minimum penalties for
facilities that violate permits (the amount of the
penalty should be set to prevent polluters from
profiting by breaking the law); and

e removing obstacles to citizen suits, including
allowing citizens to sue federal facilities.

The report is available on the Internet at
www.pirg.org. B
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New Legislation May Provide Funding For Phase Il Municipalities

State and local governments are concerned about
the high costs associated with developing and
implementing new stormwater programs for
municipal separate storm sewer systems serving
fewer than 100,000 people, as required by phase II
of the U.S. Environmental Protection Agency’s
(EPA) stormwater program. A bill highlighted at
the 2000 National Conference on Tools for Urban
Water Resource Management and Protection, held
in Chicago in February, would help address the
concerns of permit writers and municipal storm-
water permittees that are anxious about how they
will balance the capital needed to meet mandatory
stormwater controls with the investments already
made under other urban wet weather programs.

Conference speaker Jeffrey L. Lape, chief of EPA’s
Water Quality and Industrial Permits branch,
highlighted a bill recently introduced by Rep.
Steven C. LaTourette, R-Ohio, that would amend
the Clean Water Act to provide funds to munici-
palities struggling to control urban wet weather

LA Developers Must Limit Stormwater
Runoff Under New “Treatment Standard”

A new stormwater “treatment standard” recently approved by the Los
Angeles Regional Water Quality Control Board (LARWQCB) will
require certain building projects in Los Angeles county to limit storm-
water runoff, according to Xavier Swamikannu, stormwater program

manager for the Los Angeles region.

Under the new rule, a variety of development sites in Los Angeles
county will have to be designed to collect or filter the first three-
quarters of an inch of stormwater runoff that flows from roofs, park-
ing lots and other pavement, Swamikannu explained. This require-
ment is far more stringent than what the federal Clean Water Act

requires, he noted.

Specifically, the standard applies to new commercial development
projects over 100,000 square feet, new parking lots with 25 or more

Thompson
Publishing
Group——

discharges. “The federal government is raising the
bar when it comes to clean water standards while
the pot of money to help communities meet those
standards keeps shrinking,” LaTourette said in a
recent press release.

The Urban Wet Weather Priorities Act of 2000 (HR 3570)
would provide grants to municipalities to encourage
the use of watershed management techniques to
control wet weather pollution and to determine the
most cost-effective management practices for reduc-
ing pollutants in wet weather flows. The bill also
would address the “clean water funding gap” by
establishing an urban wet weather grants program,
according to LaTourette. Finally, the bill would
establish nationally consistent control standards for
three urban wet weather programs, including the
stormwater program. The bill has been referred to the
House Transportation and Infrastructure Committee
for further review.

(Continued on page 6)
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Stormwater-Related News in Capsule Format

EPA Proposes Revisions to Water Quality Listing
Regulations. The U.S. Environmental Protection
Agency (EPA) recently proposed revisions to the
total maximum daily load regulations that would
eliminate the regulatory requirement for states,
territories and authorized tribes to submit to the
agency lists of impaired and threatened waters by
April 1, 2000 (65 FR 4919, Feb. 2, 2000). The proposed
revision would not apply to situations where EPA
has been required by a court order, consent decree or
settlement agreement to take action based on a state’s
year-2000 list. The proposal only affects the April 1,
2000, list. The existing regulatory requirement that
lists be submitted on April 1, 2002, and on April 1 of
subsequent even numbered years remains un-
changed. For more information, contact EPA’s
Annette Widener at (202) 401-4078.

Ohio EPA Proposes Changes to Industrial
Stormwater Permit. Ohio EPA issued a draft
general permit for stormwater discharges associ-
ated with industrial activity on Dec. 22, 1999, that
would limit the categories of industrial activity
covered by the permit.

Under the proposed revisions, the following
industries would no longer be eligible for general
permit coverage:

e petroleum bulk stations and terminals;

* mineral mining operations;

e Jandfills;

* new facilities with coal pile runoff; and

* new discharges to state resource waters, out-
standing resource waters and superior high-
quality waters.

Industries no longer eligible for coverage under the
permit would have to apply for individual permits,
according to Ohio EPA. Individual permits are
subject to more site-specific requirements, public
participation and individual review.

The revised general permit would continue to
require dischargers to develop and implement a
stormwater pollution prevention plan and fulfill
annual monitoring requirements. The proposed
permit also would cover industries that formerly
received an industrial stormwater group applicant
general permit, according to Ohio EPA.

A general permit covers many facilities that have
similar discharges or operations. Ohio EPA has
issued six general permits to date. The state-wide
permits undergo one antidegradation review at the
time of issuance and have a five-year duration.

Copies of the proposed draft general permit and a
fact sheet may be viewed on the Division of Sur-
face Water’s web site at www.epa.state.oh.us. The
draft permit will be issued as a final action unless
the director revises it after consideration of the
public hearing record or written comments, accord-
ing to Ohio EPA.

Template May Help Municipalities Comply with
Phase II Requirements. The North Central Texas
Stormwater Management Program has created a
“management template,” called the Water Quality
Management Program Template for New and Redevel-
opment, to assist municipalities regulated under
phase II of EPA’s stormwater program meet the
requirement to minimize the discharge of pollut-
ants from areas of new development and signifi-
cant redevelopment.
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The template is divided into two parts. The first
part lists new development and redevelopment
goals that apply to the entire region, such as
promoting low-impact development, the effective
use of pervious surfaces and landscaping for
commercial/municipal properties. The template
lists several different options designed to achieve
each goal. Permittees may choose the option that
is best suited to their local stormwater program.
The second component lists permittee-specific
activities that apply only to particular permittees.

The format and content of the template have been

reviewed and deemed acceptable by EPA Region 6. -

The combination of the regional and permittee-specific
formats “will allow permittees to work together,
while still allowing flexibility for unique activities,”
according to the city of Fort Worth, Texas, that
participated in the creation of the template.

A copy of the template is available on the Internet at
http:/ /ci.fort-worth.tx.us/dem/stormpg.htm. The
web page also provides a list of web sites for munici-
pal and county stormwater programs throughout
the United States.

New Team Effort To Control Erosion. Emerging
along with EPA’s phase II rule governing stormwa-
ter runoff are groups of local government officials
and organizations dedicated to preventing erosion
and runoff in their communities. One example is
the Erosion Team or E-Team, created by the Minne-
sota Pollution Control Agency (MPCA) and the
Dakota County Soil and Water Conservation
District. The group provides training and partner-
ing efforts to help local governments design afford-
able erosion-control programs.

In two training sessions, the E-Team explains how
to develop a permitting program and how to
implement it. The first session, designed for elected
officials and administrators, brings in speakers
from other communities to describe their experi-
ences, such as how they funded their programs.
The second session, geared toward field personnel
such as city engineers and public works employees,
focuses on how to design and operate the program.

For additional information, contact MPCA's Jay
Michels at (651) 296-7036. &

Ky. Law Designed To Keep Animal Waste Out of Stormwater

Following on the heels of the Unified National
Strategy for Animal Feeding Operations, released
last year by the U.S. Department of Agriculture
(USDA) and the U.S. Environmental Protection
Agency (EPA), another state has enacted a law
aimed at reducing contamination of surface
waters by animal waste in stormwater runoff (see
September 1999 newsletter, p. 3, and April 1999
newsletter, p. 1).

Pursuant to emergency regulations, certain
companies that pay farmers to raise livestock on a
large scale in Kentucky must obtain a Kentucky
Pollutant Discharge Elimination System (KPDES)
permit (401 KAR 5:072E, Feb. 14, 2000). The
regulation, signed by Gov. Paul Patton, also states
that these companies will share liability for “any
environmental violation that occurs as a result of
the animal feeding operation,” according to Mark
York, spokesman for the Kentucky Natural
Resources and Environmental Protection Cabinet.

Companies required to get a permit include those
who enter into contracts with owners or operators
of concentrated animal feeding operations
(CAFOs) and: own the animals; direct the manner
in which the animals are housed or fed; or control
the input or other material aspects of the opera-
tion. These companies also will share liability
with the farmer for any violation of the KPDES
permit, the regulations state.
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Once a company obtains a KPDES permit, it will not
need a separate permit to cover stormwater dis-
charges, said York. The KPDES permit requirements
adequately address the management and control of
stormwater runoff, he explained.

To address promptly environmental concerns raised
by CAFOs in Kentucky, the rule takes effect immedi-
ately and applies to swine, poultry, beef and dairy
operations in the state that confine more than 1,000
animal units, according to the regulations. An “ani-
mal unit,” commonly referred to as one head of beef
cattle, is used to measure waste production.

In addition, the new regulations place restrictions on
where livestock barns, poultry houses and lagoons
may be located, stating that they “shall not be located
in a 100-year floodplain or a sinkhole.” The rule also
sets out a specific distance at which waste handling
structures must be “setback” from nearby
waterbodies and roads. For example, beef and dairy
barns must remain at least five miles away from a
public water intake, according to the regulations.
These requirements apply only to structures that will
be “constructed or expanded” after Feb. 14.

The regulations were schedule to be published in the
March 1, 2000, Administrative Register of Kentucky.
Printed copies of the Unified National Strategy for
Animal Feeding Operations may be obtained by calling
USDA at (202) 720-3210 or EPA at (202) 260-7786. &
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Calendar of Events

New Stormwater Management Technologies. The
Michigan Department of Environmental Quality
will present “Stormwater Treatment: Evaluation of
New Technologies” on April 10 in Lansing. The
workshop will explore new ways to improve the
wet-weather health of urbanizing watersheds and
provide an opportunity to learn about new ways
to treat stormwater and mitigate its impacts, as
required by new regulations. Vendor presentations
will be followed by expert panel discussions. For
more information, call (517) 487-1991.

Stormwater Management Conference in Dela-
ware. The Sediment and Stormwater Management
Program of Delaware’s Department of Natural
Resources and Environmental Control will sponsor
“Conference 2000” Oct. 24-26 at the University of
Delaware in Newark. The conference will focus on
issues related to erosion, sediment and stormwater
management, including regulatory programs, best
management practices, low-impact development
and watershed programs, and will present case
studies. For more information, contact Jeanne
Feurer at (302) 739-4411 or via e-mail at
jfeurer@dnrec.state.de.us.

Regulatory Compliance Course. Government
Institutes will host “The Storm Water Discharge
Regulations Course” May 18-19 in Arlington, Va. The
course will cover how the federal stormwater pro-
gram is evolving; techniques for streamlining moni-
toring requirements; how to manage reporting and
recordkeeping requirements; the steps involved in a
stormwater pollution prevention (SWPP) plan; and
how to determine first-hand what will and will not
work, after critiquing other SWPP plans. For more
information, call (301) 921-2345. &

LA Developers

(Continued from page 1)

spaces, gas stations, auto repair garages, restau-
rants over 5,000 square feet, and subdivisions with
at least 10 houses, Swamikannu said. To meet the
new requirement, developers may select from 30
to 40 stormwater control techniques outlined in
the appendix to the rule. For example, planting
grassy swales allows runoff to seep into the
ground instead of flowing into storm drains,
Swamikannu said. Other options include building
detention ponds and trenches for collecting
stormwater or installing filters in curbside drains,
he said.
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Although the rule was not designed to control runoff
at existing developments, it will apply to all redevel-
opment projects, which eventually will lead to a
decrease in stormwater runoff, Swamikannu said.
LARWQCB’s main goal was to ensure that the
amount of polluted runoff does not increase as the
county grows with new buildings, parking lots and
housing subdivisions, he explained, stating that the
“rule is designed to eliminate 85 percent of runoff
from new developments.”

Los Angeles County now joins a handful of places
in the country, including Maryland, Washington,
Hawaii and Florida, that have restricted the
amount of pollution that flows off urban land,
Swamikannu said. A similar action currently is
being considered in several other of California’s
nine water quality control regions, he said.

The builders will be subject to penalties if
they fail to collect or filter the f[ijrsf three-

quarters of an inch of rainfall; no exceptions.

Xavier Swamikannu

—stormwater program manager

The new standard was hotly disputed, however, as
officials representing nearly all of Los Angeles
county’s 85 cities tried to persuade LARWQCB to
reject the runoff standard. Numerous concerns
were raised, such as uncertainties over how well
the suggested stormwater control techniques
would work and the potential high costs to devel-
opers in meeting the new treatment standard.

Swamikannu pointed to two critical issues that
developers and city officials must address. First,
the building industry will be held to a specific
control standard, Swamikannu said, adding that
implementing good housekeeping measures to
control stormwater runoff will no longer suffice.
The builders will be subject to penalties if they fail
to collect or filter the first three-quarters of an inch
of rainfall; no exceptions, he said. Second, city
officials must find personnel and resources to
maintain any stormwater filtering or collection
systems once they are in place.

The rule requires city governments to amend their
local ordinances by mid-July to reflect the new
treatment standard. By mid-August, measures
must be in place to ensure that the standard is
properly implemented. For instance, each city will
need to review all new development plans to
determine compliance before issuing a building
permit, Swamikannu said. Penalties must be
assessed where the standards are not properly
met, he said. B
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EPA Official Outlines Future of Urban Wet Weather Programs

Future progress in cleaning up polluted waterways
may be linked to the development of water quality
programs that control urban wet weather pollution,
according to federal, state and local government
officials present at the 2000 National Conference on
Tools for Urban Water Resource Management and
Protection, held in Chicago in February.

Almost 40 percent of the nation’s waters still do
not meet water quality goals, said J. Charles Fox,
U.S. Environmental Protection Agency (EPA)
assistant administrator for water, who spoke on
the future direction of the agency’s urban wet
weather programs. Fox pointed out that 20 percent
to 40 percent of current water pollution problems
stems from stormwater runoff and other urban wet
weather discharges. In his discussion of the federal
government’s emerging role in controlling urban
wet weather pollution, Fox’s focused on three
areas: government funding, anticipated regulatory
actions and smart growth.

Government Funding

According to Fox, President Clinton has proposed
to substantially expand fiscal year 2001 funding
for grants to states for water pollution control. The
president’s budget proposes an additional

$50 million in funding for Clean Water Act (CWA)
Section 319 grants to states to control nonpoint
source pollution, and a $45 million increase in
CWA Section 106 grants to states to establish and
implement ongoing water pollution control
programs. Most of the Section 106 grant money,
however, will go directly to funding the total
maximum daily load (TMDL) program, according
to Fox.

Recognizing a shortage of financial assistance
available for nontraditional sources of water
pollution, such as stormwater, Fox acknowledged
the “need for a national debate” to identify what is
“reasonable funding” for clean water infrastruc-
ture investments and water pollution control. Fox
also mentioned proposed legislation that would
expand the Clean Water State Revolving Fund and
“get more money out to nontraditional projects.”

Regulatory Actions

Fox discussed future CWA programs slated for
this year, such as revising the TMDL program and
a rulemaking to address sewer overflows. EPA
proposed two sets of regulations on Aug. 23, 1999,
that would revise the TMDL program, which
requires states to identify waters not meeting
pollution standards and develop plans to clean
them up (64 FR 46012, 46058). The proposed
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package would, among other things, revise the
rules for National Pollutant Discharge Elimination
System (NPDES) permits to provide additional
means for obtaining “reasonable assurance” that
nonpoint source pollution reductions actually will
occur, Fox explained. The NPDES rule would
allow a state to designate some nonpoint sources
as point sources, Fox said. EPA plans to finalize
the proposal this summer, he added.

The agency also expects to propose a rule to
address sanitary sewer overflows, which occur as
a result of heavy storms, poor maintenance and
operation of sewer systems or other causes, Fox
said. EPA anticipates that the proposed rule will
provide a clearer regulatory framework, including
standard permit conditions. According to Fox, the
agency plans to propose the sanitary sewer over-
flow rule in May.

Other actions EPA expects to take by the end of
the year include proposing revisions to the efflu-
ent guidelines for poultry and swine feedlots, and
large beef and dairy cattle operations, Fox said.
The agency also intends to issue NPDES permit
guidance for animal feeding operations.

Smart Growth

The adoption of “smart growth” policies, such as
measures to preserve green space and other
“environmentally critical areas,” can substantially
benefit overall water quality, Fox said. Several
national water program projects, such as TMDL
and stormwater regulations, have the potential to
encourage smart growth policies, he said. For
instance, under the proposed TMDL regulations,
where a state allows a “large new discharge” to
polluted waters, the discharge permit must not
cause further harm to the receiving water. In
addition, recently enacted phase II stormwater
regulations will help EPA monitor new develop-
ment projects.

But it is the federal government’s job to make sure
that proper incentives are in place, Fox said. B

Attention Subscribers

The complete stormwater phase Il final
rule and preamble can be found on the
Stormwater Permit Manual web site at
www.thompson.com/tpg/strm.html.
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New Legislation
(Continued from page 1)

The Association of Metropolitan Sewerage Agen-
cies (AMSA) worked closely with LaTourette and
other interest groups to draft the language of

HR 3570. According to AMSA, today’s water
quality impairments are far more complicated and
expensive to control than the “easily identifiable
point sources of the past.” For example, in EPA’s
most recent Clean Water Needs Survey, the agency
predicted that it will cost $7.4 billion to control
stormwater runoff over the next 20 years.
Nonpoint source control projects were valued at
$9.4 billion, and the survey estimated that

$44.7 billion would be needed to control combined
sewer overflows through the year 2020. But a
recent report released by AMSA and the Water
Environment Federation (WEF)—The Cost of
Clean—estimated much higher costs.

“The federal government is raising the bar
when it comes to clean water standards
while the pot of money to help communities
meet those standards keeps shrinking.”

Rep. Steven C. LaTourette

At the conference, many participants commented
that the only consistent federal funding source for
clean water projects, the Clean Water State Revolv-
ing Fund, has been repeatedly targeted for reduc-
tions by the administration. A recent WEF press
release states that EPA proposed to cut the fund to
$800 million in 2001, down from $1.35 billion in
fiscal year 1999. Because there is nominal federal
funding available, communities have to pass the
costs of complying with EPA wet weather pro-
grams on to new businesses, said LaTourett. Local
governments alone can’t pay “the cost of clean,”
according to the AMSA and WEF report.

Urban Watershed Demonstration Grants

To date, municipalities have spent billions of
dollars on wet weather controls with limited
scientific knowledge about the effectiveness of
stormwater control practices, according to com-
ments made by conference attendees. HR 3570
would direct EPA to conduct municipal demon-
stration projects related to:

¢ the management of urban wet weather flows on
a watershed or subwatershed basis; and

e the determination of stormwater management
controls that are cost-effective in reducing
pollutants from urban stormwater runoff.

The bill would authorize $45 million over the next
three years to fund the watershed demonstration
projects. The bill also specifies that EPA should
allow those municipalities participating in the
projects to engage in innovative practices, includ-
ing utilizing a watershed approach to control the
cumulative wet weather flows from an urban area.

Urban Wet Weather Grants Program

If enacted, HR 3570 would establish a new grants
program to help fund specific municipal wet-
weather control efforts, including:

¢ planning, design and construction of facilities to
intercept, transport or control flows from
separate storm sewer systems, as well as com-
bined and sanitary sewers;

* planning and implementation of urban wet
weather control measures and management
practices; and

* development and implementation of urban
watershed management plans.

The bill calls for $3 billion in grant money over the
next three years and specifies that the grants may
be awarded only to municipalities or local govern-
ments, intermunicipal agencies, regional sewer
districts or interstate agencies. In 2002, and every
two years thereafter, EPA would be required to
submit a report to Congress recommending
funding levels for the following two years. In
addition, the bill would require the federal gov-
ernment to share at least 55 percent of the cost of
activities carried out using the grant money.

Requirements for Municipal Stormwater Discharges

The bill also would clarify that “the original intent
of Congress was to require the use of targeted best
management practices to control municipal storm-
water pollution to the maximum extent practi-
cable, and not to impose numerical discharge
standards,” according to a companion summary of
the bill prepared by AMSA. The bill provides a
definition for the term “maximum extent practi-
cable,” which is not defined in the phase II storm-
water regulations. In addition, the bill would
require municipalities to take affirmative steps to
escalate their control strategies if further analysis
indicates that water quality impairments continue
to occur after the implementation of best manage-
ment practices.

Groups supporting the bill include AMSA, WEEF, the
National League of Cities, the National Association
of Counties, the U.S. Conference of Mayors, the
American Public Works Association and the Na-
tional Association of Flood and Stormwater Manage-
ment Agencies. ll
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XL Projects Aim To Reduce Pollutants in Stormwater Runoff

Two publicly owned treatment works (POTWs)
have volunteered to focus their energy and
resources on activities that will reduce contami-
nates in stormwater runoff. Their innovative plans
are described in separate draft Project XL Final
Project Agreements (FPAs), which recently
became available to the public, according to
notices issued by the U.S. Environmental Protec-
tion Agency (EPA) (64 FR 67912, Dec. 3, 1999, and
64 FR 72350, Dec. 27, 1999).

Project XL is a national pilot program that gives
regulated sources the flexibility to develop alterna-
tive technologies or strategies to replace or modify
regulatory requirements, on the condition that they
produce “superior environmental results.” In 1998,
EPA issued a notice inviting POTWs to submit
proposals for XL projects that aim to increase the
effectiveness of wastewater pretreatment programs
(63 FR 34170, June 23, 1998). In response, the cities of
Denton, Texas, and Albuquerque, N.M., proposed
projects that would enable POTWs in those cities to

Broad Range of Stormwater Dischargers

reduce the pollutant loads entering their wastewa-
ter collection systems by integrating stormwater
management measures and controls with their
existing industrial pretreatment programs (IPPs).

Under Denton’s draft Project XL FPA, the city
would redistribute its IPP resources toward water-
shed protection, focusing specifically on pollutants
in urban stormwater drainage.

The project would allow Denton’s POTW to reduce
the amount of monitoring and annual inspections
of certain industrial sites if it voluntarily imple-
ments stormwater controls similar to those re-
quired under EPA’s phase II stormwater program,
which regulates operators of both small construc-
tion activities and small municipal separate storm
sewer systems. Reducing the frequency of indus-
trial user inspections and visits would allow
Denton to develop and implement best manage-
ment practices (BMPs) to control the runoff of

(Continued on page 5)
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Encounter EPA Enforcement Actions EPAReion 6 s Finl NFDES

A first-of-its-kind enforcement action was launched against a North-
western feedlot as part of an ongoing effort by the U.S. Environmen-
tal Protection Agency (EPA) and state agencies to ensure that concen-
trated animal feeding operations (CAFOs) comply with the Clean

Water Act (CWA).

Several facilities in other industries recently have been investigated and
charged by EPA officials with violating stormwater discharge regula-
tions, indicating the agency is committed to achieving compliance across
the board with all CWA water pollution requirements.

In the CAFO case, EPA filed a complaint against Thomas T. Nicholson
of CC&T Livestock, a large dairy replacement feeding operation in
Canyon County, Idaho, seeking $95,000 in civil penalties for alleged

CWA violations, according to EPA Region 10.
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EPA Region 6 Issues Final NPDES General Permit Covering
Stormwater Discharges From Concrete Facilities in Texas

A new National Pollutant Discharge Elimination
System (NPDES) general permit authorizing
discharges of contact stormwater and wastewater
from ready-mixed concrete plants, concrete
products plants and their associated facilities in
Texas was issued Jan. 13 by U.S. Environmental
Protection Agency (EPA) Region 6 (64 FR 2166).

The new permit establishes numeric effluent
limits for a variety of pollutants and specifies a
minimum frequency of monitoring and sample
type for each chemical. In addition, permittees are
required to develop and implement stormwater
pollution prevention plans (SWP3s).

Coverage Conditions

To be covered under the permit, operators of facili-
ties currently discharging contact stormwater from
ready-mixed concrete plants, concrete products
plants and their associated facilities must submit a
notice of intent (NOI) no later than May 14. New
dischargers must submit an NOI 30 days prior to
beginning operations. The five-year permit took
effect Feb. 14 and will expire Feb. 14, 2005.

Even though Texas assumed authority for the
NPDES program in 1998, EPA Region 6 issued the
permit because the permit was drafted before
Texas received permitting authority. However,
NOIs and discharge monitoring reports must be
sent to the Texas Natural Resources Conservation
Commission (TNRCC), the NPDES permitting
authority, instead of EPA. According to the
permit, NOIs must be submitted on a form pro-
vided by TNRCC. The form may be obtained by
calling Charles Eanes at (512) 239-4563.

The permit defines “contact stormwater” as
“stormwater which comes in contact with any raw
material, product, by-product, co-product interme-
diate or waste material.” Covered facilities include
those in Standard Industrial Classification 3271,
3272 and 3273.

Permit Limits

The permit places numeric effluent limits on oil
and grease, total suspended solids and pH. Permit-
tees are required to monitor for these pollutants
once a month using grab samples. In addition, the
permit restricts the quantity of arsenic, barium,
cadmium, chromium, lead, manganese, mercury,
nickel, selenium, silver and zinc that may be
discharged from facilities covered by the permit.
Permittees must monitor for these pollutants at
least once a year using grab samples.

Facilities with multiple stormwater-only outfalls
discharging substantially identical stormwater
effluents will have the option of collecting and
analyzing an effluent sample from one outfall and
reporting the results for the other substantially
identical outfalls. In the SWP3, the permittee must
explain why the outfalls are expected to discharge
substantially identical effluents. This option does
not apply to outfalls discharging wastewater.

Pollution Prevention

Each facility covered by the permit that discharges
contact stormwater must prepare and implement
an SWP3. The plan should identify potential
sources of pollution that may contribute pollutants
to stormwater discharges. In addition, it should

(Continued on page 6)
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Stormwater Runoff May Harm Fish Communities, Studies Show

A coalition of conservation, environmental and
sportsman groups led by Community and Environ-
mental Defense Services (CEDS) is calling on local
governments everywhere to protect fisheries by
implementing and enforcing laws that control
construction site pollution and post-construction
stormwater impacts.

Stormwater pollution generated from land develop-
ment could damage 600 miles of waterways in the
state of Maryland over the next 20 years, according
to a recent study prepared by CEDS president
Richard Klein. Specifically, the study—Preventing
Damage to 600 Miles of Maryland Streams, Wetlands
Rivers, & Tidal Waters—points out a number of
reasons why stormwater runoff from developed
land is harmful to aquatic life. Although the study
proposes modifications to Maryland’s stormwater
management program, its analyses and conclusions
have broad-based implications.

The mud washed from a typical construction site
can damage three miles of downstream waters and
recovery may take up to a century, according to a
related CEDS study—How Much Development Is Too
Much For Streams, Rivers, Lakes, Tidal Waters &
Wetlands? Sediment loadings from agriculture and
construction sites choke streams and destroy fish as
well as fish spawning sites, the study states. In
addition, operating heavy equipment in wetlands
and channels can intensify the impact on aquatic
life, particularly if a habitat is altered or migration
barriers are created.

Post-construction Effects on Fish

Construction leads to an increase in impervious
surfaces, which prevents rainwater and snowmelt
from soaking into the earth, the development
study states. As a result, pollutants from rooftops,
parking lots and streets are washed off into
nearby waterways, harming the aquatic environ-
ment. According to CEDS, the first inch of rain
carries numerous pollutants such as motor-vehicle
fluids, heavy metals, fertilizers and pesticides.
Likewise, CEDS points out a U.S. Environmental
Protection Agency finding that metals, copper, lead
and zinc are frequently found in runoff from imper-
vious areas at concentrations that may be fatal to
most aquatic organisms.

In addition to chemical contaminants, the tem-
perature of street and ponded runoff is harmful to
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many aquatic creatures, the Maryland study
indicates. Stormwater that runs over a sun-baked
asphalt road or parking lot may reach a tempera-
ture of 90 degrees, according to CEDS. Moreover, if
the runoff flows into a stormwater management
pond, it may continue to increase in temperature.
CEDS has established that warmwater fish undergo
stress at 78 F and begin dying when water tempera-
tures reach 86 F. Trout suffer stress at temperatures
above 68 F and begin dying at 72 F.

To reduce the thermal and chemical pollution present
in surface runoff, CEDS recommends that the first 1.5
inches of runoff from all impervious surfaces be
retained by infiltration or bioretention. Both measures
are designed to get stormwater into the soil where it
will be cooled and chemicals will be removed. This

approach is know as groundwater recharge.
(Continued on page 6)

Restaurants Ca"g’?"DU"?Ping“Gi'eqse

The U.S. Environmental Protection Agency
(EPA) recently recognized the city of Cam-
bridge, Mass., for the steps it has taken to
reduce stormwater contamination.

The city’s Department of Public Works (DPW)
discovered that four local restaurants had
been illegally dumping food waste, oil and
grease into a storm drain that runs directly
info the Charles River, EPA said. DPW
ordered the restaurants to stop the practice
immediately.

DPW workers discovered the illicit dumping
while testing a nearby sewer system for
contamination. Workers detected high levels
of bacteria—450,000 colony forming units
(CFU) per milliliter of fecal coliform, com-
pared to an allowable count of 200 CFU—
and subsequently determined that the source
was a nearby storm drain that was coated
with grease and food waste.

Waste thrown into storm drains is a common
source of pollution in the Charles River, accord-
ing to EPA. The agency’s New England office
is working to educate citizens about contami-
nants that pollute stormwater and eventually
end up in the river, such as dog feces,
fertilizer, motor oil and cooking grease. W
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Enforcement
(Continued from page 1)

Nicholson allegedly allowed runoff from the
feedlot’s stock pens to enter nearby ditches and
canals that run into the Snake River, according to
the agency. The complaint alleges that Nicholson
did not take adequate measures to prevent runoff
during rainstorms, which led to 36 different
incidents of contaminated stock pen runoff over a
five-year period.

In addition, Nicholson allegedly allowed dis-
charged animal wastes to flow into waters leading
to the Snake River almost daily for more than a
year in the mid-1990s. Inspectors from EPA and
the Idaho Division of Environmental Quality
warned Nicholson to keep his cattle away from the
ditches, the agency said.

“This complaint is the first time EPA has taken an
enforcement action where the issue is the access of
livestock to ditches, creeks or rivers. It won't be the
last,” said Bub Loiselle, CWA compliance manager at
EPA’s northwest regional office, in an EPA press
release. Large feedlots and dairy operators should
regard this action as a warning that they must keep
their livestock out of creeks, drainage ditches and
other waters, the release states.

Other Industries Charged

In related news, the Hawaii Department of Trans-
portation (DOT) recently was ordered to comply
with federal stormwater discharge requirements at
Honolulu International Airport, according to EPA.

In a compliance order, EPA and the Hawaii
Department of Health (DOH) allege that DOT did
not sufficiently reduce pollutants in its stormwater
runoff from Honolulu Airport. The agency’s order
requires DOT to take action to prevent the dis-
charge of polluted stormwater and comply with all
other stormwater discharge requirements. The
order is the second enforcement action the agency
has begun against Hawaii DOT in the last few
months (see October 1999 newsletter, p. 2).

Stormwater runoff from airports can include litter,
tire rubber, jet fuel, hydraulic fluids, solvent,
lavatory wastes and paints, the agency said. Under
CWA, airports are required to develop and imple-
ment a stormwater pollution prevention plan to
reduce pollutants in stormwater runoff from their
facilities. DOT’s federal National Pollutant Dis-
charge Elimination System permit, issued by DOH
in July 1996, also includes these requirements.
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In other enforcement activities, EPA cited three
concrete companies for allegedly discharging
untreated stormwater runoff into the Washington,
D.C.,, storm sewer system, which discharges into
the Anacostia River, according to the agency’s
mid-Atlantic regional office.

In separate administrative complaints, the agency
alleged that the companies—Opportunity Concrete
Corp. of Washington, D.C.; Maryland Rock Indus-
tries Inc. of Sparks, Md.; and Driggs Corp. of
Capital Heights, Md.—violated requirements of
CWA by failing to control pollution in stormwater
discharged from their industrial sites.

EPA is seeking a $33,000 penalty from both Oppor-
tunity Concrete and Driggs Corp. for allegedly
discharging untreated stormwater runoff and
process wastewater into municipal separate storm
sewer systems without a permit, as required under
CWA. The agency also proposed a $8,200 penalty
against Maryland Rock Industries for allegedly
failing to minimize the discharge of solids such as
sand and fine rock dust to the storm sewer and the
Anacostia River. The concrete companies have the
right to contest the alleged violations and pro-
posed penalties. W

Storm ‘Warnings

Stormwater-Related News in Capsule Format

New Test Procedure for the Analysis of Cyanide
Approved by EPA. The U.S. Environmental
Protection Agency (EPA) recently issued a final
rule that expands the currently approved test
procedures for measuring cyanide in water by
adding Method OIA-1677: Available Cyanide by
Flow Injection, Ligand Exchange and Amperometry
(64 FR 73414, Dec. 30, 1999).

Stormwater permittees with hazardous waste treat-
ment, storage or disposal facilities—Sector K under
EPA’s multi-sector stormwater general permit—must
monitor their stormwater discharges associated with
industrial activity for several pollutants of concern,
including cyanide. The benefits of Method OIA-1667
include: lower detection limit; better accuracy and
precision; improved laboratory safety; and reduction
of hazardous chemical use and associated waste
generation, according to the rule.

Copies of Method OIA-1677 are available from the
National Technical Information Service by calling
(800) 553-6847. For additional information, contact
EPA’s Maria Gomez-Taylor at (202) 260-1639. B
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Project XL

(Continued from page 1)

pollutants from “problem sites” such as parking
lots, recycling centers, junkyards and salvage
yards, which have a greater potential to contribute
pollutants directly to receiving streams, the draft
FPA states.

In addition, erosion control measures, such as the
installation of silt fences to control stormwater runoff
at construction sites, would be assessed by engineers
from Denton’s Water and Wastewater Utilities
Department. The department would submit addi-
tional BMPs to the city’s Planning and Engineering
Departments for recommendation to developers. The
city also would coordinate efforts with several
departments to determine ways to reduce the rate of
stormwater runoff from impervious surfaces. The
draft FPA recommends the use of biofilters in
Denton’s stormwater collection system.

Albuquerque’s Proposal

A similar draft Project XL FPA, submitted by Albu-
querque, would expand its existing IPP to include
stormwater pollution prevention activities. The goal
of this project would be to reduce discharges of 13
pollutants by 10 percent to 50 percent. To achieve this
objective, the city plans to shift its IPP resources from
“less productive requirements” toward conducting a
broader pollution prevention outreach program that
combines various media such as wastewater and
stormwater, thereby preventing the transfer of

pollutants, the draft FPA states. A joint pollution
prevention approach would benefit businesses and
decrease the overall amount of pollutants released to
the POTW, ultimately improving the quality of
receiving streams, it states.

Promoting the establishment of stormwater pollution
prevention plans (SWP3s) would become part of the
POTW's new pollution prevention outreach activities,
according to the FPA. The quality of stormwater
runoff would improve as more businesses imple-
mented SWP3s, it states. In addition, measurement of
nonpoint source stormwater pollutant trends would
be performed by the U.S. Geological Survey under
contract with the city.

Proposed objectives outlined in the draft FPA
include, among other things, collecting stormwater
baseline water quality data to guide stormwater
pollution prevention outreach work and conduct-
ing SWP3 surveys at businesses where stormwater
notices of intent have been filed.

Under the FPA, EPA would grant relief from some
of the regulatory requirements for Albuquerque’s
POTW, such as monitoring and reporting frequen-
cies, in exchange for increasing the effectiveness of
the POTW's pretreatment program. Presently, the
city’s pretreatment program dedicates a minor
part of its resources to pollution prevention work.

Both draft FPAs are available on the Internet at
www.epa.gov /ProjectXL. For more information on
either project contact Adele Cardenas of EPA
Region 6 at (214) 665-7210. &

Results from a recent EPA-funded study
conducted by Resources for the Future
question whether the costs associated with
EPA's Project XL have been reasonable and
whether developing regulations on a site-by-
site basis is manageable.

The study, Cost of Developing Site-Specific
Environmental Regulations: Evidence from
EPA’s Project XL, relies on expenditure data
collected from EPA regional offices and 11
companies that submitted proposals in the
first six months of the program. The study
found that the fixed costs to industry and
EPA regional offices of implementing project
agreements averaged $450,000 per firm.

Policy Research Group Suggests Project XL Is a Costly Endeavor for Some Participants

In addition, the study found that company
interaction with EPA accounted for a major
part of these costs. The lack of coordination
between EPA agency offices as well as an
unclear definition of what “superior environ-
mental performance” entails contributed to
delayed approval of projects. The study also
found that the more innovative and complex
proposals were the most costly to pursue.

The findings suggest that Project XL favors
large firms that can afford to pay develop-
ment costs, and that bias may exist against
more innovative and complex proposals —
precisely the type of proposals Project XL was
designed to foster, according to the study. B
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Stormwater Permit
(Continued from page 2)

include a description of stormwater management
measures and controls appropriate for each
facility and describe how the facility implements
such controls.

The permit recommends that facilities sweep
paved portions of the site that are exposed to
stormwater to prevent spilled cement, aggregate
(including sand or gravel), settled dust and other
materials from contaminating stormwater runoff.
During periods when cement or aggregate is
handled or processed in paved areas, permittees
should sweep at least once a week, the permit
states. In addition, to prevent stormwater expo-
sure to fine granular solids, facilities should store
cement and similar materials in enclosed silos or
building or under covered areas.

The permit offers other measures and controls for
covered facilities including: preventive mainte-
nance of stormwater management devices such as
cleaning oil /water separators, catch basins, and
inspection and testing equipment; routine site
inspections; employee training; recordkeeping and
internal reporting procedures; sediment and
erosion controls; and the management of runoff. In
addition, qualified personnel should conduct site
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compliance evaluations at appropriate intervals
specified in the SWP3 and prepare a report.

For more information, contact Evelyn Rosborough at
(214) 665-7515. Copies of EPA’s response to com-
ments and the final permit can be found on the
Internet at www .epa.gov/earth1lr6/6wq/6wq.htm. B

Fish Communities
(Continued from page 3)

It is “highly probable that recharging 1.5 inches of
runoff will protect the aquatic environment,”
according to Klein. After days of being stored
underground, stormwater will cool to 55 F. In
addition, as stormwater passes through the soil, 83
percent of the nitrogen and up to 98 percent of the
copper will be removed, according to CEDS.

When it is not possible to recharge the first 1.5
inches of runoff from all impervious surfaces, the
excess runoff should be treated with a filtering
measure such as a dry swale or sand filter, said
Klein. “Many filtering measures achieve pollutant
removal almost as high as infiltration,” he said.

CEDS is a combination nonprofit organization,

law clinic and consulting group. For more information,
contact Klein at (410) 329-8194. All CEDS publications
are available on the Internet at www.ceds.org. B
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Phase Il Dictates Mandatory Control Measures for Small MS4s

To reduce pollutants to the “maximum extent
practicable” and significantly improve water
quality, stormwater discharge control programs
for regulated small municipal separate storm
sewer systems (MS4s) must include all six mini-
mum control measures outlined in the phase II
stormwater regulations (64 FR 68723, Dec. 8, 1999),
according to the rule.

Phase II requires all operators of MS4s serving fewer
than 100,000 people to obtain coverage under a
National Pollutant Discharge Elimination System
(NPDES) permit. The permit, at a minimum, will
require the operator to develop, implement and
enforce a stormwater management program de-
signed to reduce the discharge of pollutants from
the regulated system to the maximum extent practi-
cable. To accomplish this task, the program must
include the following six minimum measures: public
education and outreach; public involvement and
participation; illicit discharge detection and

EPA Report Explores Costs and Benefits of
Stormwater Best Management Practices

The benefits of using individual best management practices (BMPs) to
control urban stormwater runoff are site-specific and depend on a
number of factors, according to a new U.S. Environmental Protection

Agency (EPA) report.

These factors include: the number, intensity and duration of wet
weather events; the pollutant removal efficiency of the BMP; the water
quality and physical conditions of the receiving waters; the current
and potential uses of the receiving waters; and the existence of nearby

“substitute” sites of unimpaired waters.

The report, Preliminary Data Summary of Urban Storm Water Best
Management Practices, summarizes existing information and data
regarding the effectiveness of BMPs to control and reduce pollutants
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elimination; construction site stormwater runoff
control; post—construction stormwater management;
and pollution prevention, or “good housekeeping,”
for municipal operations.

Public Education and Outreach

Operators of small MS4s are required to develop
and implement a public education or outreach
program to distribute educational materials to the
community that explain the impacts of stormwater
discharges on water bodies and the steps to take to
help reduce stormwater pollution, according to the
rule. Citizens may ease the burden on municipali-
ties by handing out educational information and
gathering support for the program.

EPA encourages owners or operators of small MS4s
to enter into partnerships with their states or other
governmental entities to fulfill the public education

(Continued on page 4)
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Calendar of Events

Upcoming Conferences and Seminars

Urban Water Protection. The U.S. Environmental
Protection Agency (EPA) and the Chicago Botanic
Garden will cosponsor “Tools for Urban Water
Resource Management and Protection,” Feb. 7-10
in Chicago. The conference will provide partici-
pants with practical, applied information on the
most effective tools and technologies for meeting
the requirements of the phase II stormwater final
rules. Cost: $195. For more information, visit
www.chicago-botanic.org/WaterConf.html or call
(847) 835-8365.

Watershed Outreach Conference. A National
Watershed Outreach Conference is scheduled for
April 17-19 in San Diego. Sponsored by EPA, the
University of California (UC) Cooperative Exten-
sion, the UC Sea Grant Extension Program, the
Aquatic Outreach Institute, and the County of San
Diego Watershed Working Group, the meetings
will include a combination of preconference
workshops, platform presentations, informal
discussion sessions and field trips. Topics to be
covered include creative curricula, linking out-
reach and enforcement, communicating technical
information and creating partnerships to meet
outreach goals. For more information, visit the
conference web site at www.epa.gov/OWOW/
watershed/outreach/events/aprilconf.html,
e-mail Stacie Craddock at craddock.stacie@
epa.gov, or call EPA at (202) 260-3788.

Watershed Academy. EPA’s Watershed Academy
provides training and information on implement-
ing watershed approaches to local, state, tribal,
and federal officials and private practitioners of

watershed management throughout the year. Some
scheduled courses include Jan. 25-26 in Washington;
Feb. 7-11 in Logan, Utah; Feb. 28-March 3 in Cincin-
nati; and March 21-24 in Atlanta. To find the latest
information on course schedules, visit the Academy
web site at http:/ /www.epa.gov/OWOW /water-
shed /wacademy.htm. For more information, contact
Anne Weinberg at (202) 260-7107 or via

e-mail at weinberg.anne@epa.gov.

Interagency Watershed Training Cooperative.
Two courses developed by the federal interagency
watershed training cooperative will be presented in
California in February. “Working at a Watershed
Level,” which addresses a wide range of watershed
assessment, planning and management issues, will be
held Feb. 7-11 in Turlock. In addition, “Stream
Corridor Restoration: Principles, Processes and
Practices,” which deals with characterizing and re-
mediating conditions in stream corridors, will be
held Jan. 31-Feb. 4 in Asilomar. For more information
on the Turlock course, visit www.dpla.water.ca.gov/
sjd/sjrmp /workshop/index.html. For more infor-
mation on the Asilomar course, contact Camilla
Wheat at (559) 784-1500, ext. 1223 or via e-mail at
cwheat/r5_sequoia@fs.fed.us.

AMSA. The Association of Metropolitan Sewerage
Agencies (AMSA) 2000 Winter Conference, “Utility
Leadership in the New Millennium,” will be held
Feb. 1-4 in Albuquerque, N.M. The meetings will
focus on the challenges and opportunities facing
public utility leaders. For more information, visit
AMSA’s web site at www.amsa-cleanwater.org or
call (202) 833-AMSA. &
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New Project Aims To Improve Nonpoint Source Funding Efforts

A new project that seeks to identify innovative ways
to finance nonpoint source (NPS) pollution reduc-
tion recently was launched by the Northeast-
Midwest Institute of Washington and the Marine
Studies Consortium of Chestnut Hill, Mass.

The Nonpoint Finance Project is designed to
improve the efficiency and effectiveness of
federal funding programs that address NPS water
pollution. Although potentially $2 billion per year
in grants or loans is available for NPS projects,
mainly through the U.S. Department of Agricul-
ture (USDA) and the U.S. Environmental Protec-
tion Agency (EPA), the federal government has
devoted little attention on how to maximize the
spending of pollution abatement dollars, accord-
ing to the project’s coordinators.

‘Polluted runoff is the leading cause of water
pollution in the United States.’

—Environmental Protection Agency

The project will explore NPS finance through
forums involving key stakeholders. In particular,
the forums seek to: identify inefficiencies in
federal NPS funding programs; consider innova-
tive finance mechanisms and funding sources;
and explore how to integrate or modify NPS
funding programs to maximize their effectiveness
and increase funding. Representatives from
USDA, EPA, farm organizations, environmental
groups, state governments and the finance
industry participated in the project’s first forum,
held in Chicago last October.

NPS pollution occurs when rainfall, snowmelt or
irrigation runs over land, picks up pollutants, and
deposits them in surface waters. It accounts for 60
percent of all water pollution, according to EPA.
NPS pollution has been targeted by the Clean
Water Action Plan, a joint effort of EPA and
USDA.

In addition, EPA predicts that as states continue
to develop total maximum daily load limits for
pollutants in water bodies that do not meet water
quality standards, greater attention will be drawn
to NPS pollution’s contribution to degraded
water quality, increasing pressure to regulate and
reduce NPS pollution.
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EPA’s Office of Water has developed a catalog,
Federal Funding Sources for Watershed Protection,
which lists federal monies that may be available to
fund watershed protection projects. Copies of the
catalog are available on the Internet at www.epa.
gov/OWOW /watershed /wacademy/fund.html.

A summary of findings and recommendations from
the Chicago forum can be found at www.nemw.org/
ChicagoForum.pdf. For more information on EPA’s
Nonpoint Source Control Branch, visit
www.epa.gov/owow/nps/. B

EPA Praises Plan To Stop Polluted Runoff

The U.S. Environmental Protection Agency
(EPA) recently announced its approval of
$840,000 in new federal funding to prevent
polluted runoff from Nevada’s streets and
highways, parking lots, farms, forests and
rangelands. The funding stems from EPA’s
recent approval of the Nevada Division of
Environmental Protection’s plan for reduc-
ing the state’s polluted runoff over the next
five years, which includes funding for
locally based efforts, according to an EPA
press release.

“The Nevada Nonpoint Source Program is
doing an outstanding job,” said EPA Regional
Administrator Felicia Marcus. “The
program’s excellent plan to reduce polluted
runoff has made it possible for EPA to
award $840,000 in new funding for water-
shed restoration,” she said.

Polluted runoff is the leading cause of water
pollution in the United States, according to
EPA. Because nonpoint source contamina-
tion comes from numerous sources, rather
than a single point such as a wastewater
pipe, polluted runoff has been difficult to
control, EPA said.

Nevada’s Nonpoint Source Program focuses
on the state’s five largest watersheds. The
program has a five-year schedule for assisting
in the development of locally conducted
watershed management plans for each of these
priority watersheds. B
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Control Measures
(Continued from page 1)

requirement. MS4 operators also may look to
nongovernmental organizations (e.g., environmen-
tal, nonprofit and industry) for assistance, because
many already have educational materials and
perform outreach activities, the preamble to the
rule states.

It may be more cost effective to use an existing
state program or to develop a new regional or
statewide educational program than to have
numerous MS4 owners and operators developing
individual programs, according to the preamble.
Although EPA supports the use of existing materi-
als and programs, owners and operators of small
MS4s should attempt to make their materials and
activities relevant to local situations and issues,
while using a mix of strategies to target a wide
range of audiences and communities. Examples
include distributing brochures or fact sheets,
providing economic incentives to businesses and
hosting community projects such as storm drain
stenciling or watershed and beach cleanups.

Educational materials and activities must provide
the public with information on how to reduce
stormwater pollution, such as how to maintain
septic systems properly, or how to properly use
and dispose of landscape and garden chemicals,
used motor oil and household hazardous waste. In
addition, materials directed toward groups of
commercial, industrial and institutional entities
that are likely to have a significant impact on
stormwater should be specific to those groups,
according to the preamble. For instance, informa-
tion given to restaurants should discuss the impact
of grease clogging storm drains.

Public Involvement and Participation

Phase II requires municipal stormwater manage-
ment programs to comply with applicable state
and local public notice requirements, the rule
states. Because traditional methods of soliciting
public involvement are not always successful in
generating interest, alternative advertising meth-
ods should be used whenever possible, including
radio or television spots, postings at bus or sub-
way stops, and announcements in neighborhood
newsletters, the rule states.

Examples of practices that may be incorporated into a
public participation and involvement program
include conducting public meetings to allow citizens
to discuss viewpoints and provide input on stormwa-
ter management policies and best management
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practices, and organizing a citizen watch group to aid
local enforcement authorities.

lllicit Discharge Detection and Elimination

Any NPDES permit issued to an operator of a
regulated small MS4 must require the operator to
develop, implement and enforce an illicit discharge
detection and elimination program, the rule states.
“Illicit discharge” is defined as any discharge to an
MS4 that is not composed entirely of stormwater,
except for discharges pursuant to an NPDES
permit and discharges resulting from fire-fighting
activities, according to the rule.

The illicit detection and elimination program must
include the following:

* astorm sewer system map showing the location
of all outfalls, and names and locations of all
waters of the United States that receive dis-
charges from them;

¢ a prohibition, to the extent allowable under
state, tribal or local law, on illicit discharges
into the MS4, and appropriate enforcement
procedures and actions;

e aplan to detect and address illicit discharges,
including dumping, into the MS4; and

e provisions for the education of public employ-
ees, businesses and the general public about the
hazards associated with illegal discharges and
improper disposal of waste.

According to the preamble, the storm sewer map
should demonstrate a basic awareness of the
intake and discharge areas of the system so that
the MS4 operator can conduct dry-weather field
screening for nonstormwater flows and respond to
illicit discharge reports from the public. EPA
recommends that the MS4 operator collect existing
information on outfall locations (e.g., review city
records, drainage maps and storm drain maps)
and conduct field surveys to verify locations. The
agency also recommends that plans include
procedures for the following: locating priority
areas (i.e., problem areas); tracing the source of
illicit discharges; removing discharge sources; and
evaluating and assessing the program.

Some MS4 permittees may have limited authority
under state or tribal law to establish and enforce
ordinances, or similar means, to prohibit illicit
discharges. In these cases, EPA encourages permit-
tees to obtain the necessary authority, if at all
possible. Otherwise, the NPDES permitting
authority would assume the responsibility for

© Thompson Publishing Group Inc. 2000




implementing this component of the minimum
control measure, the preamble explains.

Control of Construction Site Runoff

Operators of regulated small MS4s must develop,
implement and enforce pollutant control programs
to reduce pollutants in any stormwater runoff
from construction activities that result in a land
disturbance of one or more acres, according to the
rule. Construction activity on sites disturbing less
than one acre may be included in the program if
the activity is part of a larger common plan of
development or sale that would disturb one acre
or more.

The construction runoff control program must
include an ordinance or other regulatory mecha-
nism requiring the implementation of proper
erosion and sediment controls, as well as controls
for other wastes. In addition, the ordinance must
establish penalties for noncompliance, such as
fines, bonding requirements and/or permit
denials. The small MS4 owner also must: deter-
mine appropriate erosion and sediment control
best management practices (BMPs); conduct site
plan reviews; establish procedures for receipt and
consideration of information submitted to the
public; and establish procedures for site inspec-
tions and enforcement of control measures, ac-
cording to the rule.

Because the small MS4 regulations apply only to
discharges from the MS4, this control measure
only requires small MS4 operators to control
runoff into their systems. EPA anticipates, how-
ever, that MS4 operators will find that regulation
of all construction site runoff will prove to be the
most simple and efficient program.

To avoid duplication of small MS4 construction
requirements with NPDES construction permit
requirements, the final rule recognizes that the
NPDES permitting authority can incorporate
qualifying state, tribal or local erosion and sedi-
ment control requirements into NPDES permits for
construction site discharges. This means that if a
construction site is located in an area covered by a
local program, the construction site operator’s
compliance with the local program could consti-
tute compliance with its NPDES permit.

Post-construction Runoff Control
The phase Il rule also requires an operator of a

regulated small MS4 to develop, implement and
enforce a program to reduce pollutants in post-
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construction runoff to its MS4 that results from
new development and redevelopment projects that
disturb one acre or more, the rule states. Specifi-
cally, small MS4 owners or operators are required
to: develop and implement a combination of
structural and/or nonstructural BMPs appropriate
for the community and ensure adequate and long-
term operation and maintenance of those BMPs;
use an ordinance or other regulatory mechanism to
address post-construction runoff from new devel-
opment and redevelopment projects to the extent
allowed under state, tribal or local law; and ensure
that controls are in place to minimize water
quality impacts, according to the rule.

Pollution Prevention

Recognizing the benefits of pollution prevention
practices, phase Il requires an operator of a regu-
lated small MS4 to develop and implement an
operation and maintenance program with the
ultimate goal of preventing or reducing pollutant
runoff from municipal operations into the storm
sewer system. The program must include em-
ployee training on how to incorporate pollution
prevention/good housekeeping techniques into
municipal operations such as maintenance of
parks, golf courses, fleets, buildings and storm
water systems, as well as land development
planning, the preamble states. To minimize
duplication of effort and conserve resources, the
MS4 owner or operator may use training materials
available from EPA, its state, tribe or other rel-
evant organizations.

For more information on EPA’s phase II final
stormwater rule, visit the agency’s web site at
www.epa.gov/owm/sw/phase2/index.htm. B

Attention Subscribers

If you have questions or comments about
the Stormwater Permit Manual, or would
like to submit an article for publication in
the Bulletin, please contact the editor at

(202) 739-9580 or send an e-mail to:

STRM @thompson.com
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EPA Report

(Continued from page 1)

in urban stormwater. It discusses what is currently
known about the expected costs and environmental
benefits of BMPs and identifies information gaps.

Stormwater BMPs may be divided into two major
groups—structural and nonstructural. Structural
BMPs include infiltration systems such as infiltration
basins and porous pavement; retention systems such
as wet ponds; constructed wetland systems; and
vegetated systems such as grass filter strips and
vegetated swales. Nonstructural BMPs include
automotive product and household hazardous
material disposal; industrial good housekeeping;
lawn debris management; animal waste disposal; and
educational and outreach programs.

The report notes that a wide variety of BMPs are
available to address urban stormwater runoff and
discharges. However, the pollutant removal
performance of some BMP types and the role of
chemical pollutant monitoring versus receiving
stream biological monitoring in evaluating BMP
performance is not well-documented. In addition,
some BMP types are difficult to monitor and a
widely accepted definition of “efficiency” or

“pollutant removal” is not available. Moreover,
only a few cost studies have been conducted in
this arena. A number of researchers continue to
work on BMP performance monitoring, however,
and several attempts are underway to develop
comparison frameworks through the construction
of comprehensive databases on BMP design charac-
teristics and performance, the report explains.

The report is based largely on existing literature
and BMP data that are used to control urban
stormwater runoff, including the American Society
of Civil Engineers (ASCE) database (see November
1999 Bulletin, p. 1) and the Center for Watershed
Protection National Pollutant Removal Perfor-
mance Database. In addition, EPA conducted a
study of urban stormwater discharges between
1997 and 1998 to explore how the effluent guide-
lines program can contribute to the agency’s
efforts in implementing the national stormwater
program requirements under the Clean Water Act.

A copy of the report may be downloaded from the
EPA web site at www.epa.gov/OST/stormwater.
For more information, contact the study’s project
manager, Eric Strassler, at (202) 260-7150 or via
e-mail at strassler.eric@epa.gov. B

The U.S. Environmental Protection Agency
(EPA) has developed a Model Ordinances
web site to assist local government officials
with the drafting of local environmental
ordinances.

The site features both model and real-life
examples of ordinances that address a
number of topics, such as stormwater
control, operation and maintenance. This
section of the site includes model ordinance
language, in a fill-in-the-blanks format, that
focuses primarily on the maintenance of
stormwater best management practices,
and includes the elements of design,
routine maintenance and inspections. The
stormwater section also contains sample
ordinance language, an example mainte-
nance agreement, an easement agreement,

Model Ordinance Language Can Ensure Proper
Maintenance of Stormwater BMPs, Says EPA

an inspection checklist and a performance
bond from five localities. '

According to the web site, important elements
of effective language for a stormwater opera-
tion and maintenance ordinance are the
specification of an entity responsible for long-
term maintenance and reference to regular
inspection visits. The ordinance also should
address design guidelines that can help ease
the maintenance burden, such as the inclusion
of maintenance easements.

The Model Ordinances web site can be
accessed at www.epa.gov/owow/nps/
ordinance/. Questions or comments about
the site can be sent to Rod Frederick at
frederick.rod@epa.gov or Robert Goo at
goo.robert@epa.gov.
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EPA Finalizes Long-awaited Phase Il Stormwater Regulations

The U.S. Environmental Protection Agency (EPA)
took a major step in controlling polluted stormwater
runoff by finalizing a rule on Oct. 29 that regulates
additional sources of stormwater discharges.

The final rule—known as phase II of the stormwa-
ter program—was scheduled to be published in
the Federal Register in late November. It extends
current regulations for stormwater discharges to
municipal separate storm sewer systems (MS4s) in
urban areas serving populations of less than
100,000 and construction sites between one and
five acres in size. Approximately 110,000 construc-
tion sites and more than 5,000 municipalities have
up to three years plus 90 days to obtain stormwa-
ter permits under the National Pollutant Dis-
charge Elimination System (NPDES) program,
according to the preamble to the final rule.

The new regulations supersede the interim phase
IT direct final rule published on Aug. 7, 1995. The
interim rule required all nonregulated (non-phase I)
stormwater dischargers to apply for permit
coverage by Aug. 7, 2001.

EPA Cost-benefit Report Details Impact of
Phase Il Rule on Local Governments

Neither the municipal control measures nor the soil erosion control
provisions of the U.S. Environmental Protection Agency’s (EPA) phase
II stormwater regulations will have a significant impact on local gov-
ernments, according to a recent EPA report to Congress.

The report was prepared in response to HR 2684, EPA’s fiscal 2000
appropriations bill, which included language requiring the agency to
prepare a detailed analysis of the effect of the stormwater rule on
urban, suburban and local governments. The language was drafted by
Sen. Kay Bailey Hutchinson, R-Texas, on behalf of local public works
officials, who had expressed concern about the cost to taxpayers and
the impact on development resulting from phase II, according to a

Thompson
Publishing
Group——

The phase II permitting regulations are structured
for “maximum flexibility,” according to EPA. The
rule allows each regulated entity to select the best
management practices (BMPs) that make the most
sense for conditions at a particular facility. It also
allows permitting authorities to make decisions
about who is regulated under the program through
case-by-case designations and the granting of
waivers. The permitting authority also may allo-
cate responsibilities between regulated entities in
certain situations, such as when multiple entities
act as co-permittees. This flexibility facilitates
watershed planning, according to EPA.

Small Municipalities

Under phase II, permits are required for discharges
from small MS4s located in urbanized areas. NPDES
permitting authorities must issue general permits for
small MS4s by November 2002. A “small MS4” is any
MS54 not already covered by the phase I program as a
medium or large MS4, including urban stormwater
sewer systems. “Urbanized area” means a city or
(Continued on page 2)
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Phase Il

(Continued from page 1)

town and the adjacent densely populated surround-
ing territory that together have a minimum popula-
tion of 50,000.

EPA or the state permitting authority may require
additional small MS4s to comply with the phase II
regulations after developing criteria for identify-
ing these otherwise unregulated MS4s. This will
most likely affect municipalities with populations
of 10,000 or more and population density of at
least 1,000 per square mile, the preamble states.

Regulated owners or operators of small MS4s
must develop and implement a storm water
management program designed to reduce their
discharges of pollutants to the “maximum extent
practicable” (MEP) and to protect water quality,
according to the preamble. To allow maximum
flexibility in MS4 permitting, the rule does not
provide a precise definition of MEP. However, the
program must include the following six minimum
control measures:

¢ public education and outreach;

* public involvement and participation;

e illicit discharge detection and elimination;

e construction site stormwater runoff control;

® post-construction stormwater management; and

e pollution prevention, or “good housekeeping,”
for municipal operations.

Each permittee will determine appropriate BMPs
to satisfy these measures, and identify them along
with measurable goals for each control measure,
in its permit application, according to the pre-
amble. The NPDES permitting authority may ask
the permittee to revise its mix of BMPs to better
reflect the MEP pollution reduction requirement.

An evaluation and assessment of the chosen BMPs
and measurable goals must be included in periodic
reports to the NPDES permitting authority, the
preamble states. Reports are required annually
during the first permit term and every two years
thereafter. Reports must include: the status of
compliance with permit conditions; an assessment
of the appropriateness of identified BMPs and
progress made toward achieving measurable goals
for each of the minimum control measures; results
of information collected and analyzed, including
monitoring data; a summary of what stormwater
activities the permittee plans to undertake during
the next reporting cycle; and a change in any
identified measurable goals.

By November 2000, EPA must issue a menu of
BMPs for small MS4s. One year later, the agency
must issue guidance on the development of mea-
surable goals for small MS4s. Operators of small
MS4s will be required to fully implement their
stormwater management programs by the end of
their first permit terms (typically five years).

Phase II allows regulated small MS4 owners and
operators to chose a number of implementation
options, including sharing responsibility for
program development with a nearby regulated
small MS4, taking advantage of existing local or
state programs, or participating in the implementa-
tion of an existing phase I MS4’s stormwater
program as a co-permittee, the preamble states.
These options are intended to promote a regional
approach to stormwater management coordinated
on a watershed basis.

The permitting authority may waive the permit
requirement for any small MS4 serving a jurisdic-
tion with a population of less than 1,000, unless
stormwater controls are needed because the MS4 is
contributing to a water quality impairment, accord-

ing to the preamble. Similarly, the permitting
(Continued on page 5)
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No-exposure Exemption Could Eliminate Permits for Some Facilities

The final phase II stormwater rule gives industrial
facilities incentives to protect their operations from
stormwater exposure by providing a new exemption
from stormwater permitting requirements.

The new provision—known as the conditional no-
exposure exemption—offers certain industrial
facilities a “simplified method for complying with
the Clean Water Act” (CWA), according to the
preamble to the rule. At least 70,000 industrial
facilities could be excluded from the National
Pollutant Discharge Elimination System (NPDES)
program by removing various industrial materials
and activities from potential exposure to stormwa-
ter, according to the U.S. Environmental Protection
Agency (EPA).

Background

The 1990 regulations for phase I of the federal
stormwater program identified 11 categories of
industrial activities that must obtain an NPDES
permit. Operators of “light” industrial facilities were
exempted from the definition of “stormwater dis-
charge associated with industrial activity” and the
requirement to obtain an NPDES permit, provided
their industrial materials or activities were not
“exposed” to stormwater, the preamble states. Under
the phase I exemption, light industrial facility opera-
tors are not required to submit any information
supporting their no-exposure claim.

In 1992, the U.S. Court of Appeals for the 9th Circuit
remanded to EPA for further rulemaking the no-
exposure exemption for light industry after deter-
mining that it was “arbitrary and capricious,” the
preamble explains. The court found that EPA had
not supported its assumption that light industry not
exposed to stormwater was not “associated with
industrial activity.” Moreover, the court concluded
that the exemption impermissibly relied solely on
the judgment of the light industrial facility operator
to determine if the exemption was applicable, the
preamble states. Phase II of the stormwater program
responds to both of the 9th Circuit’s concerns.

The phase II rule broadens the original no-exposure
exemption to conditionally exclude from the NPDES
program any facility that certifies a condition of “no
exposure,” meaning all its industrial materials and/
or activities are completely protected from rain,
snow, snow melt or runoff by a storm-resistant
shelter. The exemption applies to every industrial
category listed in the 1990 stormwater regulations,
except stormwater discharges from regulated
construction activities because the main pollutants of
concern (e.g., sediment) generally cannot be shel-
tered from stormwater, according to the preamble.
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“Industrial materials or activities” include, but are
not limited to, material handling equipment or
activities, industrial machinery, raw materials,
intermediate products, final products or waste
products, according to the final rule. The term
“storm-resistant shelter” includes completely roofed
and walled buildings or structures, as well as
structures with only a top cover but no side covering
if materials under the structure are not exposed to
any stormwater.

Although the intent of the no-exposure provision is
to promote permanent no-exposure, the rule allows
certain machinery to pass between buildings and,
during passage, be exposed to rain and snow. In
addition, maintained mobile equipment that is not
industrial machinery or material handling equip-
ment and that is not leaking contaminants also may
be exposed to precipitation or runoff, according to
the preamble. Similarly, vehicles awaiting mainte-
nance at vehicle maintenance facilities that are not
leaking contaminants are not considered exposed
under the rule. A storm-resistant shelter is not
required for:

e drums, barrels, tanks and other similar containers
that are tightly sealed, provided the containers are
not deteriorated and do not leak;

e adequately maintained vehicles used in material
handling; and

e final products, other than products that would be
mobilized in stormwater discharge.

For purposes of the final rule, visible deposits of
residuals (e.g., particulate matter) near roof or side
vents are considered exposed. Moreover, visible
“track out,” defined as pollutants carried on the tires
of vehicles, or windblown raw materials are consid-
ered exposed, as are leaking pipes containing contami-
nants exposed to stormwater. General refuse and trash,
not of an industrial nature, is not considered exposed
industrial material; however, industrial refuse and
trash that is left uncovered is deemed exposed.

Requirements Under the No-exposure Provision

To claim relief under the no-exposure provision, an
industrial operator seeking the exemption must
certify that a condition of no exposure exists at the
facility, according to the rule. The certification must
be submitted to the appropriate NPDES permitting
authority (EPA or the state) once every five years.
Facilities that discharge to a municipal separate
storm sewer system (MS4) also must provide certifi-
cation to the MS4 operator. In addition, the facility
must allow the NPDES permitting authority, or
(Continued on page 6)
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Cost-benefit Report

(Continued from page 1)

spokesperson at the American Public Works
Association (see Bulletin, November 1999, p. 1).

Among other items, the report summarizes the
impacts of the municipal minimum control
measures and soil erosion control provision on
local governments. It also outlines EPA’s ratio-
nale for the one-acre construction threshold.

Municipal Control Measures

EPA estimates that the overall annual cost to
local governments for implementing a storm-
water program based on the six minimum mea-
sures (see related story, p. 1) would be $297
million, assuming that all of the 5,040 phase II-
designated municipalities would incur program
costs and that costs are related to the size of the
community served, the report explains. However,
the agency notes, this figure will most likely be
lower because permitting authorities can waive
permitting requirements for municipal separate
storm sewer systems (MS4s) serving up to 10,000
people. See discussion of waivers in related story,
pPp- 2 and 5.

In conducting this analysis, EPA specifically
considered the impacts on small local govern-
ments (municipalities with fewer than 50,000
people). The agency compared estimated annual
compliance costs with annual municipal revenues
for 4,455 of these small local governments and
evaluated the cost-to-revenue ratios, looking for
significant economic impacts.

EPA concluded that there would not be a substan-
tial economic impact on a significant number of
small governments. The agency’s analysis found
that no phase II municipality with a population of
more than 6,000 had a cost-to-revenue ratio of
more than 1 percent. In addition, all of the mu-
nicipalities with cost-to-revenue ratios greater
than 3 percent have populations of less than
1,000, and may therefore qualify for a waiver. As
a result, “the flexibility of the rule addresses any
potentially significant adverse cost impacts,” the
report states.

Soil Erosion Control

According to EPA, the phase II rule will apply to
approximately 110,223 currently unregulated
construction starts per year. Annual costs associ-
ated with installing the soil erosion controls and
completing permitting activities is estimated at
$505 million, less than 0.5 percent of which would
be borne by local governments.

Page 4 December 1999

EPA anticipates that most soil erosion control costs
would accrue to the private sector, primarily to
dischargers in the construction industry, the report
states, although the greatest economic impact is
expected to fall on small municipalities. However,
according to U.S. Census Bureau statistics, only 5
percent of municipalities are expected to initiate a
one- to five-acre construction project each year,
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